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highlights 

SUNSHINE ACT MEETINGS . 37095 


INCOME TAX 

Treasury/IRS proposes to revise forms W-2 and W-3; 
comments by 8-15-77 .... 37084 

SPECIAL DIETARY FOODS 

HEW/FDA proposes statement of reasons, findings of 
fact, conclusions, and tentative order, exceptions by 
8-18-77 (Part III of this issue) .... 37165 

SUMMARY PLAN DESCRIPTION 

labor/IAW&BP issues interim rules on form, content and 
distribution; effective 7-19-77 (Part IV of this issue) ... 37177 

PERMIT PROGRAMS 

DOD/Engineers revises and reorganises regulations; 
effective 7-19-77 (Part II of this issue) ... 37121 

MIGRANT AND OTHER SEASONALLY 
EMPLOYED FARMWORKER PROGRAMS 

Labor/ESA issues notice of intention to continue to 
fund High School Equivalency and College Assistance 
Migrant Programs . , ..... 37075 

COLOR ADDITIVES 

HEW/FDA rules on the "permanent" listing of annatto for 
use in externally applied drugs and in cosmetics gen¬ 
erally, including those intended for use in the area of 
the eye; effective 8-19-77; objections by 8-18-77 _ 36993 

MILK 

HEW/FDA proposes identity standards: (2 documents); 
comments by 9-19-77 .... 37006. 37013 

TEA STANDARDS 

HEW/FDA establishes standards for the year beginning 
May 1, 1977, and ending April 30, 1978 .. 36995 

NEW DRUGS 

HEW/FDA withdraws approval of topical diamthazole 
dihydrochloride; effective 7-19-77 ... 36994 

MICROWAVE OVEN SURVEY 

HEW/FDA issues memorandum of understanding with 
the Department of the Navy/Bureau of Medicine and 
Surgery —... 37028, 37058 

PRIVACY ACT 

NSF adds additional system of records; comments by 

8-18-77 ....._...._.I 37077 

State/AID adds system of records; effective 8-18-77.... 37084 


CONTINUED INSIDE 
















































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice. 41 FR 32914. August 6. 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 


HEW/ADAMHA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register. National Archives and Records Service. General Services Adminis¬ 
tration. Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 



Published dally. Monday through Friday (no publication on Saturdays. Sundays, or on official Fed«r*i 
/holidays), by the Office of the Federal Register. National Archives and Records Service. General Servlets 
.lAy Administration. Washington. DC. 20408. under the Federal Register Act (49 8tat. 500, as amended; 44 USC. 
%3Kr Cb. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. X). Distribution 
is made only by the Superintendent of Documents. U.8. Government Printing Office. Washington. D.C. 20402 


The Fra dial Racism provides a uniform system for making available to the public regulations and legal notices .ssued 
by Federal agencies Theae Include Presidential proclamations and Executive orders and Federal agency documents ha\ g 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal ag 7 
documents of public Interest Documents are on file for public Inspection In the Office of the Federal Register the day be. 
they are published, unless earlier filing la requested by the Issuing agency. 

The Fidixal Rxoism will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year 
In advance The charge for individual coplea Is 7ft cents for each Issue, or 7ft cents for each group of pages as set usUybo^^ 
Remit check or money order, made payable to the Superintendent of IXxrumenU, U.8. Government Printing Office. Washing 
D C 20402. 

There art no restrictions on the republlcaUon of material appearing In the Federal Rxcistt*. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO) . 202-783-3238 

Subscription problems (GPO) . 202-275-3050 

"Dial • a • Regulation" (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day's 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections.. 523-5286 

Public Inspection Desk.. 523-5215 

Finding Aids__ 523-5227 

Public Briefings: “How To Use the 523-5282 

Federal Register." 

Code of Federal Regulations (CFR).. 523-5266 

Finding Aids_ 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama¬ 
tions. 

Weekly Compilation of Presidential 
Documents. 

Public Papers of the Presidents. .. 
Index -.....—— 

PUBLIC LAWS: 

Public Law dates and numbers . 

Slip Laws .... 

U.S. Statutes at Large__ 

Index ... 

U.S. Government Manual . 

Automation .................................... 

Special Projects ...— 


523-5233 

523-5235 

523-5235 

523-5235 

523-5237 

523-5237 

523-5237 

523-5237 

523-5230 

523-5240 

523-5240 


HIGHLIGHTS—Continued 


SEARCH OF PRIVATELY OWNED VEHICLES 

Defense Logistics Agency rules that visitors to installa¬ 
tions may be subject to random vehicle spot searches 
upon entry, while on. and when departing; effective 


MEETINGS— 

Administrative Conference of the United States: Select 
Committee on Ex Parte Communications in Rule- 

making. 7-2G-77 __...._ 37021 

Commerce/DIBA: Importers' Textile Advisory Com- 


MllUVVy u “ f f . w# V4«l 

NOAA: Mid Atlantic Fishery Management Council 
and its Scientific and Statistical Committee, 8-8, 

and 8-9-77 .....,.. 37026 

Commission on Fine Arts: 7-26-77 ___ 37027 

DOD/Secretary: Chemical Propulsion Advisory Com¬ 
mittee. 8-2 thru 8-4-77 ...... 37028 

Defense Intelligence Agency Scientific Advisory 
Committee, 9-19 and 9-20-77 ___ 37027 


JANNAF Advisory Working Group on Safety and 
Environmental Protection, Hazard Evaluation 

Committee. 8-2 thru 8-4-77 . 37028 

FEA: Environmental Advisory Committee, 8-6-77 _, 37038 

Second Anthracite Coal Conference, 7-26-77 . 37037 

Office of the Special Representative for Trade Nego¬ 
tiations: Advisory Committee, 8-17-77 . 37080 

President’s Commission on Mental Health. 8-2 and 

8-3-77 . 37080 

Science and Technology Policy Office: Advisory Group 
on Space Systems, 8-5 and 8-6-77 .. 37080 

CANCELLED MEETINGS— 

CSC: Federal Employees Pay Council, 7-20-77 . 37025 

HEARINGS— 

National Transportation Policy Study Commission: 
Transportation Issue Healings Set, 8-10-77 37078 

SEPARATE PARTS OF THIS ISSUE 

Part II, DOD/Engineers _ 37121 

Part III, HEW/FDA ._. 37165 

Part IV. Latx>r/PW6BP . 37177 
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contents 


ADMINISTRATIVE CONFERENCE OF 
UNITED STATES 

Notices 

Meetings: 

Ex Parte Communications in 
Rulemaking, Select Commit¬ 
tee . 37021 

AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Notices 

Privacy Act; systems of records. 37084 
AGRICULTURAL MARKETING SERVICE 
Rules 

Lemons grown in Arlz. and Calif. 36990 
Prunes (fresh) grown in Oreg. 
and Wash . 36990 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice. Farmers Home Administra¬ 
tion; Rural Electrification Ad¬ 
ministration. 

AIR FORCE DEPARTMENT 
Proposed Rules 

Privacy Act; implementation; 

correction _ 37019 

ARMY DEPARTMENT 

See also Engineers Corps. 

Notices 

Meetings: 

Chemical Propulsion Advisory 
Committee. Safety and Envi¬ 
ronmental Protection JANN 
AF Working Oroup. Hazard 
Evaluation Committee- 37028 

BLIND AND OTHER SEVERELY HANDI¬ 
CAPPED. COMMITTEE FOR PURCHASE 
FROM 

Notices 

Procurement list, 1977; additions 
and deletions _ 37027 

CIVIL AERONAUTICS BOARD 
Notices 

Baggage, domestic passenger, lia¬ 
bility investigation _ 37021 

CIVIL SERVICE COMMISSION 
Rules 

Excepted service: 

8tale Department _ 36989 

Intergovernmental Personnel Act 
programs: 

Federal grantor agency merit 

requirements _ 36989 

Notices 

Meetings: 

Federal Employees Pay Council; 
cancellation _ 37025 

COMMERCE DEPARTMENT 

See Domestic and International 
Business Administration; Mari¬ 
time Administration; National 
Oceanic and Atmospheric Ad¬ 
ministration. 


COMMODITY FUTURES TRADING 
COMMISSION 

Notices 

Meetings: public participation in. 37027 
DEFENSE DEPARTMENT 

See also Air Force Department; 

Army Department; Defense Lo¬ 
gistics Agency; Engineers 
Corps; Navy Department. 

Rules 

Charters: 

Policy Review Director _ 36996 

Notices 

Meetings: 

Defense Intelligence Agency 
Scientific Advisory Commit¬ 
tee .-. 37027 

DEFENSE LOGISTICS AGENCY 
Rules 

Motor vehicles, privately-owned; 
registration _ 36997 

DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION 

Rules 

Export licensing: 

Crime control and detection 
equipment to Republic of 
Africa and Namibia •South- 

West Africa) . 36991 

Electronic computers, consignee 

countries; approved list - 36992 

Libya added to Oroup V coun¬ 
tries list--.- 36992 

Yugoslav end-use certificate 
documentation requirements. 36992 

Notices 

Meetings : 

Importers’ Textile Advisory 
Committee _ 37025 

EMPLOYMENT AND TRAINING 
ADMINISTRATION 

Notices 

Migrant and other seasonally em¬ 
ployed farmworker programs: 
Funding of HEP and CAMP 


projects_..._ 37075 

ENGINEERS CORPS 
Rules 

Administrative procedures, etc.; 
permit programs-- 37121 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Air pollution; standards of per¬ 
formance for new stationary 
sources: 

Units, International System. 


and abbreviations - 37000 

Air quality implementation plans; 
various States, etc.: 

Arizona __ 36998 

Louisiana ...._ 36999 

Notices 

Pesticide and food additive peti¬ 
tions: 

Chevron Chemical Co _ 37029 


Pesticide chemicals; tolerances, 
exemptions, etc.; petitions: 


Fish and Wildlife Service . 37032 

ICI United States. Inc . 37031 


Pesticide programs; State regis¬ 
tration to meet special local 
needs; interim certification: 
various States: 

Iowa . . 37032 

Festicide registration: 

Toxaphene -- 37031 

Pesticides, specific exemptions 
and experimental use permits: 
Agriculture Department ct al_. 37028 
American Cyanamid Co. et al... 37028 

OAF Corp. et al _ 37029 

Hoffmann-La Roche, Inc. et al. 37029 

ICI United States Inc - 37030 

New Jersey Agricultural Ex¬ 
periment Station et al . 37030 

FARMERS HOME ADMINISTRATION 
Notices 

Disaster and emergency areas: 

Pennsylvania _ 37021 


FEDERAL COMMUNICATIONS 
COMMISSION 

Notices 

Canada-U.S. FM agreement 
• 1947); Table A amendments.. 37033 
FM and television translator ap¬ 
plications ready and available 
for processing - 37033 

FEDERAL ENERGY ADMINISTRATION 
Notices 

Anthracite Coal Conference, meet¬ 
ing .. _ 1 _ .......... 37037 

Appeals and applications for ex¬ 
ception, etc.; cases filed with 
Exceptions and Appeals Office: 

List of applicants, etc. <2 docu¬ 
ments) .-. 37034. 37035 

Meetings: 

Environmental Advisory Com¬ 
mittee _ 37038 

FEDERAL HOME LOAN BANK BOARD 
Notices 

Applications, etc.: 

First Federal Savings 8c Loan 

Association of Fresno - 37038 

Homestead Savings & Loan As¬ 
sociation _ 37038 

Olympic Federal Savings 8t Loan 
Association -- 37038 

FEDERAL MARITIME COMMISSION 
Notices 

Freight forwarder licenses : 

Air Van Lines. Inc. et al .. 37039 

Vasquez, Sergio E - 3,7039 

Agreements Aled. etc.: 

Far East Conference et al . 37039 

Puerto Rico Maritime Shipping 
Authority . 37039 

FEDERAL POWER COMMISSION 
Proposed Rules 

Natural gas companies: 

Certificates of public conveni¬ 
ence and necessity and aban¬ 
donment; sales of flared nat¬ 
ural gas in coal mining oper- 
a lions . 37005 
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Notices 


Natural gas companies: 

Jurisdictional sales. rates; ex¬ 
tension of time _ 37045 

Hearings , etc.: 

Colorado Interstate Gas Co _ 37040 

Columbia Gas Transmission 
Corp. (3 documents).. 37041, 37042 
Eastern Shore Natural Gas Co. 37043 

El Paso Electric Co __ 37043 

El Paso Natural Gas Co _ 37043 

Ft Branch Natural Gas Co _ 37044 

Kennedy k Mitchell, Inc _ 37044 

Michigan Power Co __ 37045 

Mississippi River Transmission 

Corp. 37045 

Northern Natural Gas Co _ 37046 

Northern States Power Co _ 37046 

Northwest Pipeline Corp _ 37046 

Orlngdcrff, Alma. . 37040 

Pacific Gas k Electric Co_ 37047 

Pacific Power k Light Co _ 37047 

Panhandle Eastern Pipe Line 

Co. <3 documents) _ 37047-37049 

Panhandle Eastern Pipe Line 


-- dlino 

Public Sendee Co. of New 

Hampshire_ 37049 

Southern California Edison Co. 37050 
Trans:ont!ncntal Gas Pipe Line 
Corp. (3 documents)... 37050, 37051 
United Gas Pipe Line Co. <3 

documents)... 37051, 37052 

West Penn Power Co_ 37053 

Wisconsin Public Sendee Corp. 37053 


FEDERAL RESERVE SYSTEM 

Notices 

Board actions; applications and 


reports .. 37053 

Applications, etc 

Anita Ban corporation_ 37056 

Rose Creek, Inc__ 37057 

FEDERAL TRADE COMMISSION 

Rules 

Prohibited trade practices: 

Fnto-Lay. Inc.... 36993 

FINE ARTS COMMISSION 

Notre es 

Meetings _ 37027 


FOOD AND DRUG ADMINISTRATION 

Rules 


Ammai drugs, feeds, and related 

products: 

Antibiotics, nitrofuran, and sul¬ 
fonamides; correction... 36995 

Sponsor name change; Sterling 

Drug. In:_ 36994 

Color additives: 

Annatto; externally applied 
drugs and cosmetics use.... 36993 

Human drugs: 

Dlamthazole dihydrochloride_ 36994 

Tea importations; standards_ 36995 


Proposed Rules 

Dietary foods; label statements 
for weight control or diabetics 

*! et ..37165 

Miik. evaporated, sweetened con¬ 
densed, evaporated skimmed 
a *id sweetened condensed 
dimmed; identity standards.. 37013 


Milk, nonfat dry, lowfat dry, dry 
whole, and dry cream; identity 


standards _ 37006 

Notices 

Human drugs: 

Diamthazole dihydrochloride; 

approval withdrawn _ 37057 

Microwave oven safety survey; 
memorandum of understanding 

with Navy Department _ 37058 

X-ray systems; approvals and ex¬ 
tensions of variance: 

General Electric Co.; diagnostic 

systems __ 37057 

XRE Corp.; diagnostic systems. 37058 


GENERAL SERVICES ADMINISTRATION 
Notices 

Public utilities; hearings, etc.:. 

Texas Electric Service Co.. 37057 

HEALTH. EDUCATION, AND WELFARE 
DEPARTMENT 

See Pood and Drug Administra¬ 
tion; Health Care Financing 
Administration; Public Health 
Service. 

HEALTH CARE FINANCING 
ADMINISTRATION 

Notices 

Professional Standards Review 
Organizations; nominations, 
designations, etc.: 

Arkansas_ 37059 

California (6documents). 37060.37061 
Connecticut <4 documents)_ 37061 


District of Columbia_ 37062 

Florida__ 37062 

Idaho _ 37062 

Illinois_ 37062 

Maine_ 37062 

Maryland <5 documents)_ 37063 

Massachusetts <2 documents).. 37064 

Michigan <2 documents)_ 37064 

Missouri_ 37064 

Montana_ 37065 

New' Hampshire_ 37065 

New Jersey_ 37065 

New Mexico_ 37065 

New York (9 documents). 37066. 37067 

Ohio <2 documents). 37067. 37068 

Oregon _ 37068 

Pennsylvania ‘5 documents)... 37068. 

37069 

Rhode Island_ 37069 

South Carolina_ 37069 

Washington __ 37069 

West Virginia__ 37070 

Wisconsin (2 documents)__ 37070 


HEARINGS AND APPEALS OFFICE, 
INTERIOR DEPARTMENT 

Notices 

Applications, etc.: 

Plateau Mining Co. <3 docu¬ 


ments)... 37072, 37073 

Preece Enterprises, Inc_ 37074 

Ranger Fuel Corp.. 37074 


INDIAN AFFAIRS BUREAU 
Proposed Rules 

Mining : 

Leasing of tribal lands; oil, gas 
or other mining agreements, 
definition, etc __ 37018 


INTERIOR DEPARTMENT 

See Hearings and Appeals Office; 
Indian Affairs Bureau; Land 
Management Bureau; National 
Park Sendee. 

INTERNAL REVENUE SERVICE 

Notices 

Income tax withheld; tax forms 
W-2 and W-3; proposed revi¬ 
sion ___ 37084 

INTERNATIONAL TRADE COMMISSION 

Notices 

Import, production and export 
data, comparability of; enumer¬ 
ation of articles; preliminary 
drafts availability..... 37074 

INTERSTATE COMMERCE COMMISSION 

Rules 

Railroad car service orders: 

Boxcars, substitution of stock 


cars... 37000 

Reports: 

Freight forwarders: freight loss 
and damage claims_ 37001 


Notices 

Agreements under sections 5 a and 
b. applications for approval, 
etc.: 

Intermountain Tariff Bureau, 


Inc. 37089 

Fourth section applications for 

relief. 37089 

Hearing assignments__ 37088 

Motor carriers: 

Temporary authority applica¬ 
tions . 37089 


LABOR DEPARTMENT 

See also Employment and Train¬ 
ing Administration; Pension and 


Welfare Benefit Programs. 

Notices 

Adjustment assistance: 

Admiral Corp. et al_ 37077 

Converse Rubber Co. 37076 

Susan Garment Co.... 37076 

Timken Co___ 37076 

LAND MANAGEMENT BUREAU 
Notices 

Applications, etc.: 

California_ 37071 

Colorado_ 37071 

New Mexico. 37071 

Wyoming_ 37071 


LEGAL SERVICES CORPORATION 
Notices 

Audit and Accounting Guide for 
recipients and auditors, June. 

1977, use of.... 37077 

MANAGEMENT AND BUDGET OFFICE 
Notices * 

Clearance of reports; list of re¬ 
quests (2 documents)...._ 37078 

Privacy Act; systems of records.. 37079 
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MARITIME ADMINISTRATION 


Notices 

Applications, etc.: 

Aeron Marine Shipping Co. 

- - 


et 


37025 


NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 


Rules 

Administrative authority and 
policy: 

Delegations and designations; 
extraterrestrial exposure; re¬ 
voked - 36991 


NATIONAL CREDIT UNION 
ADMINISTRATION 

Proposed Rules 

Federal Credit Unions: 

Organization and operations; 
share accounts and share 
certificate accounts- 37002 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Notices 

Environmental statements and 
fishery management plans; 
avaUability. etc.: 

Tanner crab fishery. Alaska; 

hearings - 37026 

Meetings: 

Mid*Atlantic Fishery Manage¬ 
ment Council et al-— 37026 

NATIONAL PARK SERVICE 


NATIONAL SCIENCE FOUNDATION 

Notices 

Privacy Act: systems of records.. 37077 

NAVY DEPARTMENT 

Notices 

Microwave oven safety survey; 
memorandum of understanding 
with FDA; cross reference- 37028 

PENSION AND WELFARE BENEFIT 
PROGRAMS 

Rules 

Reporting and disclosure; sum¬ 
mary plan description require¬ 
ments; final and interim regu¬ 
lations - 37177 

PRESIDENT’S COMMISSION ON 
MENTAL HEALTH 

Notices 

Meeting - 37080 

PUBLIC HEALTH SERVICE 

Notices 

Authority delegations: 

Health Services Administra¬ 
tion. Administrator- 37070 

RURAL ELECTRIFICATION 
ADMINISTRATION 

Notices 

Authority delegations: 

Deputy Administrator et al- 37021 

SCIENCE AND TECHNOLOGY POLICY 
OFFICE 


Notices 

Historic Places National Register . 

additions, deletions, etc- 37071 


Notices 

Meetings: 

Space Systems Advisory Group. 37080 


SECURITIES AND EXCHANGE 
COMMISSION 

Notices 

Self-regulatory organizations; 
proposed rule changes: 

Midwest Securities Trust Co... 37082 
Midwest Stock Exchange. Inc — 37082 

Pacific Stock Exchange Inc - 37083 

Hearings, etc.: 

Midwest Clearing Corp.. ct al_. 37080 
Petroleum Corp. of America. .. 37081 
Philadelphia Stock Exchange. 

Inc. (3 documents) - 37081. 37082 

STATE DEPARTMENT 

See Agency for International De¬ 
velopment, 

TRADE NEGOTIATIONS. OFFICE OF 
SPECIAL REPRESENTATIVE 

Notices 

Meetings: 

Trade Negotiations Advisory 
Committee - 37080 

TRANSPORTATION POLICY STUOY. 
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Notices 

Hearings _ 37078 

TREASURY DEPARTMENT 
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VETERANS ADMINISTRATION 
Proposed Rules 

Vocational rehabilitation and edu¬ 
cation: 

Cooperative courses; remedial 
and refresher training - 37019 
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list of cfr ports affected in this issue 


The following numeric^] guide I* a lilt of the part* of each title of the Code of Federal Regulation* affected by document* publi«hed in today's 
issue. A cumulative li*t of parts affected, covering the current month to date, follow* beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected Is published separately at the end of each month. The guide lists the parts and sections affected 
by documents published since the revision date of each title. 
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CUMULATIVE LIST OF PARTS AFFECTED DURING JULY 


The following numerical guide is a list of parts of each title of the Code of 
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reminders 


{The Item* In this list were editorially complied as an aid to Fn>s sal Rzcistx* u«u»rs Tnriu*in« #«. _... . _ 

ti^nlflcanoe. Since thU list Is Intended as a reminder, It does not Include effective dates that occur within 14 days of publication.? 5 ^ *** 


Rules Going Into Effect Today 


FCC—Maritime services; stations on ship¬ 
board; corrections.... 32540; 6-27-77 
Radiotelegraphy in maritime services; 
frequency changes, procedures and 

standards ... 31000; 6-17-77 

DOT/FAA—Airworthiness standards; crash- 
worthiness; installation of shoulder 
harnesses in small airplanes. 

30601; 6-16-77 


DOT/FAA—Airworthiness directives; Hawk¬ 
er Siddeley Aviation. Ltd.. Model DH-114 

airplanes .. 30603; 6-16-77 

HEW/SRS—Medical assistance programs; 
mentally retarded intermediate care 
facilities -- 28700; 6-3-77 


List of Public Laws 


Not*: No public bills which have become 
law were received by the Office of the Federal 
Register for inclusion In todays List of 
Public Laws. 
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Thl* section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDFRAL 
REGISTER issue of each month. 


Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 
Department of State 

AGENCY: Civil Service Commission. 
ACTION: Pinal rule. 

SUMMARY: This amendment excepts 
from the competitive service under 
Schedule C the position of Deputy As¬ 
sistant Secretary, Bureau of Educational 
and Cultural Affairs, Department of 
State, because the incumbent of this po¬ 
sition will participate in policy develop¬ 
ment and execution. 

EFFECTIVE DATE: July 19.1977. 

FOB FURTHER INFORMATION ON 
POSITION AUTHORITY CONTACT: 

John W. McKee. Civil Service Com¬ 
mission. 202-632-4625. 

FOR FURTHER INFORMATION ON 
POSITION CONTENT CONTACT: 

Jack Melton, Director, PER/PPM. De¬ 
portment of State, 202-235-9593. 

Accordingly. 5 CFR 213.3304(8) (3) is 
added as set out below: 

§21.3.3301 Department of Slate. 

• • • • • 

(SI Bureau of Educational and Cul¬ 
tural Affairs. • • • 

<3) Deputy Assistant Secretary. 

15 U3 C. 3301. 3302; E O 10677. 3 CFR 1954- 

1 GS8 Comp., p. 218. | 

United States Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive Assistant to 
the Commissioners . 

IPH Doc.77 20656 Piled 7-18-77:8 45 am| 


PART 900—INTERGOVERNMENTAL 
PERSONNEL ACT PROGRAMS 

federal Grantor Agency Merit 
Requirements 

AGENCY: Civil Service Commission. 
action : Pinal rule. 

SUMMARY : This final rule requires that 
new merit requirements established 
a condition of Federal grants-in-aid 
have prior Civil Service Commission ap¬ 
proval. The purpose of this amendment 
ls 10 av °M inconsistent or conflicting ap¬ 
proaches when Federal agencies decide 
Ad °Pt a merit personnel requirement 
45 a condition of a grant. 


EFFECTIVE DATE: August 18. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Lawrence D. Orecne. Director, Office 
of Personnel Assistance Policy Devel¬ 
opment, Bureau of Intergovernmental 
Personnel Programs, U.S. Civfl Serv¬ 
ice Commission. 1900 E Street NW„ 
Washington. D.C. 20415. 202-632- 

6885. 

SUPPLEMENTARY INFORMATION: 
On February 11. 1977. a document was 
published in the Federal Register <42 
FR 8644 > proposing to amend Part 900 
of the Civil Service Commission regula¬ 
tions to require that all new merit re¬ 
quirements established as a condition of 
Federal granls-in-aid have prior Civil 
Service Commission approval. Interested 
parties were invited to submit comments, 
suggestions, or objections by March 28. 
1977. Four letters were received. One con¬ 
tained no substantive comments and 
three expressed full support of the pro¬ 
posal. Only a few minor technical 
changes which do not change the sub¬ 
stance of the regulation have been incor¬ 
porated in the final published regulation. 
These are: 

<1,» We have added a new subsection 
(d) which makes it clear that the lan¬ 
guage in subsection <b) and (c) can¬ 
not be varied without the Commission’s 
approval. 

<2> Recognizing that some grant pro¬ 
grams apply to both State and local 
governments while others apply only to 
the States, we have provided alternate 
language appropriate to these varying 
circumstances. 

The intent of the rule is to help avoid 
Inconsistent or conflicting approaches 
when Federal agencies decide to adopt a 
merit personnel requirement as a con¬ 
dition of a grant. At times in the past, 
merit requirements have been extended 
to additional gront-ln-ald programs 
without prior consultation with the 
Civil Service Commission. When the 
Commission, however, has prior knowl¬ 
edge of a Federal agency's intention to 
adopt a merit requirement as a condi¬ 
tion of its grant, It can assist the agency 
in choosing the most appropriate re¬ 
quirement. This helps to foster a uni¬ 
form approach and avoid confusion on 
the part of State and local governments. 
The Civil Service Commission, under the 
authority of the Intergovernmental Per¬ 
sonnel Act <IPA>, is responsible for ad¬ 
vising Federal agencies administering 
grant-in-aid programs as to the appli¬ 
cation of required personnel adminis¬ 
tration standards. This regulation will 


provide the Commission better opportu¬ 
nity to carry out this responsibility and 
to plan for whatever resources are 
needed to coordinate administration of 
merit personnel requirements. 

In consideration of the comments re¬ 
ceived reflecting the support for this re¬ 
quirement, 5 CFR Part 900, Subpart F 
is amended by (1) designating the 
current 55 900.604 through 900.607 as 
55 900.605 through 900.608, respectively; 
and (2) adding a new 5 900.604 as fol¬ 
lows: 

g 900.604 Establishing a turrit require¬ 
ment or policy r» a condition of a 
grant-in-aid. 

(a) Federal agencies may adopt, only 
with prior approval of the Commission, 
regulations that require as a condition 
for receiving Federal financial or other 
assistance that 8tate and local agencies 
establish and maintain a personnel sys¬ 
tem that conforms with a Federal merit 
requirement or policy. To avoid incon¬ 
sistent and conflicting approaches to 
State and local governments, normally 
such merit requirements or policies 
should consist of application of either 
the Standards for a Merit System of 
Personnel Administration or the Inter¬ 
governmental Personnel Act Merit Prin¬ 
ciples. 

<b> The following regulation shall be 
adopted by Federal agencies that wish 
to require that grant-aided State or local 
agencies establish and maintain a per¬ 
sonnel system that conforms with the 
Standards for a Merit 8ystem of Per¬ 
sonnel Administration: 

Methods of personnel administration will be 
established and maintained In public agen¬ 
cies administering the program in conform¬ 
ity with Standards for a Merit System 
of Personnel Administration, 45 CFR Part 70. 
and any standards prescribed by the U.S. 
Civil Service Commission pursuant to Sec¬ 
tion 208 of tho Intergovernmental Person¬ 
nel Act of 1970 modifying or superseding 
such standards. 

For grant programs that are State super¬ 
vised and locally administered insert the 
following after the word "administer¬ 
ing” in the above: "or supervising the 
administration of. 

<c> The following regulation shall be 
adopted by Federal agencies that wish to 
require that grant-aided State or local 
agencies conform with the IPA Merit 
Principles: 

Methods of personnel administration will be 
established and maintained In the public 
agencies administering the program In con¬ 
formity with the Intergovernmental Person¬ 
nel Act Merit Principles, Pub L 9K648, Sec¬ 
tion 2. administered by the US. Civil Service 
Commission 
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For grant programs that arc State super¬ 
vised and locally administered Insert the 
following after the word “administering" 
In the above: “or supervising the ad¬ 
ministration of.” 

<d> No variation from the language 
contained in paragraphs (b) and (c) of 
this section may be used without ap¬ 
proval by the Commission. 

<e> The Commission shall provide, 
within available resources, consultation 
and technical advice and assistance to 
State and local Jurisdictions to aid them 
in complying with the Standards or 
Merit Principles. In the absence of avail¬ 
able resources, the Commission may pro¬ 
vide technical assistance on a reimbur¬ 
sable basis to Federal agencies adminis¬ 
tering grants and State and local agen¬ 
cies receiving grants for the purpose of 
aiding the State and local agencies to 
comply with the Standards or Merit 
Principles. 

§§ 000.601—000.607 I R«if*isiialcd •• 
§§ 900.60S—000.6081 

(The authority for subpart P U 42 US.C. 4728. 
4703; E O 11689. 3 CFR 1971 Comp . p. 162.) 

Kora—The Civil Service Commission has 
determined that this document does not con¬ 
tain a major proposal requiring preparation 
of an Economic Impact Statement under 
Executive Order 11821. as amended, and OMB 
Circular A-107. 

United States Civil Serv¬ 
ice Commission. 

James C. Spry. 

Executive Assistant to 
the Commissioners. 

(FR Doc 77-20667 Filed 7-18-77:8:45 am| 


Title 7— Agriculture 

CHAPTER IX—AGRICULTURAL MARKET* 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS; FRUITS. VEGE¬ 
TABLES. NUTS). DEPARTMENT OF AG 
RICULTURE 

(Lemon Reg 100. Amdt 1| 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGENCY: Agricultural Marketing Serv¬ 
ice. LTSDA- 

ACTION . Amendment to final rule. 

SUMMARY: This amendment Increases 
the quantity of California-Arizona 
lemons that may be shipped to fresh 
market during the weekly regulation 
period July 10-16. 1977. The amendment 
recognizes that demand for lemons has 
improved since the regulation was Is¬ 
sued. This action will increase the supply 
of lemons available to consumers. 

DATES: Weekly regulation period July 
10-16. 1977, 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles R Brader. Deputy Director. 
Fruit and Vegetable Division. Agricul¬ 
tural Marketing Service. U.8. Depart¬ 
ment of Agriculture. Washington. 
D C. 20250. 202-447-3545. 


RULES AND REGULATIONS 

SUPPLEMENTARY INFORMATION : 

• a* Findings. (1) Pursuant to the 
amended marketing agreement and 
Order No. 910, as amended (7 CFR Part 
910>, regulating the handling of lemons 
grown in California and Arizona, effec¬ 
tive under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674>. and upon the basis of 
recommendations and Information sub¬ 
mitted by the Lemon Administrative 
Committee, established under the mar¬ 
keting agreement and order, and other 
available Information, it is found that 
the limitation of handling of lemons, as 
provided in this amendment will tend to 
effectuate the declared policy of the act. 

<2> Demand In the lemon markets has 
improved since the regulation was issued. 
Amendment of the regulation U neces¬ 
sary to permit lemon handlers to ship a 
larger quantity of lemons to market to 
supply the increased demand. The 
amendment will increase the quantity 
permitted to be shipped by 40,000 car¬ 
tons, In the interest of producers and 
consumers. 

(3) It 1s further found that It is Im¬ 
practicable and is contrary to the public 
Interest to give preliminary notice, en¬ 
gage In public rulemaking procedure, and 
postpone the effective date of this amend¬ 
ment until 30 days after the publication 
In the Federal Register (5 U-S.C. 553). 
because the time intervening between the 
date when information upon which this 
amendment Is based became available 
and the time when this amendment must 
become effective in order to effectuate 
the declared policy of the act is insuffi¬ 
cient. and this amendment relieves re¬ 
strictions on the handling of lemons. 

<b> Order, as amended. Paragraph (b> 
(1) of 5 910 400 Lemon Regulation 100 
f42 FR 35142) is amended to read as 
follows: "The quantity of lemons grown 
in California and Arizona which may be 
handled during the period July 10. 1977. 
through July 16. 1977. Is established at 
315,000 cartons.” 

(Secs 1-19. 48 8tat 31. amended (7 U8.C. 
601-674) ) 

Dated: July 13. 1977. 

Floyd F. Hedlund. 

Director, Fruit and Vegetable 
Division, Agricultural Market¬ 
ing Service . 

(FR Doc.77-20652 Filed 7-18-77:8:45 am) 


PART 924—PRUNES GROWN IN 
WASHINGTON AND OREGON 

Expenses and Rate of Assessment for the 
1977-78 Fiscal Period 

AGENCY: Agricultural Marketing Serv¬ 
ice. USDA. 

ACTION: Final rule. 

SUMMARY: This document authorizes 
expenses of $19,750 and a rate of assess¬ 
ment of $0.60 per ton of prunes for the 
functioning of the Washington-Oregon 
Fresh FTune Marketing Committee for 
the 1977-78 fiscal period. The committee 


administers locally a Federal market¬ 
ing order program regulating the han¬ 
dling of prunes grown in Washington 
and Oregon. The regulation will enable 
the committee to collect assessments 
from first handlers on all assessable 
prunes handled and to use the resulting 
funds for its expenses. 

DATES: Effective for fiscal year April 1. 
1977. through March 31. 1978. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles R. Brader. Deputy Director, 

Fruit and Vegetable Division. Agricul¬ 
tural Marketing Service. U.S. Depart¬ 
ment of Agriculture. Washington. D C. 

20250. 202-447-3545. 

SUPPLEMENTARY INFORMATION 
On June 24. 1977. notice of proposed rule 
making was published In the Federal 
Register (42 F.R. 32256), regarding pro¬ 
posed expenses and the proposed rate of 
assessment, under the amended mar¬ 
keting agreement and Order No. 924, as 
amended <7 CFR Part 924). regulating 
the handling of prunes grown in the 
States of Washington and Oregon Thu 
notice allowed interested persons until 
July 11. 1977, during which they could 
submit written comments pertaining to 
these proposals. None were submitted 
This regulatory program is effective un¬ 
der the Agricultural Marketing Agree¬ 
ment Act of 1937. as amended (7 US C 
601-674). 

After consideration of all relevant 
matters presented, including the propos¬ 
als which were set forth In the notice 
which were submitted by the Washing* 
ton-Oregon Fresh Prune Marketing 
Committee (established pursuant to the 
amended marketing agreement and or¬ 
der). it U hereby found and determines 
that: 

§924.217 Expense* and rate of •*>****- 
mrnl. 

(a) Expenses. Expenses that are rea¬ 
sonable and likely to be incurred by the 
Washington-Oregon Fresh Prune Mar¬ 
keting Committee during the fiscal year 
April 1. 1977. through March 31, 1978. 
will amount to $19,750. 

(b) Rate of assessment. The rate of 
assessment for the fiscal year payap 1 * 
by each handler in accordance with 
5 924 41, is established at $0.60 per as¬ 
sessable ton of prunes. 

It Is hereby further found that good 
cause exists for not postponing the effec¬ 
tive date until 30 days after publication 
in the Federal Register (5 U.6.C. 553► 
in that (D shipments of the current 
crop of primes grown in the designated 
production area are now being made, 
(2) provisions of the marketing agree¬ 
ment and this part require that the rate 
of assessment shall apply to all assessa¬ 
ble prunes handled during the fi sca 
year, and (3) the year began on April 1. 
1977. and the rate of assessment will au¬ 
tomatically apply to all prunes handled 
during the year. 
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iSecs. 1-19. 48 8Ut. 31. oa amended; 7 U.B-C. 

601 -674.) 

Dated: July 14. 1977. 

Charles R. Brader. 
Deputy Director, Fruit and Veg¬ 
etable Division . Agricultural 
Marketing Service. 

[FR Doc.77-20760 Filed 7-18-77:8:46 am] 


Title 14—Aeronautics and Space 

CHAPTER V—NATIONAL AERONAUTICS 
AND SPACE ADMINISTRATION 

PART 1204—ADMINISTRATIVE 
AUTHORITY AND POLICY 

Subpart 5— Delegations and 
Designations 

AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Final rule. 

SUMMARY: NASA revokes 1 1204.510. 
"Power and Authority — to exercise au¬ 
thority with respect to extraterrestrial 
exposure/* and 5 1204.511. “Power and 
Authority— to exercise authority with re¬ 
spect to extraterrestrial exposure.** These 
art .^delegations of authority. The revo¬ 
cation of these sections is necessary be¬ 
cause Internal NASA reorganisations 
have made the redelegations obsolete. 
The purpose of revoking these sections Is 
to assure that delegations and rede lega¬ 
tions of authority are consistent with the 
present NA8A organization. 

DATE: July 19,1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Dr. David L. Winter. NASA Director 
for Life Sciences, Office of Space Sci¬ 
ence. National Aeronautics and Space 
Administration. Washington. D.C. 

20548. 

8 § 1204.510 and 1204.511 [Revoked] 

1 In 14 CFR 1204.510 and 1204.511 are 
hereby revoked. 


Noel W. Hinners. 
Associate Administrator 
for Space Science. 

|FR Doc 77-20691 Filed 7-18-77.8:45 nm| 


TUI® 15—Commerce and Foreign Trade 

III—DOMESTIC AND INTERNA 
TIONAL BUSINESS ADMINISTRATION, 
DEPARTMENT OF COMMERCE 

SOCIAL COMMODITY POLICIES AND 
PROVISIONS AND GENERAL LICENSE 

GIT 

Limited Revision 


AGENCY: Department of Commerce. 
Office of Export Administration. 

ACTION: Pinal rule. 


SUMMARY: This revision Imposes vall- 
<»ted licensing control on exports of 
crime control and detection equipment 
the Republic of South Africa and 
Namibia (South-West Africa) and mod¬ 
ules the Export Administration Regula¬ 
tions regarding in transit shipments to 
*** destinations. Also, the revision 
that it is the general policy to 
yeny applications to export or reexport 


commodities to those destinations when 
there Is a likelihood of military, police or 
other use contrary to U.S. policy. 

EFFECTIVE DATE: July 19. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles C. Swanson. Director, Opera¬ 
tions Division, Office of Export Ad¬ 
ministration, Department of Com¬ 
merce, Washington. D.C. 20230. tele¬ 
phono 202-377-4196. 

SUPPLEMENTARY INFORMATION: 
Consistent with U.S. policy condemning 
apartheid in the Republic of South Af¬ 
rica and Namibia (South-West Africa). 
J 376.14 of the Export Administration 
Regulations Is revised to require vali¬ 
dated export licenses for exports of crime 
control and detection instruments and 
equipment to those countries. Also g 365.4 
(a) is revised to indicate that applica¬ 
tions to export such equipment to these 
destinations, as wen as other commodi¬ 
ties. when there is a likelihood of use 
contrary to U.S. policy, generally will be 
denied. In addition, commodities origi¬ 
nating in a foreign country and moving 
in transit through the United States to 
the Republic of South Africa and Na¬ 
mibia (South-West Africa) may no long¬ 
er be exported from the United States 
under provisions of General License GIT 
(1371.4). Thus, unless another general 
license applies (eg.. General License 
O-DEST), validated export licenses will 
be required for such shipments. 

Accordingly, Part* 371. 376 and 385 of 
the Export Administration Regulations 
(15 CFR Parts 371. 376 and 385) are 
amended as follows: 

PART 371—GENERAL LICENSES 

1 . Section 371.4(b) is revised to read as 
follows : 

6 371.4' Genera) licence GIT; intmn.«ll 
"hipment*. 


(b) Shipments Excepted from the 
Provisions of General License OIT. In ad¬ 
dition to the prohibition shipments listed 
under 9 371.2(c) the following may not 
be exported or reexported from the 
United States under General License GIT: 
(1) Commodities shipped to the United 
States under the provisions of an Inter¬ 
national Import Certificate, Form DIB- 
645P or FC-826; (2) Commodities dis¬ 
posed of by U.S. Government agencies 
under foreign excess property disposal 
programs: and (3> Commodities destined 
for the Republic of South Africa or 
Namibia (South-West Africa). 


PART 376— SPECIAL COMMODITY 
POLICIES AND PROVISIONS 

2. Section 376 14(a) is revised to read 
ar follows: 

§376.14 Crime control and detection 
instrument* and equipment. 

(a > Export License Requirements.—(1 > . 
A validated export license is required for 
the export to Country Groups Q, W, and 
Y: the Republic of South Africa: and 


Namibia (South-West Africa): of any 
instrument and equipment particularly 
ureful in crime control and detection. 
Commodities affected by this require¬ 
ment (in addition to commodities con¬ 
trolled by listing on the commodity Con¬ 
trol List) include, but arc not limited 
to: voice print identification or analysis 
couipment; psychological stress analysis 
equipment: mobile crime science labora¬ 
tories: nonmilitary gas masks and bul¬ 
let proof vests, helmets and shields: non- 
military arms such as shotguns, stun 
guns, dart guns and riot guns: Infrared 
and ultraviolet rny film, plates, and fil¬ 
ters; photographing equipment specially 
designed for crime control and detection; 
item? used for tracing, fixing, removing, 
preserving, processing and coding finger¬ 
prints; ballistics laboratory equipment; 
document authentication equipment; 
metal detecting and other special pur¬ 
pose searching equipment and devices; 
identification document reproduction 
and authentication equipment; and 
restraint devices. 

<2) Any exporter who knows, or has 
reason to believe, that such commodities 
will be exported to a destination In Coun¬ 
try Group Q, W, or Y or to the Republic 
of South Africa or Namibia (South-West 
Africa), either for exhibition or for sale 
f or such purpose, shall include that in¬ 
form! lion on his application for a vali¬ 
dated export license or on his request 
for authorization to reexport. In prepar¬ 
ing the application or reexport authori¬ 
sation request, the exporter shall enter 
the phrase “CRIME CONTROL AND DE¬ 
TECTION” at the top of the requisite 
form. 


PART 385—SPECIAL COUNTRY 
POLICIES AND PROVISIONS 

3. Section 385.4(a) is revised to read as 
follows: 

§ 385.4 Country group V. 

(a) Republic of South Africa arid 
Namibia (South-West Africa >.—(1). In 
conformity with the United Nations 
Resolution of 1963. the United States 
has imposed an embargo on shipments 
to the Republic of South Africa of arms, 
munitions, military equipment, and ma¬ 
terials for their manufacture and main¬ 
tenance. Accordingly, the prior approval 
of the Department of Commerce Is re¬ 
quired for the export or reexport to the 
Republic of South Africa and Namibia 
(South-West Africa) of commodities 
under its licensing Jurisdiction In the 
general area of arms, munitions, mili¬ 
tary equipment and materials, and ma¬ 
terials and machinery for their manu¬ 
facture and maintenance, even though 
some commodities of this nature may be 
exported or reexported to other desti¬ 
nations in Country Group V under gen¬ 
eral licenses. The general policy is to 
deny applications or requests to export 
or reexport such commodities when 
there is a likelihood of military, police, 
or other use contrary to UB. policy. 

2. A validated export license is re¬ 
quired for the export to the Republic of 
South Africa and Namibia (South-West 
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Africa) of any instrument and equip¬ 
ment particularly useful in crime con¬ 
trol and detection, as defined in 
| 376.14 of this chapter. 

<3) General License GIT may not be 
used for any commodity destined for the 
Republic of South Africa or Namibia 
<South-West Africa). <See f 371.4<b> of 
this chapter.) 

(4) Except as defined in 9 385.4(a) < 1). 
<2>, and <3). the policy for the Republic 
of South Africa and Namibia (South- 
West Africa) is the same as for other 
nations in Country Group V. 

(Bee 4. Pub. L. 91-184. 83 8tat. 842 (50 
UJ3C. app. 9403). as amended; BO 12009. 
42 KR 35023 (1977): Department Organiza¬ 
tion Order 10-3. date Not. 17. 1975. 40 PH 
58876 (1975). aa amended; and Dome*tie 
and International Buatnes* Administration 
Organization aud Function Order 48' 1. 
dated November 17. 1975. 40 PR 59764 
U975), as amended and 46-2 dated Novem¬ 
ber 17. 1975. 40 PR 50761 (1975), as 

amended ) 

Lawrence J. Brady. 

Acting Director, Office 
of Export Administration. 

f PR Doc 77-30757 Filed 7-13-77;8;45 am| 


PART 373—SPECIAL LICENSING 
PROCEDURES 

Revision of List of Approved Computer— 
Consignee Countries (Supplement No. 2 
to CFR 373) 

AGENCY: Office of Export Administra¬ 
tion, Department of Commerce. 

ACTION : Pinal rule. 

8UMMARY: This rule revises the list of 
countries to which certain digital com¬ 
puters may be exported to approved con¬ 
signees under the Distribution License 
procedure. 

EFFECTIVE DATE: July 19. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles C. Swanson. Director. Opera¬ 
tions Division. Office of Export Ad¬ 
ministration. Department of Com¬ 
merce. Washington, DC. 20230. 202- 
377-4196. 

SUPPLEMENTARY INFORMATION : 
Effective March 16. 1972. Supplement 
No. 2 to Part 373 was established U> indi¬ 
cate those countries to which exports of 
digital electronic computers (Export 
Control Commodity Noa. 714 (3) through 
(5) >, which do not exceed either a CPU 
bus rate of 200 million bits per second, 
or a processing data rate of 45 million 
bits per second, may be made under the 
provisions of the Distribution License 
procedure to approved consignees in 
those destinations. In order to update 
these approved destinations in the light 
of current conditions, the U&t is 
amended to delete the Republic of China 
(Taiwan) and to add Australia. Canada, 
and Switzerland. Accordingly, Supple¬ 
ment No. 2 to Part 373 of the Export 
Administration Regulations <15 CFR 
Part 373) is amended to read as follows: 


Supplement No. 2—Computes 


CON&lttMKX 

Destinations 

Afghanistan 

Lesotho 

Australia 

Liberia 

Austria 

Luxembourg 

Belgium 

Malagasy Republic 

Bolivia 

Malaysia 

Botswana 

Mildlve Island* 

Cameroon 

Mall 

Canada 

Malta 

Central African 

Mauritius 

Empire 

Mexico 

Chnd 

Morocco 

Costa Rica 

Nepal 

Cyprus 

Netherlands 

Denmark 

New Zealand 

Dominican Republic 

Nigeria 

Ecuador 

Norway 

Ethiopia 

Paraguay 

Finland 

Peru 

Prance 

Portugal 

Germany. Federal 

Ban Marino 

Republic of 

Senega) 

Ghana 

Somali Democratic 

Greece 

Republic 

Guatemala 

Swaziland 

Haiti 

Switzerland 

Hong Kong 

Sweden 

Iceland 

Togo 

Iran 

Tonga 

Ireland 

Tunisia 

Italy 

Turkey 

Jamaica 

United Kingdom 

Japan 

Uooer Volta 

Jordan 

Uruguay 

Kenya 

Yugoslavia 

Lebanon 

Zaire 


(Sec. 4. Pub. L. 91-184. 83 Stat 842 (50 U-8.C 
app | 2403), as amended; B O. 12002. 42 FR 
.75623 (1077); Department Organization Or¬ 
der 10-3. dnted Nov. 17, 1975, 40 FR 68876 
(1975), 4m amended: and Domestic and In¬ 
ternational Butinas* Administration Orga- 
ntration and Function Order* 46-1. dated 
November 17. 1975. 40 FR 59764 (1975). as 
amended and 46-2. dated November 17. 1975. 
40 FR 59761 (1975). as amended ) 

Lawrence J. Brady. 
Acting Director. Office 
of Export Administration. 

|FR Doc 77-20754 Plied 7-18-77;8 45 am) 


PART 373—SPECIAL LICENSING 
PROCEDURES 

Limited Revision of Distribution License 
Procedure 

AGENCY: Office of Export Administra¬ 
tion. Commerce. 

ACTION: Final rule. 

8UMMARY: This revision adds Libya 
to the list of Group V countries to which 
exports under the Distribution License 
Procedure are not authorized. 
EFFECTIVE DATE: July 19. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Charles C. Swanson, Director. Opera¬ 
tions Division. Office of Export Admin¬ 
istration. Department of Commerce. 
Washington. D.C. 20230. telephone 202- 
377-4196. 

SUPPLEMENTARY INFORMATION: 
A Distribution License authorizes export 
of certain commodities to approved con¬ 
signees in specified countries during a 


period of one year <up to two years for 
replacements of expiring Distribution 
Licenses». The consignees must be for¬ 
eign distributors or users of the licensed 
commodity. 

In order that better control can be 
exercised over exports to Libya by means 
of a case-byrcase review and evaluation 
of applications, the Distribution License 
Procedure will no longer apply to exports 
to that country. 

Accordingly, effective as of July 19. 
1977. all outstanding "Distribution Li¬ 
cense Consignee Statements." Forms 
DIB-678P, covering approved consignees 
In Libya arc revoked, except that export¬ 
ers holding current Distribution Licenses 
may ship to approved consignees in Libya 
up to and Including August 3. 1977 com¬ 
modities Included in their Distribution 
Licenses that were on dock for lading, on 
lighter, laden aboard an exporting car¬ 
rier. or In transit to a port of export pur¬ 
suant to actual orders for export prior to 
11:59 P M. EDT. July 19. 1977. Any* such 
shipment not laden aboard the exporting 
carrier on or before August 3. 1977 re¬ 
quires an individual validated licence 
for export to Libya. 

Accordingly. 5 373 3(a)(2) of the Ex¬ 
port Administration Regulations <15 
CFR 5 373.3(a>(2) > Is revised to read as 
follows: 

§ 373.3 Distribution license. 

(a) • • • 

(2) All countries in Country Group V. 
except: 

Algeria Sudan 

Egypt Syria 

Iraq Yemen (Aden) 

Libya Yemen (Sanaa) 

(Bee 4. Pub. L 91 184. 83 Stat 812 (50 V5 C 
app I 2403). as amended; E O 12002, 42 FR 
35623 (19771; Department Organization 

Order 10-3. dated Nov 17. 1975, 40 FR 588>J 
0975). as amended; and Domestic and In¬ 
ternational Bu*iness Administration Organi¬ 
zation and Function Orders 46 1. dated 
November 17. 1976. 40 FR 59764 (1975). as 
amended and 46*2. dated November 17, 
1975. 40 FR 69761 (1975). as amended ) 

Lawrence J. Brady. 
Acting Director, Office 
of Export Adminbtratton. 

(FR Doc.77-20765 Tiled 7-18 77.8 45 ami 

PART 375— DOCUMENTATION 
REQUIREMENTS 

Limited Revision of Documentation Re¬ 
quirements for Yugoslav End-Use Cer¬ 
tificate 

AGENCY: Department of Commerce. 
Office of Export Administration. 

ACTION; Final rule. 

8 UMMARY: This revision requires the 
submission of a supplement to the 
Yugoslav End-Use Certificate on the 
letterhead of the Yugoslav Chamber of 
Economy giving the End-Use Certificate 
number, the end-use and end-user infor¬ 
mation. 

EFFECTIVE DATE July 19. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 
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Charles C. Swanson, Director, Opera- 

Uons Division, Office of Export Admin¬ 
istration. Department of Commerce, 

Washington. D.C. 20230. telephone 

202-377-4196. 

SUPPLEMENTARY INFORMATION: 
This revision to 15 CFR 375.S<&> requires 
the submission of a supplement to the 
Yugoslav End-Use Certificate on the 
letterhead of the Yugoslav Chamber of 
Economy giving the End-Use Certificate 
number, the end-use and end-user in¬ 
formation. If this supplement is not sub¬ 
mitted to the exporter by the Yugoslav 
importer with the End-Use Certificate, it 
should be obtained prior to submission 
of the application or reexport request. 
This supplement was initiated by UR. 
and Yugoslav export control authorities 
to expedite consideration of applications. 

Accordingly. $ 375.5(a) is revised to 
read as follows: 

§375.5 Yugoslav cmi-UM* certificate*. 

fa) Requirements . A license applica¬ 
tion to export or reexport commodities to 
Yugoslavia, regardless of value, must be 
accompanied by the original End-Use 
Certificate issued to the Yugoslav im¬ 
porter by the Yugoslav Chamber of Econ¬ 
omy in Belgrade covering the proposed 
export or reexport. 1 In addition, a supple¬ 
ment on the letterhead of the Yugoslav 
Chamber of Economy giving the End-Use 
Certificate number, the end-use and end- 
user information, must be submitted to 
the Office of Export Administration as 
part of the End-Use Certificate. The End- 
Use Certificate may cover more than one 
purchase order and more than one com¬ 
modity. Where the Certificate Includes 
commodities for which more than one 
license application will be submitted, the 
original of the Certificate shall be at¬ 
tached to the first such application. Each 
subsequent applicaUon shall include the 
following certification In the space en¬ 
titled “Additional Information" or on 
an Attachment: 

I (We) certify that the quantities of com¬ 
modities shown on all export licensee fre- 
wport Authorization*) based on the Yugoslav 
End-Use Certificate No. ..... when added to 
the quantities shown on all additional ap¬ 
plication* pending tn the Office of Export 
Adrr.iniutratton baaed on the same End-Use 
OrtiQcate. Including the present applica¬ 
tion. do not total more than the quantities 
dw>wn on that certificate. This End-Use Cer¬ 
tificate was submitted In support of applica¬ 
tion number (insert case number or. if case 
number is unknown, the applicant's refer- 
eace number, date of submission of the 
application to which the End-Use Certifi¬ 
cate was attached, and Export Control Com¬ 
modity Numbers and Processing Number on 
wiAt Application), 

'** 4 * Fob. L 01-104. 03 Stat. 842 (50 US.C. 
*PP 2403). as amended; E.O. 12002. 42 FR 
«423 (1077); Department Organisation Or- 

10-3. dated Nov. 17. 1975. 40 PR 50878 
•lv7&L as amended: and Domestic and Inter- 
national Business Administration Organiza¬ 
tion and Function Orders 48-1. dated Novem- 


Eoretgn consignees may obtain End-Use 
Certificates from the Yugoslav Chamber of 
economy. Knee Mihailova 10. Belgrade 


her 17. 1075. 40 FR 59784 (1975). as amended 
and 46-2. dated November 17. 1975. 40 PR 
59781 (1975). as amended ) 

Lawrence J. Brady. 

Acting Director. Office 
of Export Administration. 

I PR Doc.77-20758 Piled 7-18-77:8:45 am) 

Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

(Docket No. 90661 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES, AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

Frlto-Lay. Inc. 

AGENCY: Federal Trade Commission. 
ACTION: Order to cease and desist. 

8UMMARY: In settlement of alleged 
violations of federal law prohibiting un¬ 
fair acts and practices and unfair meth¬ 
ods of competition, this consent order, 
among other things, requires a Dallas. 
Texas ready-to-eat snack food producer 
and distributor to cease engaging in dis¬ 
criminatory pricing practices by selling 
its products to certain retailers at prices 
higher than those paid by a competitive 
establishment. Further, the order stip¬ 
ulates that in any enforcement action, 
respondent must assume the burden of 
proving all defenses raised. 

DATES: Complaint issued January 6. 
1976 and Decision and Order, issued 
June 24. 1977.’ 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ronald J. Dolan. Asst. Dir.. Bureau of 
Competition. Room 372. Federal 
Trade Commission, 6th and Pennsyl¬ 
vania NW.. Washington. D.C. 20580. 
(202-523-3601), 

SUPPLEMENTARY INFORMATION: 
On Tuesday, April 19. 1977, there was 
published in the Federal Register 42 
FR 20346 a proposed consent agreement 
with analysis In the Matter of Frito- 
Lay. Inc., a corporation, for the purpose 
of soliciting public comment. Interested 
parties were given sixty <60> days in 
which to submit comments, suggestions, 
or objections regarding the proposed 
form of order. 

No comments having been received, 
tlie Commission has ordered the issuance 
of the complaint in the form contem¬ 
plated by the agreement, made its Juris¬ 
dictional findings and entered its order 
to cease and desist, as set forth in the 
proposed consent agreement, in disposi¬ 
tion of this proceeding. 

The prohibited trade practices and/or 
corrective actions, as codified under 16 
CFR. are as follows: 

Subpart—Corrective Actions and/or 
requirements: 1 13.533 Corrective ac¬ 
tions and/or requirements; 13.533-37 
Formal regulatory and/or statutory re- 


> Copies of the Complaint and Decision 
and Order filed with the original document. 
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quirements. Subpart — Discriminating 
Between Customers: f 13.685 Discrimi¬ 
nating between customers; 13.685-5 
Clayton Act. Subpart—Discriminating in 
Price Under Section 2, Clayton Act: 

- Price Discrimination Under 2 

(a): § 13.715 Charges and price differ¬ 
entials. 

(Sec. 6. 38 Stat 721; 15 US.C. 46. Interpret* 
or applies aec. 2. 49 Stat. 1526: < 15 USC. 13).) 

Carol M. Thomas, 

Secretory, 

I PR Doc.77-20753 Piled 7-16-77:8:45 am | 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS 
TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

SUBCHAPTER A—GENERAL 

| Docket No. 77C-0126| 

PART 73— LISTING OF COLOR ADDITIVES 
EXEMPT FROM CERTIFICATION 

PART 81—GENERAL SPECIFICATIONS 
AND GENERAL RESTRICTIONS FOR 
PROVISIONAL COLOR ADDITIVES FOR 
USE IN FOODS. DRUGS. AND COS¬ 
METICS 

Annatto 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: The Food and Drug Admin¬ 
istration <FDA> is "permanently” listing 
annatto for use in externally applied 
drugs and in cosmetics generally. Includ¬ 
ing those intended for use in the area of 
the eye. This is in response to a petition 
filed by the Cosmetic, Toiletry* and Fra¬ 
grance Association. The color additive 
regulations arc amended to reflect the 
listing. 

DATES: Effective August 19. 1977; ob¬ 
jections by August 18,1977. 

ADDRESS: Written objections to the 
Hearing Clerk (HFC-20). Food and Drug 
Administration, Rm. 4-65. 5600 Fishers 
Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Gerad L. McCowin. Bureau of Foods 
(HFF-334). Food and Drug Adminis¬ 
tration. Department of Health. Educa¬ 
tion. and Welfare, 200 C St. 8W„ 
Washington. D.C. 20204. 202-472-5740. 

SUPPLEMENTARY INFORMATION: A 
notice published in the Federal Register 
of May 27. 1977 (42 FR 27299) stated that 
a petition (CAP 6C0118) for the use of 
annatto as a color additive for externally 
applied drugs and for cosmetics gener¬ 
ally. Including those intended for use in 
the area of the eye. had been filed by the 
Cosmetic. Toiletry' and Fragrance Asso¬ 
ciation Inc.. 1133 15th St. NW.. Wash¬ 
ington. D.C. 20005. The petition was filed 
pursuant to section 706 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 
376). 

Annatto has been provisionally listed 
for use In cosmetics under § 81.1(g) (21 
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CFR 81.1(g) >. With permanent listing of 
annatto under $| 73.1030 and 73.2030. the 
listing under $ 81.1(g) becomes obsolete. 

The Commissioner, having evaluated 
the data In the petition and other rele¬ 
vant material, concludes that annatto Is 
safe under the conditions set forth for 
use in coloring cosmetics generally and 
externally applied drugs, including cos¬ 
metics and drugs intended for use in the 
area of the eye. and that certification is 
not necessary for the protection of the 
public health. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 706 (b), 
(c). and (d>. 74 Stat. 399-403 (21 U.S.C. 
376 (b>. <c>. <d>) > and the transitional 
provisions of the Color Additive Amend¬ 
ments of 1960 (Title II, Pub. L. 86-618, 
sec. 203. 74 Stat. 404-407 (21 US.C. 376 
note)). and under authority delegated to 
the Commissioner (21 CFR 5.1). Parts 73 
and 81 are amended as follows: 

1. Part 73 is amended: 

a. By revising paragraph <b) of 
1 73.1030 to read as follows: 

g 73.1030 Annatto extract* 

• • • • • 

(b> Uses and restrictions. Annatto ex¬ 
tract may be safely used for coloring 
drugs generally, including those intended 
for use in the area of the eye. in amounts 
consistent with good manufacturing 
practice. 

b. By adding new S 73.2030 to Subpart 
C. to read as follows: 

6 73.2030 Annatto. 

(a) Identity and specification. The 
color additive annatto shall conform in 
identity and specification to the require¬ 
ments for annatto extract in I 73.30(a) 
(1) and (b). 

<b) Use and restriction . The color ad¬ 
ditive annatto may be safely used in 
coloring cosmetics generally, including 
cosmetics intended for use in the area of 
the eye. in amounts consistent with good 
manufacturing practice. 

(c) Labeling. The color additive and 
any mixture prepared therefrom in¬ 
tended solely or in part for coloring pur¬ 
poses shill bear, in addition to any infor¬ 
mation required by law, labeling in 
accordance with the provisions of I 70.25 
of this chapter. 

(d> Exemption from certification . Cer¬ 
tification of this color additive is not 
necessary for the protection of the public 
health, and therefore batches thereof are 
exempt from the certification require¬ 
ments of section 706(c) of the act. 

§81.1 (Amended J 

2. Part 81 is amended In paragraph < g> 
of 181.1 Provisional lists of color addi¬ 
tives r, by deleting the entry for “annatto." 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time on or before August 18. 1977, file 
with the Hearing Clerk. Food and Drug 
Administration. Rm. 4-65, 5600 Fishers 
Lane. Rockville, Md. 20857, written ob¬ 
jections thereto. Objections shall show 
wherein the person filing will be adverse¬ 
ly affected by the order, specify with par¬ 


ticularity the provisions of the order 
deemed objectionable, and state the 
grounds for the objections. Objections 
shall be filed in accordan ce wi th the re¬ 
quirements of 9 71.30 (21 CFR 71.30). If 
a hearing is requested, the objections 
shall state the issues for the hearing, 
shall be supported by grounds factually 
and legally sufficient to Justify the relief 
sought, and shall include a detailed de¬ 
scription and analysis of the factual in¬ 
formation intended to be presented In 
support of the objections in the event 
that a hearing is held. Five copies of all 
documents shall be filed and should be 
identified with the Hearing Clerk docket 
number found In brackets in the heading 
of this order. Received objections may be 
seen in the Hearing Clerk’s office during 
working hours. Monday through Friday. 

Effective date: This regulation shall 
become effective August 19. 1977. except 
as to any provisions that may be stayed 
by the filing of proper objections. Notice 
of the filing of objections or lack thereof 
will be announced by publication in the 
Federal Register. 

(Sec. 706 (b). (c). and (d), 74 8tat. 399 403 
(21 UAC. 376 (b). <c). and <d)); ®ec. 203. 74 
SUt. 404-407 (21 US.C. 376 note).) 

Dated: July 13. 1977. 

William F. Randolph. 

Acting Associate 
Commissioner for Compliance. 

|PR Doc.77-20676 Filed 7-18-77:8:45 am| 


SUBCHAPTER D—DRUGS FOR HUMAN USE 
(Docket No. 76N-00«6| 

PART 310—NEW DRUGS 

PART 369—INTERPRETATIVE STATE¬ 
MENTS ON DRUGS AND DEVICES FOR 
OVER-THE-COUNTER SALE 

Diamthazole Dihydrochloride 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This rule revokes regula¬ 
tions that allow the over-the-counter 
marketing of a topical drug formerly 
used for the prevention and treatment 
of athlets’s foot. Neurotoxic reactions 
have been reported and there are safe 
and effective alternates available. 

EFFECTIVE DATE: July 19. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ronald L. Wilson. Bureau of Drugs 
tHFD-32). Food and Drug Adminis¬ 
tration. Department of Health. Edu¬ 
cation. and Welfare, 5600 Fishers 
Lane. Rockville. Md. 20857. 301-443- 
3650. 

SUPPLEMENTARY INFORMATION: 
The proposed revocation, published in 
the Federal Register of October 29. 1976 
(41 FR 47492). was based on an unfavor¬ 
able benefit-risk ratio for the drug be¬ 
cause of the danger of several neurotoxic 
reactions associated with the topical use 
of diamthazole dihydrochloride and the 


availability of safer, equally effective al¬ 
ternative drugs. Interested persons were 
invited to submit comments on the pro¬ 
posal within 60 days. No comments were 
received, and the revocation is adopted 
as proposed. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 502, 503 
(b), 505, 701. 52 8tat. 1050-1053 os 
amended, 1055-1056 as amended <21 
U.8.C. 352, 353 4 b), 355. 371)) and under 
the authority delegated to him (21 CFR 
5.1 >, the Commissioner of Food and 
Drugs amends Parts 310 and 369 as 
follows: 

§310.201 [Amended] 

1. In Part 310. by amending S 310.201 
by revoking and reserving paragraph <a) 
(7). 

§ 369.2 1 l Amended ] 

2. In Part 369. by amending ( 369.21 
by revoking the item headed “Diamtha¬ 
zole Dihydrochloride for External Use." 

Effective date: This regulation shall 
be effective July 19,1977. 

(Secs. 502. 503(b), 605. 701. 62 SUt. 1050-1063 
as amended. 1055-1066 as amended (21 U6 C. 
352. 353(b), 355. 371).) 

Dated: July 11. 1977. 

William P. Randolph, 
Acting Associate 
Commissioner for Compliance 
irR Doc.77-20579 Filed 7-18-77:8:46 am| 


SUBCHAFTER E—ANIMAL DRUGS. FEEDS. ANO 
RELATED PRODUCTS 

STERLING DRUG, INC.: CHANGE OF 
SPONSOR 

AGENCY: Food and Drug Adminis¬ 
tration. 

ACTION: Final rule. 

SUMMARY: The animal drug regula¬ 
tions are amended to reflect the change 
of sponsor for six approved new animal 
drug applications (NADA’s), from Wln- 
throp Laboratories to Sterling Drug. Inc., 
and to delete the sponsor entry for the 
former sponsor w’ho will no longer be the 
sponsor of an approved NADA. 

EFFECTIVE DATE: July 19. 1977 
FOR FURTHER INFORMATION CON¬ 
TACT: 

Robert A. Baldwin. Bureau of Veteri¬ 
nary Medicine (HFV-114). Food and 
Drug Administration. 5600 Fishers 
Lane. Rockville, MD 20857. 301-443- 
3420. 

SUPPLEMENTARY INFORMATION 
Sterling Drug. Inc.. 90 Park Ave., New 
York, NY 10016. has filed supplemental 
NADA’s indicating its sponsorship of the 
following N ADA’s: 

16-505V etnnozolol tablets. 

30-844V Sunorolol solution. 

44 611V Pentazocine lactate injection 
93-985V Nitrolunutone wttb sulfamylon 
100-403V Meglumine dlatrlroatc injection 
100- 703V Meplvacalne hydrochloride Injec¬ 
tion. 
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Amendment of the regulations to re¬ 
flect the Intracorporate transfer of the 
NADA’s from Winthrop Laboratories to 
Btcrling Drug does not require a reevalu¬ 
ation of the underlying safety and effec¬ 
tiveness data. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1). 82 
Stat. 347 (21 US C. 360b<i> > >.and under 
authority delegated to t he Co mmissioner 
of Pood and Drugs (21 CFR 5.1), Parts 
510. 520. 522. and 524 are amended as 
follows: 

PART 510—NEW ANIMAL DRUGS 

1. In $ 510.600 Names , addresses , and 
code numbers of sponsors of approved 
applications , paragraph <C><1> is 
amended by deleting the entry for “Win¬ 
throp Laboratories” and paragraph <c) 
<2> is amended by deleting the entry for 
drug listing number ”000024.” 


PART 520—ORAL DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO CER* 
TIFICATION 

2. In 5 520.2150 8tanozolol tablets, 
paragraph <b> Is amended by deleting 
the number ”000024” and inserting in its 
place the number ”000934.” 


PART 522— IMPLANTATION OR INJECT* 
ABLE DOSAGE FORM NEW ANIMAL 
DRUGS NOT SUBJECT TO CERTIFICA¬ 
TION 

3. Part 522 is amended as follows: 

(a> In $522,562 Diatrizoatc meglu¬ 
mine injection, paragraph (b) is amend¬ 
ed by deleting the number ”000024” and 
inserting In its place the number 
“000934 ” 

<b> In $ 522.1372 Mepivacalne hydro¬ 
chloride injection, paragraph <b> is 
amended by deleting the number 
'*000024" and inserting in its place the 
number ”000934.” 

<c) In $522.1698 Pentazocine lactate 
injection, paragraph <b> is amended by 
deleting the number ”000024” and in¬ 
serting in its place the number 

“000934.'* 

(d» In $ 522.2150 Stanozolol sterile sus¬ 
pension, paragraph <b> is amended by 
deleting the number ”000024” and insert¬ 
ing in its place the number ”000934.” 


PART 524—OPHTHALMIC AND TOPICAL 
DOSAGE FORM NEW ANIMAL DRUGS 
NOT SUBJECT TO CERTIFICATION 

4 In $ 524.1301 Mafcnlde acetate and 
nltrofurazone aerosol powder, paragraph 
is umended by deleting the number 
M 000024“ and inserting In its place the 

number '000934.” 

Effective date. July 19, 1977. 

(See 512(1), 82SUt. 347 (21 OS.C. 360b(l)).) 
Dated: July 12,1977. 

Richard P. Lehmann. 

Acting Director . Bureau 
of Veterinary Medicine . 
IPR Doc 77-20577 Filed 7-18-77.8 45 am| 


[Dockets No*. 75N-0171; 76NO0821 

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

Antibiotics, Nitrofuran, and Sulfonamides; 
Correction 

AGENCY: Food and Drug Administra¬ 
tion. 

• • « 

ACTION: Correction. 

SUMMARY: This document corrects a 
final rule published in the Federal Regis¬ 
ter Friday. April 8.1977. 

EFFECTIVE DATE: July 19, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

John A. Richards, Federal Register 
Writer (HFC-ll), Food and Drug Ad¬ 
ministration, Department of Health. 
Education, and Welfare, 5600 Fishers 
Lane. Rockville. Md. 20857. 301-443- 
2994. 

SUPPLEMENTARY INFORMATION: 
In FR Doc. 77-9874 appearing at page 
18611 in the Federal Register for Friday. 
April 8. 1977, the following corrections 
are made. 

1. On page 16615. $ 558.55 Amprolium 
is corrected in paragraph (e>(2Hii) in 
the table by changing the text in the 
"Limitations” column to read "Feed ac¬ 
cording to subtable in item Ul>.” 

2. On page 18616, $ 558.58 Amprolium 
and ethopabate is corrected in paragraph 
(CHlHlii) in the table in the "Limita¬ 
tions” column as follows: 

a. For "Bacitracin 4 to 50” by changing 
the third line to read "treatment for out¬ 
breaks of coccidiosis; as bacitracin meth¬ 
ylene di-” and the last line to read 
"000006 in sec. 510.600(c) of this chap¬ 
ter.” 

b. For "Bacitracin 5 to 35 plus roxar¬ 
sone 34 (0.00375 pet)” by changing the 
next to the last line to read "510.600(c) 
of this chapter; combination as provided 
by.” 

c. For "Bimbermycins 1 to 3” by 
changing the first and second lines to 
read "Feed continuously as the sole ra¬ 
tion; as sole source of amprolium; am¬ 
prolium, ethopabate as provided by No. 
000006 in sec. 510.600(0 ” 

d. For "Bambermycins 1 to 3 plus rox¬ 
arsone 22.8 to 34.1 (0.0025 pet to 0.00375 
pct>” by changing the next to the lost 
line to read "roxarsone by No. 017210. 
bambermyclns by No. 000039.” 

3. On page 18617, $ 558.76 Bacitracin 
methylene disalicylate is corrected in 
paragraph ie)(3)(ill> by changing 
”$ 556 630" to read ”$ 558.680.” 

4. On page 18618. S 558.128 Chlorte- 
tracycllne is corrected in paragraph <e) 
(3> by changing the title of Table 2 to 
read "Table 2.—In feed supplements”. 

5. On page 18618. $ 558 460 Penicillin 
is corrected in paragraph (IX2><vii> by 
revoking and reserving the paragraph to 
read ”(vii) 1 Reserved 1.” 

6. On page 18619. $ 558.680 Zoalene is 
corrected in paragraph (e) (1) (ti> In the 
table in the "Combination in grams per 


36995 


ton" column by changing the second line 
to read "roxarsone 22.7 to 45.4.” 

Dated: July 11. 1977. 

William F. Randolph. 

Acting Associate Commissioner 
for Compliance. 
|FR Doc.77-20468 Fltod 7-18-77;8:45 am) 


SUBCHAPTER L—REGULATIONS UNDER CER 
TAIN OTHER ACTS ADMINISTERED BY THE 
FOOD AND DRUG ADMINISTRATION 

PART 1220—REGULATIONS UNDER THE 
TEA IMPORTATION ACT 

Tea Standards 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document establishes 
tea standards for the year beginning 
May 1, 1977. and ending April 30. 1978. 
The tea standards are provided for 
under the Tea Importation Act. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ralph A. Strand. Bureau of Foods 
(HFF-314), Food and Drug Adminis¬ 
tration. Department of Health. Educa¬ 
tion, and Welfare. 200 C St. SW., Wash¬ 
ington. D C. 20204. 202-245-1567. 

SUPPLEMENTARY INFORMATION: 
This amendment is based on the recom¬ 
mendation of the Board of Tea Experts, 
which is comprised of tea experts drawn 
from the Food and Drug Administration 
and the tea trade, who are representative 
of the trade as a whole. This amend¬ 
ment is being Issued as a final rule effec¬ 
tive immediately, without notice of pro¬ 
posed rule making. By law the tea stand¬ 
ards are to be revised annually effective 
May l. Because this date has passed, the 
Commissioner believes the standards for 
the current year should be placed in 
effect without delay. He is offering inter¬ 
ested persons the opportunity to submit 
comments by August 18. 1977, to deter¬ 
mine whether the regulation should be 
modified or revoked. If any action is to 
be tAken on the basis of the comments, 
the Commissioner will publish a notice 
In the Federal Register discussing the 
comments and announcing the action he 
determines to be necessary. 

The Commissioner has coasidered the 
environmental effects of the Issuance or 
amendment of food standards and has 
concluded In $ 25.1(d)(4) (21 CFR 

25.1 (d><4). formerly $ 6.1(d)(4) prior to 
recodification published in the Federal 
Register of March 22. 1977 (42 FR 
15553)), that food standards are not 
major agency actions significantly af¬ 
fecting the quality of the human envi¬ 
ronment. Therefore, an environmental 
impact statement is not required for this 
amendment. 

Therefore, pursuant to the authority 
vested In the Secretary of Health, Edu¬ 
cation. and Welfare by the Tea Impor¬ 
tation Act (secs. 3. 10. 29 8tat. 605. 607. 
41 Stat. 712, 54 Stat 1237. 67 Stat. 631 
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(21 U.S.C. 43. 50 >) and delegated to the 
Commissioner of Pood and Drugs (21 
CFR 5.1). the regulations for the en¬ 
forcement of the act under Part 1220 
(21 CFR Part 1220) are amended by re¬ 
vising 8 1220.40(a) to read as follows: 

§ 1220.40 Tea tundarci*. 

(a) Samples for standards of the fol¬ 
lowing teas, prepared, identified, and 
submitted by the Board of Tea Experts 
on March 1. 1977. are hereby fixed and 
established as the standards of purity, 
quality, and fitness for consumption un¬ 
der the Tea Importation Act for the year 
beginning May 1, 1977, and ending April 
30.1978: 

(1) Formosa Oolong. 

<2) Black Tea other than China. For¬ 
mosa. Japan Type (to be used for all 
black teas except those from China. For¬ 
mosa. and Japan). 

(3) Black Tea. China. Formosa. Japan 
Typo (to be used for black teas from 
China. Formosa, and Japan). 

(4) Green Tea (to be used for all green 
teas). 

(5) Canton Oolong Type <to be used 
for all Canton type teas of Formosa or 
China origin). 

(6» Seen ted Black Tea. 

(7) Spiced Tea. 

These standards apply to tea shipped 
from abroad on or after May 1.1977. Tea 
shipped prior to May 1. 1977 will be gov¬ 
erned by the standards that became 
effective on May 1,1976. 


Effective date: This regulation became 
effective May 1.1977. 

(Sec*. 3. 10. 20 sut. 60S. 607. 41 Stat 712. 54 
Stal 1237, 67 Stat. 631 (21 US.C. 43. 50) ) 

Dated: July 11.1977, 

William F. Randolph, 

Acting Associate Commissioner 
for Compliance. 

|FR Doc 77-20587 Filed 7-18-77;8:45 am) 

Title 32—National Defense 

CHAPTER I—OFFICE OF THE SECRETARY 
OF DEFENSE 
SUBCHAPTER R—CHARTERS 
PART 355— DIRECTOR OF POLICY REVIEW 

AGENCY: Office of the Secretary of De¬ 
fense. 

ACTION: Issuance of DOD Charter Di¬ 
rective 5130.2 1 

SUMMARY: The Secretary of Defense 
has established the position of Director 
of Policy Review and has assigned to it 
certain functions and responsibilities. 
This Directive serves as the Instrument 
that defines the charter of the Director 
of Policy Review. 

EFFECTIVE DATE: June 1C. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 


' Filed a* part of original Single copies may 
be obtained, if needed, from US Naval Pub¬ 
lications and Porm* Center. 5801 Tabor Ave¬ 
nue. Philadelphia. Pa. 10120 Attention: Code 
301 
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Mr. Arthur H. Ehlers. Director for Or¬ 
ganizational and Management Plan¬ 
ning. Office of the Deputy Assistant 
Secretary of Defense (Administra¬ 
tion) .202-695-4278. 

Accordingly, Part 355 reads as follows: 
See 

355.1 Purpose 
355 2 Reaponslbllles. 

355a Functions. 

355 4 Relationships. 

355.6 Author! ties. 

AvTHoarrr: 10 U5.C. Chapter 4. 

g 335.1 Purpose. 

Pursuant to the authority vested in the 
Secretary of Defense under the provi¬ 
sions of Title 10. United States Code, 
the position of Director of Policy Review 
is hereby established with responsibili¬ 
ties. functions, and authorities as pre¬ 
scribed herein. 

g 355.2 Rr*ponj>ibilitir*. 

The Director of Policy Review Ls the 
principal staff assistant to the Secretary 
of Defense for Defense policy as it re¬ 
lates to communications and intelligence 
analysis, requirements and priorities, as 
well as other policy matters as deter¬ 
mined by the Secretary of Defense. For 
each of his assigned areas the Director 
shall: 

<a> Develop Department of Defense 
communications and intelligence policy 
and means to verify response to policy. 

(b) Confirm requirements for re¬ 
search. development and systems acqui¬ 
sition for intelligence analysis and pro¬ 
duction. intelligence collection and com¬ 
munications. 

(c> In accordance with existing guide¬ 
lines determine priorities for Defense in¬ 
telligence collection and establish guide¬ 
lines for the assembly, integration and 
validation of all Defense intelligence re¬ 
quirements. 

(d> Exercise staff supervision on policy 
matters over the Defense Intelligence 
Agency, the National Security Agency, 
the Defense Mapping Agency, the De¬ 
fense Communications Agency. Air Force 
and Navy special intelligence programs. 
Defense communications and intelli¬ 
gence functions retained by the Military’ 
Departments. *ard, in conjunction with 
the Assistant Secretary of Defense 
iComptroller*, the Defense Investigative 
Service. 

(O Provide staff support for the De¬ 
fense Intelligence Advisory Board. 

(f> Conduct liaison with the Joint 
Staff and Unified and Specified Com¬ 
mands on policy matters related to his 
areas of responsibility. 

(g> Develop Department of Defense 
rolicy and requirements for use of space 
for masters related to his areas of re¬ 
sponsibility. 

< h > Provide to the Assistant Secretary 
of Defeme < Communications, Command. 
Control and Intelligence) requirements 
for Intelligence and communications pro¬ 
grams. 

(i» Oversee Department of Defense 
participation in sensitive intelligence 
matters, including contracts or arrange¬ 
ments with other countries; cooperate 


with the Assistant Secretary of Defense 
(International Security Affairs) with re¬ 
spect to review’ of intelligence matter* 
related to the Special Coordinating Com¬ 
mittee (Intelligence >. 

(J> Provide guidance, oversight, and 
coordination for intelligence-related pro¬ 
grams and Issues. 

(k) Participate in studies and analv- 
ses Involving communications or intelli¬ 
gence policy matters and other matters 
as directed by the Secretary of Defense 

(l) Serve on boards, committees, and 
other groups pertaining to his functions 
areas. 

<m> Perform such other duties as the 
Secretary of Defense may from time to 
time prescribe. 

§ 355.3 Function*. 

The Director of Policy Review shall 
carry out the responsibilities described 
in ft 355.2 in the following areas: 

<a> Intelligence planning, policy and 
requirements. 

(b> Communications planning, policy 
and requirements. 

<c) Requirements for intelligence pro¬ 
duction. research, development, and sys¬ 
tems acquisition. 

(d> Intelligence collection and analy¬ 
sis requirements and priorities. 

(e) Consolidated Defense Intelligence 
Program 

(f) National and tactical intelligence 

(g) Counterintelligence and security 
policy. 

(h) Mapping, charting and geodesy 

(I) Sensitive intelligence (HUMINT 

and TECHNICAL). 

(j) Liaison with users. 

<k) Such other areas as the Secretary 
of Defense may from time to time pre¬ 
scribe. 

§ 355.4 Hrlationsliip*. 

(a) In the performance of his duties, 
the Director of Policy Review shall: 

(1) Coordinate and exchange Infor¬ 
mation with other DOD organizations 
having collateral or related functions 

(2> Use existing facilities and sendees 
whenever practicable to achieve maxi¬ 
mum efficiency and economy. 

rb» All DOD organizations shall co¬ 
ordinate aU matters concerning the re¬ 
sponsibilities cited in 1 355.2 With the 
Director of Policy Review. 

) 355.5 Awthorilic*. 

The Director of Policy Review is 
hereby delegated authority to: 

(a) Issue instructions and one-time 
directive-type memoranda w’hlch carry 
out policies approved by the Secretary of 
Defense, in his assigned fields of respon¬ 
sibility. Instructions issued to the Mili¬ 
tary’ Departments will be Issued through 
the Secretaries of those Departments or 
their designees. Instructions to Unified or 
S'lecified Commands will be issued 
through the Joint Chiefs of Staff 

(b) Obtain such reports, information 
and assistance, consistent with the poli¬ 
cies and criteria of DOD Directive 5000 - 
19, as he deems necessary. 

<c> Communicate directly with the 
heads of DOD organizations, including 
the Secretaries of the Military Depurt- 
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menu, the Joint Chiefs of Staff, the Di¬ 
rectors of Defense Agencies, and, through 
the Joint Chiefs of Staff, the Command¬ 
ers of Unified and Specified Commands. 

<d> Communicate with other govern¬ 
ment agencies, representatives of the 
legislative branch, and members of the 
public, as appropriate, in carrying out 
assigned functions. 

Mausice W. Roche. 

Director, Correspondence and 
Directives, Office of the As¬ 
sistant Secretary of Defense 
( Comptroller ) , 

July 14, 1977. 

'FR DOC.77-20762 Filed 7-18-77;8:45 am| 


CHAPTER XII—DEFENSE LOGISTICS 
AGENCY 

SUBCHAPTER B—MISCELLANEOUS 

IDLAR 5720.3) 

PART 1288—REGISTRATION OF 
PRIVATELY-OWNED MOTOR VEHICLES 

AGENCY : Defense Logistics Agency 

(DLA>. 

ACTION: Final rule. 

SUMMARY: Visitors to DLA installa¬ 
tions may be subject to random vehicle 
spot searches upon entry, while on, and 
while departing such installations. These 
searches are conducted with the consent 
of the visitors who agree to this proce¬ 
dure as a condition of entry. Individuals 
entering a DLA installation who object 
to a vehicle search will not be subjected 
to s search, but will be denied entry to 
the installation. The DLA command se¬ 
curity program recognizes the need to 
deter acts of sabotage, theft, pilferage, 
and espionage against DLA installations. 
A c ornerstone of this program is the ne¬ 
cessity to be an effective deterrent to un¬ 
lawful acts and is recognized as a viable 
physical security practice. The peycho- 
loz.cal aspect of this policy will serve as 
a deterrent to those individuals who pil¬ 
fer Government material from DLA in¬ 
stallations. 

EFFECTIVE DATE: June 16.1977. 
for further information con-* 

TACT: 

LTC John W. Ross, Jr.. Commercial— 
AC 202-274-6263. AUTOVON—284- 

6263. 

BY ORDER OF THE DIRECTOR: 

J. J. McAleer. Jr.. Colonel. USA, Staff 
Director. Administration. 

Part 1288. Subchapter B. Chapter XH 
of Title 32 of the Code of Federal Regu¬ 
lations is adjled to read as follows: 

8er. 

12R8.X Purpose and scope. 

1288 2 Policy. 

12833 Definitions 

1288 4 Sign meant changes. 

1288 6 RetiponttlbUliles 
1288 8 Procedures. 

1288 7 Forms and report* 

Appendix A—Decal Specification. 

Avrnowv: ft VBC., sec 301: DOD Dlrec- 
Uve .22, January 5. 1977. 
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§ 1288.1 Purpose and scope. 

To prescribe policy and procedures for 
the registration, inspection, and marking 
of privately-owned vehicles (POV) on 
Defense Logistics Agency <DLA> activi¬ 
ties. This regulation is applicable to indi¬ 
viduals serving in or employed by the 
Defense Logistics Agency, and to all other 
individuals subject to motor vehicle reg¬ 
istration requirements set forth in this 
Part 128 S and DLAR 5720.1 AR 190-5/ 
OPNAVINST 11200.5B/AFR 125-14/ 

MCO 5110.IB. Military Police Motor Ve¬ 
hicle Traffic Supervision. 

8 1288.2 Policy. 

<a> The operation of a POV on a DLA 
activity constitutes a conditional privi¬ 
lege extended by the Head of the activity. 
Individuals registering or operating POVs 
on DLA activities shall be deemed to have 
given consent to a search of their vehicles 
while on such activities. This Implied 
consent provision will be made known to 
all registrants and visitors at the time of 
registration or entry. Entry to DLA activ¬ 
ities will be denied in the absence of 
consent to search. 

ib) POVs permanently registered for 
operation on a DLA activity will be iden¬ 
tified by use of one of the decals pre¬ 
scribed in this Part 1288 < appendices A 
andB). 

<c> The DLA vehicle decal will be 
valid for a period of 3 years from the 
year and month of issue. 

<d> Activities wlU use DLA Form 1454, 
Vehicle Registration Driver Record, as 
the basic vehicle registration and driver 
record. 

<e> DLA tenant activities will comply 
with host installation policies and proce¬ 
dures for registering POVs. 

§ 1288.3 Definition*. 

Terms used in this Part 1288 are con¬ 
tained in DLAR 5720.1. 

§ 1288.1 Significant change*. 

This Part 1288 has been completely 
revised and should be read in its en¬ 
tirety. 

g 1288.3 Re*|H>n«ibilitir*. 

<a> HQ DLA. 

(1) The Command Security Officer, 
DLA (DLA-T) will provide staff super¬ 
vision and assistance to DLA activities 
on matters concerning this Part 1288. 

Note.— ThU DLAR xuptracdcs DLAR 5720- 
3. July 19, 1976, and Change 1. 

(2) The Inspector General. DLA 
< DLA-I) will procure, issue, and control 
Inspector General <IG> vehicle decals in 
accordance with $ 1288.6. (Vehicles bear¬ 
ing such decals will be permitted entry 
to all DLA activities.) 

<b> The Heads of DLA Primary Level 
Field Activities will: 

<1> Ensure that personnel adhere to 
the provisions of thts Part 1288 when im¬ 
plemented. 

(2) Procure, issue, and control vehicle 
decals In accordance with this Part 1288. 

(3) Periodically inform personnel of 
the requirements of this Part 1288. DLAR 
5720.1, and local requirements concern- 
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ing the motor vehicle registration pro¬ 
gram. 

<4> Ensure that the implied consent to 
search provisions are publicized as fol¬ 
lows: 

(1) Prominent sign displayed at ail en¬ 
trances to the activity. 

(ID Written notification, easily read¬ 
able. on vehicle visitor passes and vehicle 
registration forms. Visitor passes and 
item 14 of the DLA Form 1454 will be an¬ 
notated as follows: # Tndivlduals register¬ 
ing or operating POVs on DLA activities 
shall have given consent to a search of 
their vehicles while entering on. or de¬ 
parting such activities. Entry to DLA ac¬ 
tivities will be denied in the absence of 
consent to search/* 

§ 1288.6 Procedure** 

(a) Issuance of DLA POV Decal and 
2-year Validation Sticker. (1) One decal 
will be affixed to the left front bumper 
(operator’sside) of a four-wheel vehicle. 
An additional decal may be placed on the 
rear bumper of the vehicle. For vehicles 
not equipped with bumpers and two¬ 
wheeled vehicles, the placement of decals 
will be determined locally. 

(2) A 3-year validation sticker Indicat¬ 
ing the decal expiration will be issued at 
the same time the DLA decal is issued. 
Every 3 years, or following a significant 
change, registrants will be required to 
update their registration information. 
Evidence of compliance will be docu¬ 
mented by the issuance and display of a 
new 3-year validation sticker. 

(3) The validation sticker will be 
placed next to the DLA decal affixed to 
the front bumper of the vehicle. This 
sticker will reflect the month and year 
of the decal expiration, e.g., vehicles reg¬ 
istered during the month of June 1977 
will have affixed a validation sticker with 
the numbers “6-80'\ Indicating expira¬ 
tion of the decal at the end of June 1980. 
The specifications for the validation 
sticker will be determined locally. 

<4) Decals or other media used to 
Identify vehicles of temporary regis¬ 
trants or visitors will be locally pre¬ 
scribed. 

(5) Decals will be removed from POVs 
by the registrant when activity registra¬ 
tion is terminated. See DLAR 5720.1, 
chapter 3. for information on termina¬ 
tion of registration. 

(6) Vehicle decals will be purchased 
with appropriated funds for issuance at 
no cost to authorized users. 

(b) Proof of insurance. (1) Individ¬ 
uals registering vehicles will certify pos¬ 
session of insurance per DLAR 5720.1. 
paragraph 3-3c. 

(2) The certification contained on 
DLA Form 1454 will, as indicated 
thereon, be witnessed and manifested by 
a signature. 

<c> Vehicle inspection. (1> DLA activ¬ 
ities located in states or Jurisdictions 
having mandatory vehicle safety Inspec¬ 
tions will reflect the provisions of DLAR 
5720.1. paragraph 3-3d. in the supple¬ 
mentation of this Part 1288. 

(2) Vehicle safety inspections are not 
mandatory for DLA activities located In 
areas not requiring such inspections. 
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<d> Registrant. Registrant must in¬ 
form the vehicle registration office within 
72 hours as information on DLA Form 
1454 becomes invalid. 

§ 1288.7 Form* nntl report*. 

(a) DLA Form 1454 will be prepared 
at the time of initial registration of the 
vehicle and will remain valid for as long 
as the registrant retains ownership of 
the vehicle and complies with registra¬ 
tion requirements. A Privacy Act State¬ 
ment for use in conjunction with DLA 
Form 1454 will be made available to the 
Individual supplying data on the form. 

<b> Data blocks 3. 4, and 14 on DLA 
Form 1454 will be entered in ink; re¬ 
maining entries will be in pencil. 

(c> One copy of DLA Form 1454 will 
also serve as the driver record of the reg¬ 
istrant. 

id) Upon permanent change of sta¬ 
tion of the Military Service registrant, 
activity clearance procedures will provide 
for DLA Form 1454 to be included in the 
registrant’s military personnel folder for 
transmittal to the gaining activity. DLA 
Forms 1454 for transferring civilian per¬ 
sonnel will be forwarded to the Security 
Officer of the gaining activity. 

(e) The DLA Form 1454 for military 
personnel being discharged or separated 
and civilian personnel who terminate 
employment, will be forwarded to the 
appropriate personnel office for inclusion 
in the records folder for subsequent re¬ 
tirement. 

Aprorinx A—Dzcal SrrcirtCATicws 

A. The design tor mm t of the xtandard DLA 
decal to be used for Identifying POVs per¬ 
manently registered for operation on DLA 
activities is shown In enclosure 2. The IO 
decal will be of the same design and color as 
that prescribed for the standard DLA decal 
except that the registration letter'number 
scheme will consist of the letters •‘IO" fol¬ 
lowed by a number. Standard DLA decals may 
be procured from the United States Disci¬ 
plinary Barracks. USDS. Ft. Leavenworth. 
Kansas 66027. which Is an approved Federal 
printing plant. Existing stocks of decals with 
•*DSA“ inscribed will be used until exhausted 

B. The following specifications apply to the 
separate elements of the decal: 

1. Basic Construction. Decal wUl meet Fed¬ 
eral Specification L-5300A. 7 Jan 70. type L 
class 4. reflectivity 1. 

2. Colors, a. Background—Silver. 

b DLA emblem, field activity name, and 
scroll, the letters DLA. and year/date— 
black. 

c. Registration Letters/Nurobers: 

(!) Mandatory categories: 

(a) Otficcr personnel—blue. 

(b) Enlisted personnel—red. 

(c) Civilian employees—green. 

(2) The following additional colors will be 
used to categorl 2 e registration further: 

(a) Noncommissioned Officer personnel, 
brown. 

(b) Civilian employees (nonapproprtated 
fund), Rrd Cro-s concessionaires, contrac¬ 
tors. and other similar categories, black. 

3. Registration Letters/Numbers. For each 
registration category a combination of let¬ 
ters and number (si separated by the DLA 
emblem wUl be used The number-letter sys¬ 
tem will progress from AA-1 to AA-2. and so 
on. to AA-09. from AB-1 to AB-99. eventually 
from AZ-1 to AZ-09, and so on from ZZ-1 
to ZZ-9 


4. Dimensions. 

a Overall size: 3 inches by fl Inches. A 
reduced size decal will be used tor vehicles 
with leas than four wheel*. 

b. Registration letters and numerals: 1*4 
to 1 Vfc Inches in height. 


Title 40—Protection of Environment 

CHAPTER l—ENVIRONMENTAL 
PROTECTION AGENCY 

[FRL-760-71 

PART 52—APPROVAL AND PROMULGA¬ 
TION OF IMPLEMENTATION PLANS 

Air Pollution Control, Pima County 
Regulations, State of Arizona 

AGENCY: Environmental Protection 
Agency tEPA). 

ACTION: Final rulemaking. 

SUMMARY: It is the purpose of this 
action to promulgate final approval, with 
exceptions, of amendments to the Rules 
and R 2 gulations of the Pima County Air 
Pollution Control District submitted to 
EPA by the State of Arizona as a revision 
to the State of Arizona Air Pollution 
Control Implementation Plan. The 
amendments concern definitions, emis¬ 
sion limitations for fuel burning instal¬ 
lations. ambient air quality standards, 
exceptions to the regulations, standards 
of performance for new stationary 
sources, and emission standards for haz¬ 
ardous air pollutants. The Administrator 
is required to approve or disapprove of 
revisions to state implementation plans. 
The Administrator finds good cause for 
making this rulemaking effective 30 days 
from the date of publication of this no¬ 
tice. The additional time is being pro¬ 
vided to allow the county a reasonable 
time in which to amend their regulation 
prior to further action by the Adminis¬ 
trator. The regulations being approved 
are currently being enforced by the Pima 
County Air Quality Control District, and 


c. DLA emblem letters: lVfe inches to 1% 
Inches In height. 

d. DLA letters: ft to % inch in height 

e. Activity designation scroll and letter¬ 
ing: Gee enclosure 2. 


therefore pose no further requirements 
on any affected facility. 

EFFECTIVE DATE: August 18. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Frank M. Covington. Director. Air and 
Hazardous Materials Division. Attn: 
Erik Hauge. Air Programs Branch. 
EPA, Region IX, 100 California Street, 
San Francisco. California 94111. tele¬ 
phone 415-558-7595. 

SUPPLEMENTAL INFORMATION: 

Background 

On March 21. 1977 <42 FR 15343) EPA 
pro: osed approval, with exceptions, ot 
amendments to the Rules and Regula¬ 
tions of the Pima County Air Pollution 
Control District. These revisions to the 
Stats Implementation plan were submit¬ 
ted on September 30, 1976. The pro¬ 
posed rulemaking notice provided for a 
30-day public comment period. Informa¬ 
tion concerning the regulations pro¬ 
posed for approval and disapproval <thc 
EPA evaluation report), the regulations 
under consideration, and a copy of the 
proposed rulemaking notice were mace 
available during the comment period at 
locations in Phoenix and Tucson. Ari¬ 
zona and at the EPA offices In San Fran¬ 
cisco. California and Washington. DC 
as per the March 21. 1977 notice. 

Discussion or Action 
Final rulemaking is similar to that 
proposed. Approval is being promulgated 
for all of the Pima County regulatory 
amendments received on September 30. 


APPENDIX B 

STANDARD DLA PRIVATE VEHICLE IDENTIFICATION DECAL 



|FR Doc.77-20751 Filed 7-18-77;8:45 ami 
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1976. with the exception of Regulation 
II, Rule 7A, paragraphs 2 through 5. ap¬ 
plicable to the use of fuel oil at electric 
energy producing-fuel burning Installa¬ 
tions; and Regulation II, Rule 11 A. Mal¬ 
function. Startup, Shutdown, and Sched¬ 
uled Maintenance. 

The Administrator, after having pro¬ 
posed to disapprove Regulation II, Rule 
7A, is disapproving paragraphs 2 through 
5 of the rule. In the effort to protect 
against violations of the national stand¬ 
ards the control officer could allow an 
existing fuel oil-fired power plant to use 
diffusion dependent techniques alone as 
a means of attaining and maintaining 
the National Ambient Air Quality Stand¬ 
ards, contrary to recent court decisions 
which have clarified the intent of Section 
110(a)(2)(B) of the Clean Air Act (see 
41 FR 7450). Also, the portion of the 
same rule applicable to low sulfur fuel 
usage is being disapproved because it is 
unenforceable without the other provi¬ 
sions of the rule. 

The Administrator is also disapprov¬ 
ing the control strategy portion of the 
State plan applicable to the control of 
sulfur dioxide in the Pima County por¬ 
tion of the Phoenix-Tucson Intrastate 
Air Quality Control Region because the 
State has failed to submit a demonstra¬ 
tion that Regulation II. Rule 7A will not 
interfere with the attainment and 
maintenance of the national standards. 

No action was proposed and none Is 
being taken at this time on Regulation 
n, Rule HA. 

Discussion or Major Comments 

One public comment was received. The 
Arizona Public Service Company main¬ 
tains that Regulation II. Rule 7A pro¬ 
vides power plants with the flexibility 
which is needed during periods of low 
sulfur oil supply problems and thAt the 
disapproval of the regulation may severely 
restrict the operating criteria of such 
facilities. EPA agrees that some flexibil¬ 
ity is needed during such periods, how¬ 
ever it is up to the county to amend their 
regulation to conform with the EPA re¬ 
quirements while allowing the desired 
flexibility. If the county does not amend 
it* regulation within a reasonable time. 
EPA will propose and promulgate a sub¬ 
stitute regulation, through the public 
hearing process, which provides the nec¬ 
essary flexibility. 

Authority 

'Sections 110 and 301(a) of the Clean Air 
Act as amended (42 U.S.C 1857c-8 and 
1857g(a). respectively > ) 

Dated: July 14. 1977. 

Barbara Blum. 

Acting Administrator. 

Subpart D of Part 52 of Chapter 1, 
Title 40. of the Code of Federal Regula¬ 
tions is amended as follows: 

Subpart D—Arizona 

1 Section 52.120. paragraph (c) is 
amended by the addition of subpara- 
Braph (11) as follows: 


§52.120 Identification of plan. 


(C) • • • 

(11) Amendments to the Rules and 
Regulations of the Pima County Air Pol¬ 
lution Control District (Regulation I: 
Rule 2 (paragraph uu-yy. Definitions); 
Regulation II (Fuel Burning Equip¬ 
ment): Rule 20 (paragraphs l-4c. 
Particulate Emissions), Rule 7A (para¬ 
graphs 1-6. Sulfur Dioxide Emissions), 
Rule 7B (paragraphs 1-4. Nitrogen Oxide 
Emission); Regulation VI. Rule 1A-H, 
(Ambient Air Quality Standards): Reg¬ 
ulation VII (paragraph A-D, Standards 
of Performance for New Stationary 
Sources): and Regulation VIII (para¬ 
graphs A-C. Emission Standards for 
Hazardous Air Pollutants)) submitted 
on September 30, 1976 by the Director, 
Arizona Department of Health Services 
(the Governor's official representative). 

2. Section 52.125. paragraphs (d>. <e>, 

(f). and (g) are reserved as follows: 

§ 52.125 <>»ntro| strategy and rcgula- 
lion»; Sulfur o«id?». 

• • • • • 

<d> (Reserved! 

(e) I Reserved! 

(f) (Reserved] 

(g) (Reserved 1 

3. Section 52.125, paragraph <h> Is 
added as follows: 

§ 52.125 Control fttratrgv nnd regula¬ 
tions; Sulfur oxides. 

• • • # • 

(h) (1) The requirements of 8 51.13 of 
this chapter are not met since the plan 
does not demonstrate that the emission 
limitations applicable to existing fuel 
burning equipment producing electrical 
energy will provide for the attainment 
and maintenance of the national stand¬ 
ards in the Pima County portion of the 
Phoenix-Tucson Intrastate Air Quality 
Control Region <8 81.36 of this chapter'. 

(2> Regulation II: Rule 7A —para¬ 
graph’ 2 through 5. Emission Limita¬ 
tions Fuel Burning Equipment—Sulfur 
Dioxide, of the Rules and Regulations of 
the Pima County Air Pollution Control 
District are disapproved because they 
could allow existing faculties to use dis¬ 
persion dependent techniques along as a 
means of attaining and maintaining the 
National Amtient Air Quality Standards. 
The regulation does not assure the at¬ 
tainment and maintenance of the na¬ 
tional standards in a manner which is 
consistent with the intent of Section 110 
(a> (2) <B» of the Clean Air Act. 

|FR Doc.77-20758 Filed 7-lB-77;8 45 am] 


SUBCHAPTER C—AIR PROGRAMS 

IFRL 758-4| 

PART 52—APPROVAL AND PROMULGA¬ 
TION OF IMPLEMENTATION PLANS 

Control Strategy Revision to 
Louisiana Plan 

AGENCY: Environmental Protection 
Agency. 


ACTION: Final Rule. 

SUMMARY: This rule approves a revi¬ 
sion to the Particulate Matter Control 
Strategy portion of the Louisiana State 
Implementation Plan (SIP). This action 
is being taken to show that the date for 
attainment of the National Ambient Air 
Quality Standard for particulate matter 
will not be interfered with due to the 
compliance schedule for Kaiser Alumi¬ 
num extending beyond the attainment 
date of May 31.1975. 

EFFECTIVE DATE: August 18, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Oscar Cabra. Jr.. Air Programs 

Branch. Environmental Protection 

Agency. Region VI. Dallas. Texas 

75270. 214-749-3837. 

SUPPLEMENTARY INFORMATION: 
On January 28. 1972, the Governor of 
Louisiana submitted the State Imple¬ 
mentation Plan (SIP) for Attainment 
and maintenance of the national ambient 
air quality standards. With specific ex¬ 
ceptions. the Administrator approved the 
plan on May 31. 1972 (37 FR 10869). 

In accordance with the SIP revision re¬ 
quirement as provided by 8 51.6 of 40 
CFR Part 51. the Governor of Louisiana 
submitted a revision to the SIP on Janu¬ 
ary 2. 1973. This revision amends the 
particulate matter control strategy por¬ 
tion of the SIP by demonstrating that 
the compliance schedule established for 
Kaiser Aluminum and Chemical Com¬ 
pany Chalmette Works will not interfere 
with the attainment date of May 31.1975, 
for the achievement of the national am¬ 
bient air quality standard for particulate 
matter in Louisiana's portion of the 
Southern Louisiana-Southeast Texas Air 
Quality Control Region <AQCR) . 

The rollback analysis, using the high¬ 
est annual geometric mean from the 
AQCR. 80 a g/m % , demonstrates that a 
36 percent reduction in emission 1$ re- 
cuired in the New’ Orleans area to meet 
the primary ambient air euality stand¬ 
ard for particulate matter. Emission cat¬ 
enations provided in the State submit¬ 
tal show an expected 34 percent reduc¬ 
tion in total emissions by June. 1975. a 
38 rercont reduction by February 1976, 
and a 39 percent reduction at the time 
the source achieves final compliance, 
September 1.1976. 

These reductions in emissions have 
been reflected in measured ambient par¬ 
ticulate levels with no violation of the 
primary ambient air quality standard for 
particulate matter having been recorded 
in the New Orleans area for 1975 or 1976. 
The Administrator finds that this revi¬ 
sion should be approved without proposal 
since air quality levels clearly show that 
the primary ambient air Quality stand¬ 
ard for particulate matter has been met 
In the applicable AQCR. and the facility 
referenced in the control strategy revi¬ 
sion Is reported by the State to be in com¬ 
pliance with all particulate emission 
standards. 
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(Section 110(a) of the Clean Air Act as 
amended 42 U.S.C. 1857o-6(a).) 

Dated . July 8.1977. 

Douglas M. Costle, 

Administrator. 

Part 52 of Chapter 1, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart T—Louisiana 

1. In $ 52.970 paragraph (c) is amended 
by adding paragraph (6) as follows: 

§ 32.970 Identification of plan. 


(C) • • * 

(8> A revision concerning the control 
strategy for particulate matter for the 
Southern Louisiana-Southeast Texas 
AQCR was submitted by the Governor on 
January 2. 1973. 

|FR Doc77-20566 Filed 7-18-77:8:45 am| 


JFRL 752-2] 

PART 60—STANDARDS OF PERFORM¬ 
ANCE FOR NEW STATIONARY SOURCES 

Units and Abbreviations 

AOENCY: Environmental Protection 
Agency 

ACTION: Final rule 

SUMMARY: This action revises the Gen¬ 
eral Provisions by reorganizing the units 
and abbreviations and adding the Inter¬ 
national System of Units <8I). Until re¬ 
cently. EPA did not have a preferred sys¬ 
tem of measurement to be used in its 
regulations. Now the Agency is using SI 
units in all regulations Issued under this 
part. This necessitates that SI units be 
added to the General Provisions to pro¬ 
vide a complete listing of abbreviations 
used. 

EFFECTIVE DATE: August 18. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Don R. Goodwin. Emission Standards 
and Engineering Division, Environ¬ 
mental Protection Agency. Research 
Triangle Park, North Carolina 27711. 
telephone no. 919-541-5271. 

SUPPLEMENTARY INFORMATION: 
Background 

Section 3 of Pub. L. 94-168. the Metric 
Conversion Act of 1975. declares that 
the policy of the United States shall be 
to coordinate and plan the increasing 
use of the metric system in the United 
States. On December 10. 1976, a notice 
was published in the Federal Register 
<41 FR 54018) that set forth the Inter¬ 
pretation and modification of the Inter¬ 
national System of Units <8I) for the 
United States. EPA incorporates SI units 
in all regulations issued under 40 CFR 
Part 60 and provides common equivalents 
In parentheses where desirable. Use of 
81 units requires this revision of the ab¬ 
breviations section (f 60.3) of the Gen¬ 
eral Provisions of 40 CFR Part 60. 


Reference Documents 

An explanation of the International 
Systems of Units was presented in the 
Federal Register notice mentioned 
above (41 FR 54018). The Environmental 
Protection Agency is using the Standard 
for Metric Practice (E 380-76) published 
by the American Society for Testing and 
Materials (AB.TAf.) as its basic refer¬ 
ence. This document may be obtained by 
sending *4.00 to A.S.T.M., 1916 Race 
Street. Philadelphia, Pennsylvania 19103. 

Miscellaneous 

As this revision has no regulatory im¬ 
pact. but only defines units and abbrevi¬ 
ations used in this part, opportunity for 
public participation was Judged unnec¬ 
essary. 

(Section* HI and 301(a) of the Clean Air 
Act: sec 4(a) of Pub. L. 91-604. 84 Stat. 1683; 
sec 2 of Pub. L. 90-148. 81 8tat. 504 (42 US C. 
1857c 6. !857g(a)).) 

Norm.—The Environmental Protection 
Agency has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact Analysis 
under Executive Orders 11821 snd 11949 and 
OMB Circular A-107. 

Dated: July 8.1977. 

Douglas M. Costle, 

Administrator. 

40 CFR Part 60 is amended by revis¬ 
ing i 60 3 to read as follows: 

g 60.3 Units iiml abbreviations. 

Used In this part are abbreviations and 
symbols of units of measure. These are 
deOned as follows: 

(a) System International <SI> units 
of measure: 

A — ampere 
g—gram 
Ha—herta 
J— joule 

K —degree Kelvin 

kg —kilogram 

m—meter 

m* —cubic meter 

mg—milligram—10 ' gram 

mm —millimeter—10 4 meter 

Mg— megagram—10* gram 

mol—mole 

N—newton 

ng—nanogram—10 •* gram 
nm—nanometer—10 • meter 
Pa— pascal 
s—second 
V—volt 
W— watt 
U—ohm 

*g—microgram—10 * gram 

<b» Other units of measure: 

Btu —British thermal unit 
*C — degree Celsius (centigrade) 
cal—calorie 

efro—cubic feet per minute 
cu ft—cubic feet 
def—dry cubic feet 
dem—dry cubic meter 
dsef—dry cubic feet at standard conditions 
dsern—dry cubic meter at standard condi¬ 
tions 

eq—equivalent 
•P—degree Fahrenheit 
ft — feet 
gal—gallon 


gr—grain 

g-eq—gram equivalent 
hr — hour 
In—Inch 
k—1.000 
1—liter 

lpm—liter per minute 
lb — pound 

meq — mllltequl valent 
min—minute 
ml — milliliter 

mol. wt.—molecular weight 
ppb—parts per billion 
ppm—parts per million 
pel* — pounds per square Inch absolute 
palg—pounds per square Inch gage 
•R—degree Ranklne 
scf—cubic feet at standard conditions 
scfh—cubic feet per hour at standard condi¬ 
tions 

acm—cubic meter at standard conditions 

sec--second 

sq ft — square feet 

std — at standard conditions 

Cc) Chemical nomenclature: 

Odd—cadmium sulftde 
CO—carbon monoxide 
CO,—carbon dioxide 
HC1 — hydrochloric add 
Hg — mercury 
H,0—water 
H45—hydrogen sulfide 
ll’vSO, — sulfuric acid 
Nj—nitrogen 
NO — nitric oxide 
NO s — nitrogen dioxide 
NO« — nitrogen oxides 
0=—oxygen 
SO, — sulfur dioxide 
80,—sulfur trioxide 
SO. — sulfur oxidea 

<d> Miscellaneous: 

ASTM. — American Society for Testing and 
Materials 

(SecUona 111 and 301(a) of the Clean Air 
Act; sec. 4(a) of Pub. L. 91-804. 84 Stat, 1683; 
sec. 2 of Pub. L 90-148. 81 8taU 504 ( 42 US C. 
1857c-6. I857g(a)).) 

(FR Doc.77-20557 Filed 7-18-77.8:46 am| 

Title 49—Transportation 

CHAPTER X—INTERSTATE COMMERCE 
COMMISSION 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

| Arndt No. i to Revised Service Order 
No. 1182] 

PART 1033—CAR SERVICE 
Substitution of Stock Cars for Boxcars 
AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency order (Amend¬ 
ment No. 1 to Revised Service Order 
No. 1182). 

SUMMARY: Revised Service Order No 
1182 authorizes the Burlington Northern 
Inc. to substitute specially prepared 
stock cars for boxcars for shipments of 
grain originating on ita line in order 
to augment the available supply of cars 
suitable for grain traffic. Amendment 
No. 1 extends the order for an additional 
six-month period. 

DATES: Effective July 15. 1977. Expires 
January 15.1978. 
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FOK FURTHER INFORMATION CON¬ 
TACT: 

C C. Robinson. Chief, Utilization and 
Distribution Branch. Interstate Com¬ 
merce Commission, Washington, D.C. 
20423. phone 202-275-7840. 

SUPPLEMENTARY INFORMATION: 
The Order Is reprinted in full below. 

At a Session of the Interstate Com¬ 
merce Commission. Railroad Service 
Board, held in Washington. D.C., on the 
12th day of July. 1977. 

Upon further consideration of a Re¬ 
vised Sendee Order No. 1182 (42 FJt. 
3844). and good cause appearing there¬ 
for: 

It is ordered , That: 

Revised Service Order No. 1182 be, 
and it Is hereby, amended by substitut¬ 
ing the following paragraph (h) for 
paragraph (h) thereof: 

§ 1033.1 182 Substitution of Mock tars 
for boxcar*. 


<h> Expiration date . The provisions 
of this order shall expire at 11:59 pjn., 
January 15. 1978. unless otherwise modi¬ 
fied. changed or suspended by order of 
this Commission. 

Effective date: This amendment shall 
become effective at 11:59 pjn.. July 15. 

1977 

(Secs. 1. 12. 15. and 17(2). 24 8tat. 379. 383, 
384. to- amended; 49 US C. 1. 12, 16 and 
I7|2). Interprets or applies Sees. 1(10-17). 
15(4). and 17(2), 40 Slat, 101. a* amended. 
64 81*1 ail; 49 U8.C. 1(10-17), 16(4). and 
1712)) 

It i$ further ordered. That a copy of 
this amendment shall be served upon the 
Association of American Railroads Car 
Service Division, as agent of all railroads 
wh.^erlbing to the car service and car 
hire agreement under the terms of that 
agreement, and upon the American Short 
Une Railroad Association*, and that no¬ 
tice of this amendment be given to the 
general public by depositing a copy In the 
Office of the Secretary of the Commis¬ 
sion at Washington. D.C„ and by filing It 
*lth the Director. Office of the Federal 
Router. 

By the Commission, Railroad Service 
Board, members Joel E. Bums. Robert 
8 Turklngton and John R. Michael. 
Member Joel E. Bums not participating. 

H. O. Homme. Jr.. 

Acting Secretary. 

I PR Doc. 77 20892 Plied 7-16-77:8:46 ami 


*UBCHAPTE* C-^CCOUNTS, RECORDS AND 
REPORTS 

(No 36345 (Sub-No 2) j 

part 1251 — reports of freight 

FORWARDERS 

Fr «<gtit Forwarder Report of Freight Loss 
and Damage Claims 

AGENCY; Interstate Commerce Com- 


ACTION: Report and order. 

SUMMARY: This report and order Is 
being Issued to implement a requirement 
for annual reporting of freight loss and 
damage claims by freight forwarders. 
Freight forwarders will be required to file 
the annual report schedule as set out in 
the Notice of Proposed Rulemaking for 
Freight Forwarder Report of Freight 
Loss and Damage Claims (42 FR 2092. 
January 10.1977). This rule applies to all 
Class A and B freight forwarders subject 
to the Interstate Commerce Act This 
schedule contains summarized loss and 
damage data and will be made a part of 
the respective annual reports. The quar¬ 
terly reporting proposed in the same 
rulemaking for freight forwarders with 
annual gross operating revenues of $10 
million, or more, will not be adopted. 

EFECTIVE DATE: Year ended De¬ 
cember 31. 1975. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

James H. Bayne. Chief. Section of Re¬ 
ports, Bureau of Accounts. Interstate 

Commerce Commission, Washington, 

D C. 20423. Phone No. 202-275-7331. 

SUPPLEMENTARY INFORMATION: 
Background. Pursuant to section 412 of 
the Interstate Commerce Act and sec¬ 
tions 553 and 559 of the Administrative 
Procedure Act. a rulemaking proceeding 
was instituted bv the Commission on 
December 29, 197S (42 FR 2092). an¬ 
nouncing that it was considering adop¬ 
tion of a requirement for the filing of a 
quarterly rerort of freight loss and dam¬ 
age claims by freight forwarders wtth 
annual revenues of $10 million or more, 
and adoption of an annual report sched¬ 
ule of freight loss and damage claims 
by all freight forwarders. The proposed 
reporting w*as initiated to support activ¬ 
ities under Executive Order No. 11836, 
Increasing the Effectiveness of the 
Transportation Cargo Security Program 
<40 FR 4255). 

Three comments were received in re¬ 
sponse to the rulemaking notice, none 
of which strongly supported the pro¬ 
posed reporting. One expressed opposi¬ 
tion to the proposed reporting. The other 
two did not oppose the reporting but pro- 
rosed modifications in the report form 
and the reporting requirements. 

Upon consideration of the comments 
received, the Commission has decided to 
adopt the annual report schedule and 
applicable reporting requirements. Due 
to lack of support and In the interest of 
reduction of paperwork burden on car¬ 
riers. cuarterly reporting of loss and 
damage claims by freight forwarder will 
not be prescribed. 

The information reported in the an¬ 
nual schedule will enable the Commis¬ 
sion and other interested parties to 
detect freight forwarders that are ex¬ 
periencing high losses from theft claims 
or other claims problems. The respond¬ 
ents reporting burden will be minimized 
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by Inclusion of these data In the annual 
report forms of the forwarders. 

For the reasons shown above, freight 
forwarders are required to file annual re¬ 
port schedule. Summary of Freight Loss 
and Damage Claims for Freight For¬ 
warders. and the reporting rules and re¬ 
quirements thereto as modified and 
showm below, be and they are hereby 
adopted and prescribed. 

(8fction 412 of the IC Act and pursuant to 
Sections 553 and 569 of the Administrative 
Procedure Act.) 

Issued at Washington, D.C., July 1. 
1977. 

H. G. Homme. Jr., 
Acting Secretary. 

Freight forwarder Forms F-l <49 CFR 
1251.1) and F-2 <49 CFR 1251.2) are 
amended by adding the following sched¬ 
ule: 

Schedule XX —Summary of Freight Lou 
and Damage Claims 

Line: 

i. Freight revenue (account 601). $ 

2 Number of theft related claims 
paid . 

3. Number of other claims paid.. 

4. Net dollar* paid (see instruc¬ 

tions below)__ 

5. Claims expense /revenue ratio 

(line 4 divided by line 1) 
(percent)- 

Instructions to 8ihkduuc XX 

Exclude from this schedule the revenues 
and claims Incurred In connection with 
freight forwarder services and shipment* 
which have a prior or subsequent movement 
by air. Line 1 should show all freight for¬ 
warder revenue In Account 601 Une 2 should 
show the number of claims paid during the 
year for robbery, theft and pilferage, and 
other shortage as defined below: 

Robbery—Pallure to deliver all cr part of 
a shipment as the result of stealing, includ¬ 
ing hijacking, with the use of force or threat 
of force against a person or persons. (Note — 
Claim* for physical damage to freight In the 
same or other shipments resulting from rob¬ 
bery should be reported under Robbery ) 
Theft and Pilferage— Failure to deliver ail 
or part of a shipment as the result of known 
stealing, or under circumstances Indicating 
the probable cause was stealing, without use 
of force or threat of force against a person or 
persons, when It U known the freight was In 
the carrier’s custody < Ncnra - Claims for 
physical damage to freight in the same or 
other shipments resulting directly from theft 
or pilferage rhould be reported under Theft 
and Pilferage). 

Other Shortage —Failure to deliver all or 
part of a shipment for unknown reasons 
(Nora—Include* the unexplained disap¬ 
pearance of all or part of a shloment for 
reasons other than robbery or theft and pil¬ 
ferage. as defined above). 

Line 3 should show the number of all other 
claim* paid 111 futl or In part during the year 
not reported on line 2 
Line 4 should Include the net dollar 
amount of clatma paid during the year. This 
includes claims paid in full or paid In part, 
leas amounts recovered from underlying car¬ 
riers. salvage, insurance, and claim refund 
cenrellatlons. 

Line 6 should show the ratio In percent¬ 
age form (two decimal places). 

|FR Doc 77-20759 Piled 7-18-77;8:46 am) 
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proposed rules 


Th»» section of the FEDERAL REGISTER contain! notices to the public of the proposed issuance of rules end regulations. The purpose of 
these notices Is to give Interested persons an opportunity to participate In the rule making prior to the adoption of the final rules. 


NATIONAL CREDIT UNION 
ADMINISTRATION 

[ 12 CFR Part 701 ] 

ORGANIZATION AND OPERATIONS OF 
FEDERAL CREDIT UNIONS 

Share Accounts and Share Certificate 
Accounts; Withdrawal of Proposed Rule- 
making; Share Certificates 

AOENCY; National Credit Unit Admin¬ 
istration. 

ACTION: Proposed Rule and With¬ 
drawal of Proposed Rule. 

SUMMARY: The purpose of this pro¬ 
posed rule Is to Implement the provisions 
of the April 19. 1977, amendments to 
the Federal Credit Union Act ‘Pub. L. 
95-22. 91 Slat. 49> which authorize Fed¬ 
eral credit unions to establish share ac¬ 
counts with varying dividend rates and 
share certificate accounts with varying 
rates and maturities. 

DATES: Comments must be received on 
or before September 19, 1977. 

ADDRESS: National Credit Union Ad¬ 
ministration. 2025 M St.. NW.. Washing¬ 
ton. D C. 20456. 

FOR FURTHER INFORMATION CON¬ 
TACT 

J. Leonard Sickles, Deputy General 
Counsel. Telephone: 202-254-9810. 

SUPPLEMENTARY INFORMATION: 
Background 

On December 17.1976, the Administra¬ 
tor of the National Credit Union Admin¬ 
istration published <41 FR 55199) a pro¬ 
posed rule Implementing the authority 
of Ftdera^ credit unions to issue share 
certificates Subsequently, on April 19. 
1977. Congress enacted Pub. 1 *. 95-22 <91 
Stat 49), which, in Title HI. amended 
various provisions of the Federal Credit 
Union Act (12 U.S.C. 1751. et seq.). 
Among the amendments were changes to 
Sections 107 and 117 of the Act (12 
U.S.C. 1757 and 1763> which authorize 
Federal credit unions to issue share ac¬ 
counts at varying dividend rates and 
Mmre certificate accounts at varying div¬ 
idend rates and maturities. Therefore, in 
light of the recent amendments to the 
Federal Credit Union Act. the Admin¬ 
istration has decided to withdraw the 
oreviou&ly proposed rule on share cer¬ 
tificates, and to now issue a proposed rule 
on «<hare accounts and share certificate 
accounts. 

In addition, upon finalization of this 
proposed rule, the Administration shall 
issue a Standard Bylaw Amendment au¬ 
thorizing the payment of 7^4 percent on 
share certificate accounts 


Analysis or the Proposed Rule 

The purpose of the proposed rule Is 
to define, and to place certain limita¬ 
tions on. those conditions upon which a 
Federal credit union may decide to pay 
dividends at different rates on different 
types of classes of accounts. The board 
of directors of each Federal credit un¬ 
ion. after examining the credit union's 
financial situation and the needs of its 
members, should decide whether, in ad¬ 
dition to regular share accounts, any or 
all of the types of accounts based upon 
these conditions should be offered. 

Section 107(6) of the Federal Credit 
Union Act. as amended (12 U.S.C. 1756 
(6D authorizes two types of Federal 
credit union accounts, shares (which 
may be issued at varying dividend rates) 
and share certificates (with varying 
rates and maturities). The proposed 
rule, at f 701.35<a> cl) and <2>. sets 
forth these basic categories and recog¬ 
nizes that the distinguishing feature of 
share certificate accounts is the maturity 
requirement. Section 701.35(a) <1) then 
further defines share accounts by setting 
forth the basic conditions which may be 
varied for different classes of share ac¬ 
counts to earn dividends at different 
rates. Subparagraph (l) (A), the "Regu¬ 
lar Share Account.'* is the traditional 
type of share account that Federal credit 
unions have been authorized to issue 
since the enactment of the Federal 
Credit Union Act It should be noted 
that for the purpose of this proposed rule 
end thui for the purpose of determining 
dividend ratqs. anv transaction account 
that may be authorized by law or regula¬ 
tion sh?ll be treated as a regular share 
account. Subparagraph (1) (ii), the "No¬ 
tice Accovnt." establishes a requirement 
of a written notice of intent to withdraw 
funds as a basic condition upon which 
a Federal credit union may pay divi¬ 
dends at a rate different than that paid 
on other accounts. This notice require¬ 
ment is the standard practice of this type 
of account and. like ail other types of 
accounts, is still subject to the addi¬ 
tional 60-day maximum notice require¬ 
ment that the board of directors may 
authorize under Article IH. Section 5(a) 
of the Bylaws. Subparagraph (1) <il). the 
"Mirimum Balance Account.” defines a 
type of account which will receive divi¬ 
dends, on the entire balance held in the 
account, at a different rate if a certain 
minimum is maintained. Subparagraph 
(l)(iv). the "Split-rate Account.” de¬ 
fines an account which receives divi¬ 
dends at different rates on different por¬ 
tions of the balance of the account For 
examole. an account of this type could 
earn dividends at 5 percent on the bal¬ 
ance between 0 and $500. and then earn 


5 Vi percent on the balance between $500 
and $1,000. and then 6 Vs percent on the 
balance above $1,000. This ts in contrast 
to the "Minimum Balance Account" 
which would earn one rate on the entire 
balance as long as at least the minimum 
requirements is maintained in the ac¬ 
count for an entire dividend period. It 
should be noted that these definitions 
can be combined, so that a Federal credit 
union could establish a class of accounts 
with both a minimum balance and notice 
requirement, but In that case, the limi¬ 
tations applicable to each basic condi¬ 
tion would apply to this account. Para¬ 
graph (2) defines "Share Certificate 
Account.” It should be noted that the 
definition, in keeping with Compressional 
Intent ("H R. Rep No. 95-23.” Commit¬ 
tee on Banking. Finance and Urban Af¬ 
fairs. House of Representatives. 95th 
Cong.. 1st Sess.. p. 12 (1977)). does not 
reauire the issuance of a certificate. 

Paragraph <b> (1) sets forth the basic 
authority of the Federal credit union s 
board of directors to establish share ac¬ 
counts and share certificate accounts, to 
imoose additional terms and conditions 
not inconsistent with the requirements 
of this rule, and to Impose penalties. 
Subparagraph (b)(1) (ii>. however, spe¬ 
cifically prohibits the board from, for 
examnle. requiring that a member main¬ 
tain $500 in a regular share account in 
order to open a share certificate account 
This type of practice would circumvent 
the limitations set forth in this regula¬ 
tion which are designed to make these 
accounts accessible to the average credit 
union member. Therefore, this type of 
reouirement is specifically prohibited. In 
addition, paragraph <b><2) ts designed 
to prevent credit union ‘'insiders" from 
receiving preferential rates on their ac¬ 
counts by virtue of their position In the 
credit union. This provision ts intended 
to cover not only the more blatant prac¬ 
tices for example, where there are r 
limited number of certificate accounts 
offered and only "Insiders” with advance 
notice are able to obtain these accounts, 
but also any practice which effectively 
denies credit union members from be¬ 
coming holders of these accounts to the 
benefit of credit union "insiders." 

Subsection (c> sets forth certain lim¬ 
it at ions on Federal credit union share 
accounts and share certificate accounts 
and is intended to mike these account* 
accessible to the average credit union 
member. The terms and conditions tha. 
the board mav adopt should not be util¬ 
ized to circumvent the reason for regu¬ 
lating a minimum balance reauiremrri 
For those accounts which meet the defi¬ 
nition of a notice account, subparagraph 
ft) 41k requires a minimum of 90 days 
written notice of intent to withdraw 
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8incc. in theory, a credit union member 
could, at the time he or she places funds 
In this type of account, also give the 
credit union the written notice as re¬ 
quired and then withdraw the funds 90 
days later, there is a provision whereby 
the board of directors could waive the 
notice requirement for funds that have 
been in the account for at least the re¬ 
quired period (in this example. 90 days). 
This waiver, of course, would have to 
apply to all such accounts. Subparagraph 
(1X11) states that, if a Federal credit 
union establishes accounts that meet the 
definition of a minimum balance ac¬ 
count. it must offer these accounts with 
minimum balance requirements starting 
at $500 or less. Subparagraph (lHiii) 
Indicates that the split-rate type of ac¬ 
count can have one or more levels at 
which the dividend rate changes, but also 
requires that the lowest minimum level 
must be $500 or less. 


Pnragraph (c)(2) contains specific 
limitations on share certificate accounts. 
The dividends on these accounts may be 
varied in accordance with the length of 
the qualifying period and the minimum 
amount requirements. Again, in order to 
make such accounts accessible to the av¬ 
erage credit union member, subpara¬ 
graph (2Mill) provides that these ac¬ 
counts shall start at minimum amount 
requirements of $500 or less. The quali¬ 
fying period, the time from issuance to 
maturity, is limited by subparagraph (2) 
<N) to a period from 90 days (or 30 days 
for public unit accounts) to 5 vears. but 
may be renewed automatically, under 
subparagraph (2)(tv), for the same 
period provided that the holder receives 
at least 10 days notice prior to the end of 
the qualifying period. Subparagraph (2) 
( 2 } ,n dic*tes that both principal and 
dividends may be withdrawn from share 
certificate accounts. If the amount of 
principal withdrawn reduces the balance 
below the minimum amount require¬ 
ment. then the account no longer exists 
tnd the withdrawal must be treated as a 
withdrawal of all the funds. As a result, 
the penalty must be imposed to the en¬ 
ure amount of the account. However, if 
the amount remaining exceeds the mini¬ 
mum balance requirement then the ac¬ 
count is> considered to continue and only 
the amount withdrawn Is used to deter¬ 
mine the penalty. No penalty is asseesed 
on the withdrawal of dividends previ¬ 
ously paid on share certificate accounts. 

Paragraph <d>(2> provides the board 
of directors with the option to Impose 
Penalties on share accounts (other than 
r *£uiar share accounts) for violations 
?; balance or notice requirement. 
« the board of directors establishes 
penalties, then these penalties must be 
ithln the range set forth in paragraph 
•^ 2 \^ hlch 15 defined so that those 
•wcount holders who fail to comply with 
requirements will, at least, fare no 
than regular share holders in the 
Payment of dividends. Penalties on share 
truncate account withdrawals, how- 
er - are mandatory and require a reduc¬ 
tion of dividends to the regular share 
a count rate on the amount withdrawn 


and then the forfeiture of up to 90 days* 
dividends on the amount withdrawn. 
Subsection (e) contains contains excep¬ 
tions to the penalty provisions, and ap¬ 
plies to both the mandatory penalties 
for share certificate accounts and the 
optional penalties which may be es¬ 
tablished for share accounts. 

Subsection <f> Implements the legisla¬ 
tive intent behind the recent amendment 
to Section 117 of the Federal Credit 
Union Act <12 U.S.C. 1763). “This 
amendment would provide NCUA with 
the authority to draft regulations which 
would permit Federal credit unions to 
specify in advance a dividend rate should 
NCUA determine such a practice w r ould 
not be Inimical to Federal credit unions." 
"H R. Rep. No. 95-23". supra, p. 17. The 
Administration believes that, under the 
proposed rule, this practice would not be 
harmful to Federal credit unions. First, 
as paragraph (f)(1) indicates, this prac¬ 
tice would not constitute a guarantee of 
the stated dividend rate. Thus, the basic 
nature of Federal credit union shares 
would not be changed since the rate of 
return paid on these accounts would, as 
always, be dependent upon the earnings 
and expenses of the credit union. Second, 
as paragraph (f)(3> and subsection (g> 
provide, the specified rate could not ex¬ 
ceed the regular share account dividend 
rate by more than 2V6 percent. This 
would prevent an inequitable lowering 
of the rate paid to regular share ac¬ 
count holders, who the Administration 
believes will still be the majority of credit 
union members, in order to meet the 
rate specified on other types of accounts. 
For example, a Federal credit union 
specifies 7^ percent on share certificate 
accounts, but at the close of the dividend 
period determines that it would have to 
lower the regular share account rate 
from 5 percent to 4 percent in order to 
meet the specified 7Va percent certificate 
rate. The proposed rule would prohibit 
this because the dilTerence between the 
rates would exceed percent Instead, 
the board would have to either pay the 
share certificate accounts at a maximum 
6*^ percent rate, or pay both classes of 
accounts at a reduced rate, or decide to 
declare no dividends for that period, or 
take other appropriate action. It is ex¬ 
pected by the Administration that, if 
this proposed rule is adopted. Federal 
credit unions will proceed with caution in 
exercising this power and will specify 
dividend rates on a conservative basis 
so as to prevent or to avoid the necessity 
of paying dividends at a rate less than 
rpecified In this way. and under these 
restrictions, the Administration believes 
that the practie of specifying dividends 
in advance w'lll not be harmful to Fed¬ 
eral credit unions. 

Subsection (h> is intended to reflect 
a change in Section 117 of the Federal 
Credit Union Act (12 U.S-C. I 1763>. 
That Section previously stated that div¬ 
idends are to be paid on aU paid up 
shares, that is, on the $5 value of each 
share. This language was dropped from 
the Act by Pub. L. 95-22. As a result, 
subsection (h> authorizes a Federal 


credit union to pay dividends either on 
the par value of shares or on the actual 
value of funds held in the account. Sub¬ 
section (i) indicates that, while a Fed¬ 
eral credit union may issue different 
types of accounts, the length of the div¬ 
idend period and the dividend declara¬ 
tion date for all these accounts shall be 
the same. 

Subsection (J) sets forth requirements 
for advertisements, announcements, or 
solicitations of share accounts and share 
certificate accounts. This provision is in¬ 
tended to alert prospective credit union 
account holders of the basic conditions 
which must be met for an account to 
earn a specified rate, of the fact that 
dividends are not guaranteed, of Use 
basis upon which dividends are calcu¬ 
lated. and of any penalUes which may 
be imposed. In addition, this provision 
permits Federal credit unions to adver¬ 
tise a percentage yield based on com¬ 
pounding specified dividends, but re¬ 
quires that the annual rate of dividends 
without compounding also be stated. A 
more complete description of the ac¬ 
count is required to be given to the ac¬ 
count holder, under subsection <k) 9 at 
the time the account is opened. This 
written disclosure statement mast In¬ 
clude all the terms and condiUons which 
must be met for the account to earn 
dividends at the rate paid on that class 
or type of account, the basis upon which 
dividends are calculated, the limitation 
on dividends and the fact that the spe¬ 
cified rate is not guaranteed, a complete 
description of the penalUes which may 
be imposed the manner in which funds 
may be withdrawn without a penalty, 
any automatic renewal provisions, the 
disposition of share certificate account 
funds If not renewed at maturity, and 
the possibility that membership might be 
terminated if the member maintains no 
other account when the share certificate 
account matures. While a credit union 
need not give a copy of the disclosure 
statement to the holder of an existing 
account when it Is renewed, the holder 
must be sent a copy of any change in 
any provision which would afTect that 
account. In addition, the credit union 
must display a list of the available types 
of accounts and keep copies of standard 
disclosure statements available. 

C. Austin Montgomery, 
Administrator. 

July 14. 1977. 

Title 12 Part 701 is proposed to be 
amended by revising $ 701.35 to read as 
follows: 

§ 701.35 Share AccounU and Share Cer¬ 
tificate Accounts. 

(a) Definitions. As used in this sec¬ 
tion; (1) Share Account means: 

(i> Regular Share Account—an ac¬ 
count which docs not require the holder 
to maintain a minimum balance greater 
than the par value of a share or to give 
notice of intent to withdraw, except as 
may be imposed in accordance with Ar¬ 
ticle III, Section 5(a) of the Federal 
Credit Union Bylaws; 
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<il) Notice Account—an account 
which, in addition to any notice which 
may be Imposed pursuant to Article in. 
Section 5<a> of the Federal Cicdit Union 
Bylaws, requires the holder to give writ¬ 
ten notice of the intent to withdraw; 

(ill) Minimum Balance Account—an 
account which requires the holder to 
maintain a specified balance In the ac¬ 
count for at least an entire dividend pe¬ 
riod; and 

(iv) Split-rate Account—an account 
which earns dividends at a different rate 
on the portion of the balance above a 
certain minimum requirement; 

(2) Share Certificate Account means 
an account that will earn dividends at 
a particular rate if held to maturity, and 
on which a penalty will be assessed for 
the withdrawal of all or any portion of 
the prlncioal amount prior to maturity. 

(b> Issuance of share accounts and 
share certificate accounts. (1) The board 
of directors, by resolution, may estab¬ 
lish: 

(1) Share accounts at varying dividend 
rates, and share certificate accounts at 
varying dividend rates and maturities, in 
conformance with this section; and 

(ill Additional terms and conditions 
concerning the issuance and mainten¬ 
ance of share accounts and share certifi¬ 
cate accounts not inconsistent with the 
requirements of this section, provided 
that there shall be no minimum balance 
required to be maintained in an account 
in order to Qualify for any other type of 
account: and 

(iii) Penalties, in addition to those 
required by this section, to be imposed 
for failure to comolv with any minimum 
balance, notice or time requirement, or 
any additional terms and conditions. 

(2) Share accounts and share certifi¬ 
cate accounts shall be made available to 
all members No officer, director, member 
of the credit or supervisory committees, 
employee, or other official appointed or 
elected, shall be the holder of a share 
account or a share certificate account 
that receives a dividend rate higher than 
that raid on a regular share account un¬ 
less the members of the credit union are 
given an equal opportunity to become 
holders of those types of accounts. 

(3) Sharer accounts and share certifi¬ 
cate accounts shall be subject to any 
notice which may be imposed pursuant to 
Article III. Section 5<a) of the Bylaws. 

(c> Limitations on share accounts and 
share certificate accounts. In addition to 
the general provisions of this section, the 
terms and conditions established by the 
board of directors concerning the issu¬ 
ance and maintenance of share accounts 
shall take into account the requirements 
set forth below. Where a minimum bal¬ 
ance is required bv this section, the board 
shall not establish terms and conditions 
which would effectively negate or cir¬ 
cumvent the purpose of the minimum 
balance requirements. 

(I) Share Accounts— 

<i) Notice accounts shall require a 
minimum of 00 days written notice of 
intent to withdraw except, however, the 
board of directors may provide that the 


written notice requirement for all such 
accounts may be waived at the end of 
a dividend period, but only if the funds 
withdrawn pursuant to this waiver have 
remained in the account for at least the 
required notice period. 

<li) Minimum balance accounts may 
be established if the lowest minimum bal¬ 
ance accounts offered are $500 or less. 
Such ac ounts must be maintained at or 
above the minimum balance established 
for an entire dividend period. 

(iii) 8plit-rate accounts shall have one 
or more minimum balance requirements. 
The lowest mtnlmum balance that must 
be maintained to earn a particular rate 
shall be $500 or less. 

(2) 8hare Certificate Accounts— 

(1) In determining the dividend rate 
to be paid, different qualifying periods 
and minimum amount requirements 
shall be taken Into account. 

<ii) Qualifying periods shall not be less 
than 90 days nor more than 5 years, 
except, however, public unit accounts 
may be issued with qualifying periods of 
not less than 30 days nor more than 5 
years. 

(Iii) The lowest minimum amount 
requirement shall be $500 or less. 

(iv) Upon maturity share certificate 
accounts may be automatically renewed 
for the same qualifying period. Notice of 
such renewal or expiration of the qualify¬ 
ing period shall be provided at least 10 
days prior to the expiration of the quali¬ 
fying period. 

(v) (A) In case of early withdrawal of 
a portion of the funds which reduces the 
balance below the minimum amount 
requirement, the account shall be can¬ 
celled and a penalty pursuant to para¬ 
graph (d> of this section shall be imposed 
upon the entire amount evidenced by the 
share certificate account. If the minimum 
amount requirement continues to be met. 
a penalty pursuant to paragraph id) of 
this section shall be imposed upon the 
amount withdrawn (and not upon the 
remaining balance) and either 

(f) An appropriate notation may be 
made on the account indicating the 
amount and date of the withdrawal and 
the remaining balance, or 

(2) The account may be cancelled and 
a new account Issued for the remaining 
balance. 

01) A share certificate account holder 
may withdraw any and all dividends 
previously paid on the share certificate 
account without incurring a penalty. In 
the case of an early withdrawal of the 
principal amount of funds, if any 
dividends had previously been with¬ 
drawn, a deduction shall be made from 
the principal amount withdrawn to 
adjust for the applicable penalty. 

(d) Penalty provisions. (1) Penalties 
imposed shall be on the actual dividends 
earned, and shall not be imposed on the 
principal amount held In a share account 
or share certificate account. In assessing 
any applicable penalty, however, the 
amount of the penalty mav be deducted 
from the principal amount if the divi¬ 
dends upon which the penalty is assessed 
have been previously withdrawn. 


(2) Share Accounts—The board of 
directors may establish a penalty to be 
imposed for failure of the holder to 
comply with any balance or notice re¬ 
quirement of a share account other than 
a regular share account. The penalty 
shall require that the dividend rate paid 
on the remaining balance in the share 
account be reduced to at least the rate 
paid on regular share accounts for the 
same period. No penalty shall be imposed 
upon the principal amount held in the 
shore account. 

(3) Share Certificate Accounts—The 
board of directors shall establish a 
penalty to be imposed on the withdrawal 
of funds from a share certificate account 
before maturity: 

(i) The holder shall receive dividends 
at a rate not in excess of the rate paid 
on regular share accounts from the date 
of issuance on the amount withdrawn: 
and 

(U) The holder shall also forfeit an 
amount at least equal to the lesser of: 

(q> All dividends for 90 days on the 
amount withdrawn, or 

(b) All dividends on the amount with¬ 
drawn since the date of issuance. 

(e) Exceptions to the penalty provi¬ 
sions. The penalty provisions of para¬ 
graph (d) of this section shall not be ap¬ 
plied if: 

(1) The withdrawal is made subse¬ 
quent to the death of any owner of the 
share account or share certificate ac¬ 
count or is made pursuant to Article in, 
8ection 5<e) of the Federal Credit Un¬ 
ion Bylaws; or 

(2) The share account or share cer¬ 
tificate account is part of a pension plan 
which qualifies or qualified for specific 
tax treatment under Section 401 id* or 
408 of the Internal Revenue Code and 
withdrawal is made to effect distribution 
of the funds evidenced by such account 
following the participant’s death or dis¬ 
ability or upon attaining not less than 
59 Vs years of age: or 

* (3) Such withdrawal is made as a re¬ 

sult of the voluntary or involuntary 
liquidation of the Federal credit union 
issuing the account. 

(f) Rate specified in advance. tl> 
The board of directors may specify, but 
not guarantee, the dividend rate ex¬ 
pected to be paid on share accounts and 
share certificate accounts. 

(2) The dividend rate specified shall: 

(1) For regular share accounts, be ex¬ 
pressed as a single dividend rate: and 

(ii) For the remaining types of share 
accounts and share certificate accounts, 
be expressed as: 

(c» A percentage, or part thereof, 
above or below the dividend rate de¬ 
clared for regular share account*, or 

<b> A single dividend rate. 

<3> The dividend rate specified shall 
not be in excess of 2\? percent of the 
rate specified for regular share accounts 
or, if a dividend rate Is not specified for 
regular share accounts, then the amount 
scecified shall not exceed 2 x h percent of 
the dividend rate paid on the regular 
share accounts at the close of the las* 
dividend period. 
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<g) Maximum dividend rate . A Fed¬ 
eral credit union shall no pay dividends 
at a rate which would exceed the lesser 
of the maximum rate set forth in the By¬ 
laws or 2Mi percent above the dividend 
rate paid on regular share accounts. 

(hi Dividends calculated on par value 
or dollar amount . A Federal credit union 
may calculate dividends to be paid on 
share accounts and share certificate 
accounts either upon the par value of 
shares or upon the actual value held in 
the share accounts and share certificate 
accounts. 

(i) Dividend periods. The board of 
directors shall not vary dividend periods 
for share accounts and share certificate 

accounts. 

<J> Advertising. In addition to the 
advertising requirements established in 
Part 740 of the rules and regulations < 12 
CFR Part 740) and elsewhere in this 
section, the following rules shall apply 
to every advertisement, announcement, 
or solicitation relating to share accounts 
and share certificate accounts. 

(1 > Where a dividend rate is specified 
or stated: 

<i> Anv terms and conditions concern¬ 
ing required minimum balance, notice, 
or time period necessary to earn the 
dividend at the rate shall be stated; 

<ii) A clear and conspicuous notice 
rhail be included indicating that the 
specified cr stated rate is not guaranteed 
and shall not exceed the lesser of the 
maximum rate set forth in the Bylaws or 
2*2 percent above the dividend rate paid 
on regular share accounts; 

<iii> The basis ucon which dividends 
are calculated, either on par value or 
actual value, shall be stated. 

<2> Where a penalty will be Imposed 
for failure to comply with any term or 
condition, a clear and conspicuous notice 
shall be included. Such notice mav state 
“A substantial penaltv is required for 
failure to comply with these requlre- 
ments, M 

<3 > Where a percentage yield achieved 
by compounding dividends during one 
year Is stated, the annual rate of divi¬ 
dends without the effect of compounding 
shall be stated with equal prominence, 
together with a reference to the basis of 
ccmpcundln* and the basis for calculat¬ 
ing dividends (either on par value or 
actual value). The percentage yield based 
on the effect of grace periods shall not 
be stated. 

<k> Disclosures. (1) At the time that 
• Federal credit union opens any share 
account or issues a share certificate ac¬ 
count the holder of the account shall be 
provided with a written statement setting 
forth the following, to the extent 
applicable: 

Any minimum balance, notice re- 
Qulrement, or time requirement which 
^ust be met for the share account or 
&hare certificate account to earn di- 
videns at a particular rate, and any ad- 
aitional terms and conditions: 

<11) The basis of compounding, the 
upon which dividends will be paid 
cither the par value of shares qr the 
actual value) and the effect of with¬ 


drawal prior to the dose of a dividend 
period; 

(hi) The fact that any dividend rate 
specified in advance is not guaranteed 
and that the dividend rate paid shall not 
exceed the lesser of the maximum rate 
established in the Bylaws or 2Vii percent 
above the dividend rate paid on regular 
share accounts; 

(iv) Any penalty imposed for the fail¬ 
ure to comply with any balance, notice, 
or time requirement, or any additional 
terms and conditions; 

<vi> The terms and conditions upon 
which the funds in the share account or 
share certificate account may be with¬ 
drawn without penalty; 

(vil) Any provisions relating to auto¬ 
matic renewal of share certificate ac¬ 
counts; 

(vili) The disposition of a share cer¬ 
tificate account if it is not renewed; and 
(lx) The fact that membership in the 
Federal credit union will terminate upon 
maturity of a share certificate which is 
not renewed if the holder does not have, 
or establish, a share account or share 
certificate account in addition to the 
share certificate which is maturing. 

(2) A Federal credit union need not 
provide a written disclosure statement 
in connection with the renewal of an 
existing account. Notice must be sent to 
affected account holders of any change 
in any provision required to be disclosed. 

(31 A copy of a standard disclosure 
statement for each class or type of ac¬ 
count offered by a Federal credit union 
shall be provided upon request. If ac¬ 
counts other than regular share accounts 
are offered, a listing of the accounts 
available shall be prominently displayed 
in the Federal credit union's offices and 
shall Indicate that a copy of a standard 
disclosure statement for each class or 
type of account is available upon request. 

(Sec 120. 73 Stat. 635 (12 U.SC. 1766); Sec. 
209.84 SUt. 1104 (12 USC. 1789).) 

|FR Doc.77-20679 Filed 7-18-77:8:46 ami 

FEDERAL POWER COMMISSION 

[ 18 CFR Part 157] 

(Docket No. RM77-23| 

APPLICATIONS FOR CERTIFICATES OF 
PUBLIC CONVENIENCE AND NECES* 
SITY AND FOR ORDERS PERMITTING 
AND APPROVING ABANDONMENT 

AGENC Y: Federal Powder Commission. 
ACTION: Proposed Rule. 

SUMMARY: Bv this rulemaking the 
Commission proposes to permit the ex¬ 
emption from certificate regulation of 
certain sales of natural gas flared prior 
to coal mining operations. The purpose 
of the proposed amendment is to en¬ 
courage the short term sales to interstate 
pipelines of the natural gas produced, 
and presently flared, as a by-product of 
coal mining operations. 

DATES: Comments must be received on 
or before: September 7.1977. 

ADDRESSES: Send comments to: Fed¬ 
eral Power Commission. 825 North Capi¬ 


37005 

tol Street. NE. Washington. D C. 20426. 
Comments will be available for public 
inspection at the Office of Public Infor¬ 
mation. Room 1C00 at the same address 
during regular business hours. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mark O. Magnuson, Office of the Oen- 

eral Counsel. 202-275-4210. 

Notice of Proposed Rulemaking 
July 7. 1977. 

Pursuant to 5 U.S.C. 553. Sections 7. 
14, 15. and 16 of the Natural Gas Act 
<52 Stat. 825. 823. 829, 83C: 15 UJ3.C. 
717f. 717m. 717n, 717o). the Commission 
gives notice that it proposes to amend: 

Regulations under the Natural Gas 
Act. Subchapter E. Chapter I. Title 18. 
CFR. 

The Commission proposes to amend 
its Regulations to provide for the ex¬ 
emption from certificate regulation of 
sales of natural gas produced by the 
flaring of methane from coal seams. In 
accordance with various state regula¬ 
tions prior to resumption of coal mining 
operations. We believe that this pro¬ 
posal would encourage those persons en¬ 
gaged in coal mining activities to make 
such short-term sales of the natural gas 
produced, and presently flared as a by¬ 
product of their operations, to interstate 
pipelines. The wasteful flaring of the 
methane, which is the current safety 
practice In the coal mining industry, is 
very substantial in some deep-mining 
operations, and has. and will, result in 
the loss of substantial quantities of 
methane. 

Of course, once the coal bearing seam 
is vented, in accordance with the ap¬ 
plicable state regulations, the present 
practice of flaring ceases and the coal 
mining commences. The coal operators 
have evidenced no desire whatever to 
become Jurisdictional natural gas com¬ 
panies. even for a short period of time, 
and this proposal is to cease flaring the 
methane, and perhaps encourage them 
to sell such natural gas to Jurisdictional 
pipeline companies. 1 

Any interested person may submit to 
the Federal Power Commission. 825 
North Capitol Street, N.E., Washington, 
D.C 20426, to be received no later than 
September 7. 1977. data, views, com¬ 
ments or suggestions in writing con¬ 
cerning all or part of the amendments 
proposed herein. Written submittals will 
be placed in the Commission's public 
flies and will be available for public in¬ 
spection at the Commission’s Office of 
Public Information, Room 1000. 825 
North Capitol Street, N.E,, Washington, 
D.C. 20426, during regular business 
hours. The Commission will consider all 
such written submittals before acting on 
the matters herein proposed. An original 
and 14 conformed copies should be filed 
with the Secretary of the Commission. 
Submittals to the Commission should in- 


*We do not Intend to regulate the rate* 
at which the coal operators may sell this 
natural gas 
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dicate the name, title, mailing address 
and telephone number of the person to 
whom communications concerning the 
proposal should be addressed, and 
whether the person filing them requests 
a conference with the Staff of the Fed¬ 
eral Power Commission to discuss the 
proposed revisions. The Staff, in its 
discretion, may grant or deny written 
requests for conference prior or subse¬ 
quent to the filing of formal submittals. 

The proposed amendment to the Com¬ 
mission's Regulations under the Natural 
Gas Act would be issued under the au¬ 
thority granted the Federal Power Com¬ 
mission by the Natural Gas Act. particu¬ 
larly Sections 7(c) and 16 (52 Stat. 825. 
830; 15 USC 717f<c) and 717o>. 

(A) The following is a proposed 
amendment to Part 157—Applications 
for Certificates of Public Convenience 
and Necessity and for Orders Permitting 
and Approving Abandonment Under 
Section 7 of the Natural Gas Act. of 
subchnpter E—Regulations under the 
Natural Gas Act, Chapter I. Title 18 of 
the Code of Federal Regulations: 

Add a new f 157.41 which reads as 
follows: 

§ 137.11 Exemption of *i»lr* liy coal 
mining operation*. 

Public interest does not require the is¬ 
suance of a certificate authorizing the 
sale of natural gas produced as a by¬ 
product of coal mining operations pro¬ 
vided that any jurisdictional pipeline 
company, or other person undertaking 
such a purchase, shall so advise the Com¬ 
mission immediately by telegram or let¬ 
ter stating briefly the circumstances and 
shall within ten (10) days file a state¬ 
ment in writing and under oath, together 
with four (4) conformed copies thereof, 
setting forth the purpose and character 
of the purchase, the rate being paid, the 
estimated volumes to be delivered, the 
seller of the gas. the date of initial de¬ 
livery. the location of the «ile, the facts 
warranting invocation of this section, 
and. upon completion of the sale, shall 
advise the Commission of the actual vol¬ 
umes delivered and the price paid pursu¬ 
ant to this section. 

<B) The Secretary shall cause prompt 
publication of this notice to be made In 
the Federal Register. 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc.77-30713 Plied 7-10-77:8:45 am| 


DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 
Food and Drug Administration 
[ 21 CFR Part 131 ] 

1 Docket No. 77N-0119| 

NONFAT DRY MILK, LOWFAT DRY MILK. 
DRY WHOLE MILK, AND DRY CREAM 

Proposal Based on Recommended 
International Standards 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 


SUMMARY: This proposal would estab¬ 
lish United States standards of Identity 
for dry whole milk, lowfat milk, and dry 
cream and would amend standards of 
Identity for nonfat dry milk and nonfat 
dry milk fortified with vitamins A and 
D. In response to a recommendation of 
the Codex Allmentarius Commission, this 
proposal is made to more closely con¬ 
form United States standards to inter¬ 
national standards. 

DATES: Comments by September 19. 
1977. 

ADDRESSES: Written comments to the 
Hearing Clerk (HFC-20). Food and Drug 
Administration. Rm. 4-65, 5600 Fishers 
Lane. Rockville. Md. 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Eugene T. McGarrahan. Bureau of 

Foods (HFF-415), Food and Drug Ad¬ 
ministration. Department of Health. 

Education, and Welfare. 200 C St. 8W.. 

Washington, D.C. 20204 202-245-1155. 

SUPPLEMENTARY INFORMATION: 
The Food and Drug Administration 
(FDA) Is proposing under 21 CFR Part 
131 (formerly 21 CFR Part 18 prior to 
recodiftcation published in the Federal 
Register of March 15. 1977 (42 FR 
14302)) to establish United States stand¬ 
ards of Identity for dry whole milk, iow- 
fat dry milk, and dry cream, based on the 
“Recommended International Standards 
for Dry Milk and Cream Products'* here¬ 
inafter referred to as the Codex stand¬ 
ard. The proposed new standards of iden¬ 
tity Include < 1) requirements for manda¬ 
tory ingredients in these foods. (2) pro¬ 
visions for optional safe and suitable 
carriers for vitamin A and D. stabilizers, 
emulsifiers, anticaking agents, antioxi¬ 
dants. and characterizing flavoring in¬ 
gredients. with or without coloring and 
(3) requirements for label declarations 
of all optional ingredients except car¬ 
riers for vitamins which are exempted 
by 8 101.100(a) (3X1) (21 CFR 101.100 
(a)(3)(D) (formerly 21 CFR 1.10a(a) 
(3) (1) prior to recodification published in 
the Federal Register of March 15. 1977 
(42 FR 14302) >. In addition. FDA is pro¬ 
posing to amend the standards of iden¬ 
tity for nonfat dry milk <21 CFR 131. 
and nonfat dry milk fortified with vita¬ 
mins A and D (21 CFR 131.127) to pro¬ 
vide for the use of nutritive carbohydrate 
sweeteners in the optional characterizing 
flavoring Ingredients. 

The Joint Food and Agriculture Or¬ 
ganization/World Health Organization’s 
< FAO/WHO > Committee of Government 
Experts on the Code of Principles Con¬ 
cerning Milk and Milk Products, an aux¬ 
iliary body of the Codex Alimentarius 
Commission, has submitted to the United 
States recommended international 
standards for whole milk powder, partly 
skimmed milk powder, and skimmed 
milk powder (Codex Standard No. A-5 
0971)) and recommended international 
standards for cream powder, half cream 
powder, and high-fat milk powder 
(Codex Standard No. A-10 (1971)) for 
consideration of acceptance. 

The United States, as a member nation 
of FAO/WHO. is under treaty obligation 


to consider all recommended interna¬ 
tional standards. The rules of procedure 
of the Codex Alimentarius Commit ion 
state that a standard may be accepted 
by a participating country in one of three 
ways: Full acceptance, target acceptance, 
or acceptance with specified deviations. 
A participating country which concludes 
that it cannot accept the standard in full 
is requested to Indicate the ways in which 
its requirements differ from the recom¬ 
mended international standard. Member 
nations of the FAO/WHO Codex Ailmen* 
tarius Commission are requested to no¬ 
tify the Technical Secretary. CommiUee 
on the Code of Principles Concerning 
Milk and MUk Products. Animal Produc¬ 
tion and. Health Division. FAO, Rome. 
Italy, of their decision. Should a sufficient 
number of governments accept these 
standards, the Secretariat of the Com¬ 
miUee will notify the Codex Alimentarius 
Commission and request the publication 
of these standards by the Codex Alimen¬ 
tarius Commission as worldwide stand¬ 
ards in light of the acceptance received. 

The United States currently has 
standards of identity for skimmed milk 
powder under the name “nonfat dry 
milk'' in 21 CFR 131.125 and “nonfat dry 
milk fortified with vitamins A and D" In 
21 CFR 131.127. as well as a statutory 
definition under the name “nonfat dry 
milk" in 70 Stat. 486 (21 UB.C. 3210. 
fThe former standard of identity for 
skimmed milk powder was amended In 
the Federal Register of October 10.1373 
<38 FR 27924)) on the Commissioner’s 
initiative to effect consistency in the 
name of the food with the name in the 
statutory definition. The U.S. standard 
of identity for nonfat dry milk differs 
in many respects from the recommended 
international standard for skimmed milk 
powder. Also, there are no U.S. standards 
of identity for dry whole milk, partly 
skimmed milk powder, cream powder, 
half cream powder, or high-fat milk 
powder. These factors and our obligation 
to review all the recommended interna¬ 
tional standards form the basis of this 
proposal by the Commissioner of Food 
and Drugs. He is of the opinion that it 
will promote honesty and fair dealing In 
the interest of consumers and will facil¬ 
itate international trade to adopt inso¬ 
far as practicable the Codex standards, 
Therefore, pursuant to 21 CFR 1308 
(formerly 21 CFR 10.8 prior to recodifl- 
cation published in the Federal Register 
of March 15. 1977 <42 FR 14302)) the 
Commissioner, on his own initiative, is 
proposing the establishment of standards 
of identity for lowfat dry milk (partly 
skimmed milk powder) and dry whole 
milk. He Ls also proposing establishment 
of a single standard for dry cream that 
would cover the range of milkfat concen¬ 
trations provided for by the three cream 
powders in Codex standard No. A-10 

The Codex standards Include certain 
labeling requirements that are not con¬ 
sidered a part of food standards of iden¬ 
tity under section 401 of the Federal 
Food. Drug, and Cosmetic Act (21 US C. 
341). Among these are declaration of net 
quantity of contents, name of the manu¬ 
facturer. and country of origin. Such rc- 
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quirements are authorized by other sec¬ 
tions of the Federal Food. Drug, and 
Cosmetic Act, the Fair Packaging and 
Labeling Act, and reg ulati ons promul¬ 
gated thereunder in 21 CFR Parts 1 and 
101 (some sections of 21 CFR Part 101 
were formerly contained in Part 1 prior 
to recodification published In the Federal 
Register of March 15. 1977 (42 FR 
14302) and March 22, 1977 (42 FR 
15553)) and are applicable to all prod¬ 
ucts entered into interstate commerce in 
the United States. 

The Codex standards also reference 
specific methods of sampling (FAO/ 
WHO Standard B-l “Sampling Methods 
for Milk and Milk Products,'* paragraphs 
2 and 5. (CAC/M-1973)) that were pre¬ 
pared Jointly by the International Dairy 
Federation (IDF), the International Or¬ 
ganization for Standardization (ISO), 
and the Association of Official Analyti¬ 
cal Chemists (AOAC) for the FAO WHO 
Code of Principles Concerning Milk and 
Milk Products and Associated Standards, 
and approved by the Joint FAO/WHO 
Committee of Government Experts on 
the Code of Principles. Such sampling 
methods are not specifically referenced 
in the U.S. Standards of Identity for milk 
and cream products. However, these 
FAO/WHO sampling methods have been 


published in the “Official Methods of 
Analysis of the Association of Official 
Analytical Chemists." 12th Ed.. 1975. the 
source of the referenced methods of 
analysis for milk and cream products 
contained in the U.S. standards of 
identity. 

The Codex standards for dry milk and 
cream products also permit the use of 
milk other than cow's milk provided the 
package label bears a statement clearly 
indicating the animal or animals from 
which the milk was derived, except in 
cases where the consumer would not be 
misled by the absence of such a state¬ 
ment. Providing for milk other than 
cow's milk in standardized milk products 
is of concern to the Commissioner. Al- 
thought he is not proposing a change in 
the existing U S. standards or providing 
for other than cow's milk in the new 
standards, he believes this is an oppor¬ 
tune time to invite comments on the need 
or desirability of providing for the use of 
milks other than cow's milk in dry milk 
products. 

The proposed new standards of iden¬ 
tity for lowfat dry milk, dry whole milk, 
and dry cream are based on the following 
Codex standards and other available 
information: • 


Standard No. A-6 (1971) 

Standard rot Whole Milk Powder, Partly Skimmed Milk Powder and Skimmed Milk 

Powder » 


1. SCOPE 

This standard applies exclusively to dried milk product* aa defined, having a fat concnt of 
not more than 40 percent mym. 

2. DEFINITIONS 

Milk powder la a product obtained by the removal of water only from milk, partly skimmed 
milk or skimmed milk. 


3.1 
3 11 
3.1.2 
3 13 

32 

3.2.1 

3.2.2 

3.2.3 

33 
33.1 
3 *2 


4.1 


4.2 

4.2.1 
4 2.2 

4.3 

4.3.1 

4.3 2 

4.3.3 

4.3.4 

43.5 

4.3.5 
4.3.7 


3. ESSENTIAL COMPOSITION AND QUALITY 

Whole milk powder 

Minimum mllkfat content___._ 

Maximum mllkfat content..... 

Maximum water content__ 

Partly skimmed milk powder 

Minimum mllkfat content_ 

Maximum mllkfat content__ 

Maximum WAter content__ 

Skimmed milk powder 

Maximum mllkfat content___ 

Maximum water content.... 


FACTORS 

26 percent m m. 

Less than 40 percent m/m. 

5 percent m/m. 

More than 1.6 percent m/m. 
Less than 26 percent m/m. 

6 percent m/m. 

1.5 percent m/m. 

6 percent m/m. 


4. FOOD ADO IT IVES 

lizers 

Sodium, potassium and calcium salts of: 

Hydrochloric acid_.____ 

Citric acid....... 

Carbonic acid_......._...._ 

Orthophosphorlc acid___ 

Poly phosphoric acid.. 

Emulsifiers in instant milk powders only 

Mono- and dl-glycerides___ 

Lecithin ......_...._ 

Anticaking agents in milk powders intended to be 
dispensed in vending machines 

Trlcalclum phosphate_____ ’ 

Silicates of aluminium, calcium, magnesium and 
sodium-aluminium. 

Silicon dioxide (amorphous)................_ 

Calcium carbonate_____.... 

Magnesium oxide....____ 

Magnesium carbonate__ 

Magnesium phosphate, trlbaslc____ , 


Maximum level 
6.000 mg/kg singly or in com¬ 
bination expressed aa an 
hydrous substances. 


2500 mg/kg. 
BOOOmg/kg 


20 g/kg singly or m combi¬ 
nation. 


* Code of Principles Concerning Milk and Milk Products, International Standards and 
Standard Methods of Sampling and Analysis for Milk Products. 7th Ed . FAO/WHO Docu¬ 
ment No. CAC/M 1-1973. 
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1. UKUNO 

In addition sections 1. 2. 4, and 6 of the General Standard for the Labeling of Pre¬ 
packaged Foods (Reg. No. CAC/R8 1-1960). the following specific provisions apply: 

6.1 TAc name of the food 

6.1.1 The name of the product shall be (a) “whole milk powder*' or “Dried full cream 
mllk“ or “Full cream milk powder** or “Dry whole milk** or “Milk powder*’ or “Dried milk” 
or (b) “Partly skimmed milk powder” or “Partly skimmed dried milk” or <c) “Skimmed 
milk powder** or “Nonfat dry milk” or “Dried skimmed milk”, as appropriate 

6.1.2 Where milk other than cow's milk Is used for the manufacture of the product or any 
part thereof, a word or words denoting the animal or animals from which the milk has 
been derived should be Inserted immediately before or after the designation of the product 
except that no such insertion need be made If the consumer would not be misled by It* 
omission. 

6.13 The percentage by weight of mllkfat content in partly skimmed milk powder shall 
be declared on the label. 

6.1.4 The fat content of whole milk powder, when declared, shall be expressed as a per¬ 
centage by weight of the final product. 

63 List of ingredients 

The presence of emulsifiers and of anticaking agents shall be declared on the label. The 
class titles “Emulsifier(a) ” and “Anticaking agent(s) ” may be used 

53 Net contents 

The net contents shall be declared by weight in either the metric (“Systems Interna¬ 
tional” units) or avoirdupois or both systems of measurement, as required by the country In 
which the product is sold. 

5.4 Name and address 

The name and address of the manufacturer, packer, distributor. Importer, exporter or 
vendor, shall be declared. 

5.6 Country of origin ( manufacture ) 

The oountry of manufacture of the food shall be declared except that foods add within 
the country of manufacture need not declare the country of manufacture. 

e. METHODS or SAMPLING AND ANALYSIS 

6. Sampling: according to FAO/WHO Standard B.l ’’Sampling Methods for Milk and Milk 
Products”, paragraphs 2 and 5. 

6.2 Determination of fat content: according to FAO/WHO Standard B3 “Determination 
of the Fat Content of Dried Milk”. 

Standard No. A-10 (1971) 

Standard tor Crxam Powdxs. Halt Caxam Powder and Hick Fat Milk Powder 1 

t. DEFINITION 

Cream powder, half cream powder and high fat milk powder are the milk products ob¬ 
tained by the removal of water only from cream or high fat milk and containing not less 
than 65 percent. 50 percent or 40 percent of mllkfat respectively In the product. 

2. ESSENTIAL COMPOSITION AND QUALITY FACTORS 


2.1 Cream powder 

2.1.1 Minimum mllkfat content-——- 

2.13 Maximum water content-....- 

23 Half cream powder 

22 1 Minimum mllkfat content-—--- 

233 Maximum mllkfat content-- 

233 Maximum water content.........--—... 

23 High fat milk powder 

23.1 Minimum mllkfat content-........- 

233 Maximum fat content- 

233 Maximum water content--- 


65 percent m/m, 

6 percent m/m. 

60 percent m/m. 

Less than 65 percent m/m. 
6 percent m/m. 

40 percent m/m. 

Lean than 60 percent m/m. 
6 percent m/m. 




3 1 


33 

33.1 

333 

33 

33.1 

333 

33.3 

334 
3 33 
3.3.6 
33.7 


3. FOOD ADDITIVES 

Stablizers 

Sodium, potassium and calcium salts of: 

Hydrochloric acid— -.............- 

Citric acid------ 

Carbonic acid-----—--- 

Orthophosphorlc acid--:—...... 

Folyphosphoric acid- ........ 

Emulsifiers in inrfonf powders only 

Mono- and dl-glycerides-- 

Lecithin _ 

Antiraking agents in powders intended to be dis¬ 
pensed in vending machines 

Trlcalclum phosphate---....-......- 

Silicates of aluminium, calcium, magnesium and 
sodium-al u mini um. 

Silicon dioxide (amorphous). ... 

Calcium carbonate--- 

Magnesium oxide------ 

Magnesium carbonate..—- 

Magnesium phosphate, irlbasic...... 


Maximum level 


6 g. kg singly or in combina¬ 
tion expressed as anhydrous 
substances 


2.500 mg/kg. 
5.000 mg/kg 


1.000 mg/kg singly or in com¬ 
bination 
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4. LABELING 


In addition to sections 1. 2. 4 and 0 of the Oenera) Standard for the Labeling of Pre¬ 
packaged Pood* fftef. No. CAC/RS 1-1009), the following specific provision* apply: 

4 1 The name of the food 

4 u The name of the product shall be (a) “Cream powder" or <b) “Half cream powder" 
or cream powder qualified by an appropriate alternative term in place of “half, or (c) 
-High fat milk powder'*, as appropriate. 

4 U Where milk other than cow s milk U used for the manufacture of the product or any 
port thereof, a word or words denoting the animal or animals from which the milk has 
been derived should bo Inserted Immediately before or after the desingatton of the product 
except that no such insertion need be made of the consumer would not be misled by its 

omission. 

4 13 The percentage by welgbt of the mUkfat content shall be declared on the label. 

4 2 lift of ingredient* 

The presence of emulsifiers and of anUcaklng agents shall be declared on the label. The 
class titles “Emulsifier (a) “ and “Anticaking agent<a) “ may be used. 

4 3 Set content* 

The net contents shall be declared by weight in either the metric (“Bysteme International" 
units) or avoirdupois or both systems of measurement, as required by the country in which 

the product Is sold. 

4 4 Same and addrem 

The name and address of the manufacturer, packer, distributor, importer, or vendor. 

ihall be declared. 

43 Country of origin (manufacturer) 

The country of manufacture of the food shall be declared except that foods sold within 
the country of manufacture need not declare the country of manufacture 


a. methods or sampling and analysis 

Sampling: according to FAO/WHO Standard B.l, “Sampling Methods for Milk and Milk 
Products’ . paragraphs 2 and 5. 


In some respects, the provisions of the 
exiting and the proposed U.S. stand¬ 
ards of identity and the Codex stand¬ 
ards for dry milk and dry cream prod¬ 
ucts are identical, but in certain in¬ 
stances there are significant variations. 
The following is a comparison of the 
differences on which the Commissioner 
particularly requests comments with 
supporting data. Following each item of 
comparison Is the Commissioner's pro¬ 
posed action. 


Comparison or tub Codex Standard and 
the Standards or Identity tor Dry 
NLlk Products and Proposed Coursx 

or Actions 


1 Product description. The U.S. 
standards of identity for nonfat dry 
milk <21 CFR 131.125). nonfat dry milk 
fortified with vitamins A and D <21 CFR 
131.127), and the proposed standards 
of identity for Jowfat dry milk and dry 
whole milk describe these foods as prod¬ 
ucts obtained by the removal of water 
only from the appropriate pasteurized 
tnd/or homogenized milk. The Codex 
standard for dry milk products in sec¬ 
tion 2 describes these foods similarly, 
but makes no reference to pasteurization 
or homogenization of the fluid milk. 

The Commissioner is of the opinion 
wut pasteurization and homogenization 
of the fluid milk, as indicated, are essen¬ 
tial In the manufacture of acceptable 
products and therefore is proposing that 
thts requirement be retained in the ex- 
isimg u.S. standards of identity and in¬ 
cluded in the proposed new standards. 

2. Composition —a. MUk/at content.— 
raain-aph (a) of i 131.125 and para- 
<a> of 1131.127 provide for a 
. ®, xi ”} utn of 1% percent miikfat by 
weight <m/m) in nonfat dry milk unless 
otherwise indicated on the label. If the 
Iat content is over 1& percent, it should 


be declared to the nearest one-tenth of 
1 percent within the limits of good man- 
ufactur practice. The Codex standard 
in section 3.3.1 also provides for a max¬ 
imum of l*i> percent by weight <m/m> 
of miikfat in nonfat dry milk, but does 
not provide for declaration of the milk- 
fat percentage should the level exceed 
the maximum provided in the standard. 
No change is proposed in the miikfat 
labeling requirement in the standards 
of identity for nonfat dry milk. 

The Codex standard for partly 
skimmed dried milk in sections 3.2.1 and 
3 22 states that the miikfat content of 
the food shall be more than percent 
and less than 26 percent by weight 
<m/m). In the proposed standard of 
identity for lowfat dry milk, the Commis¬ 
sioner is limiting the miikfat concentra¬ 
tion to more than 5 percent but less 
than 20 percent by weight iJy providing 
for the use of lowfat milk, which con¬ 
forms to the standard of identity in 21 
CFR 131.135. in the manufacture of the 
lowfat dry milk. He is of the opinion 
that the reconstituted lowfat dry milk 
should provide the same levels of milk- 
fat and solids not fat as provided by 
lowfat fluid milk. 

The Commissioner proposes to adopt 
in the proposed U.S. standard of identity 
for dry whole milk the minimum and 
maximum miikfat percentage require¬ 
ments for dry whole milk of not less than 
26 percent but less than 40 percent by 
weight <m/m). as provided in the Co¬ 
dex standard in sections 3.1.1 and 3.1.2. 

b. Moisture content. The Codex stand¬ 
ard provides for a maximum water con¬ 
tent of 5 percent by weight (m/m) In 
each milk powder. Since dry milk pro¬ 
duced in this country usually contains 
less than 5 percent moisture, the Com¬ 
missioner proposes to adopt the Codex 
maximum level of 5 percent by weight 
(m/m). 


c. Vitamin addition . The Codex stand¬ 
ard does not provide for the addition of 
vitamins A and D to dry whole milk, 
partly skimmed dried milk, or nonfat 
dry milk; nor does fi 131.125 provide for 
the addition of vitamins. But 1131.127 
(b) docs provide for the addition of 
vitamins A and D. each quart of the re¬ 
constituted food shall provide 460 IU. 
of vitamin D and not less than 2.000 I U. 
of vitamin A. Nonfat dry milk has been 
shown to be an appropriate vehicle for 
fortification with vitamins for correcting 
and preventing nutritional deficiencies. 
Tills practice has also been endorsed by 
nutritional authorities. Currently, nonfat 
dry milk fortified with vitamins A and D 
is widely distributed in the United States. 
In view of its acceptance by consumers, 
the Commissioner is not proposing a 
change in the vitamin requirements in 
I 131.127. 

In the proposed standards of identity 
for dry whole milk and lowfat dry milk 
(Codex partly skimmed dried milk), the 
Commissioner is providing for the addi¬ 
tion of vitamins A and D so that the 
vitamin content of the reconstituted dry 
milk would be essentially equivalent to 
the vitamin A and D content in milk and 
lowfat milk as defined in $ 131.110 and 
i 131.135. respectively. Accordingly, the 
proposed standard of identity for dry 
whole milk provides for the optional 
addition of vitamins A and D; while the 
proposed standard of Identity for lowfat 
dry milk provides for the mandatory 
addition of vitamin A and the optional 
addition of vitamin D. The Commissioner 
also proposes thnt when added to the 
foods, vitamin A and vitamin D shall be 
present in such quantity that each quart 
of the reconstituted food provides 400 
I.U. of vitamin D and not less than 2.000 
I.U. of vitamin A. 

3. Optional ingredients—tL Stabilizers, 
emulsifiers, and anticaking agents .—The 
Codex standard for milk powders desig¬ 
nates specific types of functional food 
additives, such ns stabilizing salts in sec¬ 
tion 4.1. emulsifiers for instant milk 
powders only in section 4.2. and anti- 
CAklng agents in powders prepared for 
vending machines in section 4.3, as op¬ 
tional ingredients. The standard also 
lists by name specific compounds for each 
type of food additive, which may be used 
singly or in combination, and designates 
the maximum levels of use for these com¬ 
pounds. 

Neither the provisions of III 131.125 
and 131127 nor the statutory definition 
for nonfat dry milk provides for the use 
of stabilizers, emulsifiers, or anticaking 
agents. Since the Commissioner is not 
aware of the need to provide for such 
additives in nonfat dry milk products, no 
provisions for these additives in the 
existing standards are proposed. How¬ 
ever. the proposed standards for dry 
whole milk and lowfat dry milk do pro¬ 
vide for the use of safe and suitable sta¬ 
bilizers, emulsifiers, and anUcaklng 
agents. The Commissioner is of the opin¬ 
ion that providing for such safe and suit¬ 
able opUonal Ingredients, or classes 
thereof, rather than listing specific in¬ 
gredients as provided in the Codex st&nd- 
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ard. will result In greater flexibility in 
product formulation and will permit the 
development of new and improved foods. 

b. Characterizing flavoring ingredients. 
The Codex standard does not provide for 
charcaterteing flavoring ingredients in 
dry milk products. 

The UJ5. standards of identity for non¬ 
fat dry milk and nonfat dry milk forti¬ 
fied with vitamins A and D were amended 
in the Federal Register of December 5. 
1974 (39 FR 42351) to provide for the 
optional use of safe and suitable char¬ 
acterizing flavoring ingredients, with or 
without coloring, including fruit, fruit 
juice, natural and artificial food flavor¬ 
ing. The proposed standards for dry 
whole milk and lowfat dry milk also pro¬ 
vide for the optional use of characteriz¬ 
ing flavoring ingredients. 

The existing standards of Identity for 
milk, lowfat milk, and skim milk also 
provide for the optional use of char¬ 
acterizing flavoring ingredients, with or 
without coloring. These standards also 
provide for the use of nutritive sweet¬ 
eners as optional ingredient# in the 
flavoring mixture. 

In order to effect consistency in the 
U.s. standards of identity for milk and 
dry milk products with respect to the use 
of flavoring ingredients, the Commis¬ 
sioner proposes to provide for the use of 
safe and suitable nutritive carbohydrate 
sweeteners as ingredients in the flavor¬ 
ing mixture for dry milk products. He is 
of the opinion that providing for the use 
of safe and suitable flavoring ingredients 
in dry milk products, consistent with the 
existing provisions for flavoring ingredi¬ 
ents in fluid milk products in Part 131, 
will provide a greater variety of products 
available to consumers. 

c. Antioxidants . The Codex standard 
does not provide for the use of antioxi¬ 
dants Most dry milk products containing 
high levels of milkfat are currently 
packed in containers from which almost 
all the oxygen has been removed to mini¬ 
mize the development of oxidized and 
tallowy off-flavors. But when these con¬ 
tainers are opened and the dry milk 
product is exposed to atmospheric oxy¬ 
gen, the flavor deteriorates rapidly be¬ 
cause of oxidative changes in the milk- 
fat. Antioxidants can retard the flavor 
deterioration after opening, but antioxi¬ 
dants will not completely eliminate off- 
flavor development since the antioxidant 
is rendered Ineffective on long-term ex¬ 
posure to oxygen. 

The Commissioner is of the opinion 
that the optional use of antioxidants in 
dry whole milk, lowfat dry milk, and dry 
cream product# will extend the shelf-life 
of these foods, though not indefinitely, 
and thus is in the interest of consumers. 
Accordingly, the proposed standards for 
these foods provide for the use of safe 
and suitable antioxidants. These antioxi¬ 
dants must be safe and suitable in the 
context of the definition provided in 21 
CFR 130.3 (formerly 21 CFR 10.1 prior to 
recodiflcation published in the Federal 
Register of March 15. 1977 (42 FR 
14302)). 

4. Nomenclature. The Codex standard 
for milk powders in section 5.1.1 pro¬ 


vides for alternative names for each type 
of milk powder, while the existing and 
proposed U.S. standards of identity pro¬ 
vide only one name for each food. The 
names nonfat dry milk and dry whole 
milk are common to both the Codex 
standards and the U.8. standards of 
identity for these foods: therefore, no 
change is required. However, the Codex 
standard names the dry milk made from 
partly skimmed milk, “partly skimmed 
milk powder” or “partly skimmed dried 
milk.” In the proposed standard of iden¬ 
tity for the food, the Commissioner de¬ 
fines the food as lowfat dry milk. He is of 
the opinion that less confusion will re¬ 
sult if the name of the food is consistent 
with the name of the partly skimmed 
fluid milk, designated as lowiat milk 
in 9 131.135. 

Sections 131.125<d> and 131.127<e> and 
the proposed standards of identity for 
lowfat dry milk and dry whole milk re¬ 
quire that the name of the food shall in¬ 
clude a declaration of any characterizing 
flavoring ingredient# used as specified in 
21 CFR 101.22 (formerly 21 CFR 1.12 
prior to recodiflcation published in the 
Federal Register of March 15. 1977 (42 
FR 14302). In addition, the name must 
include the name of any vitamins added 
and a declaration of the milkfat percent¬ 
age when required by the standard of 
identity. 

5. Label declaration. The Codex 
standard for milk powders in section 5.2 
requires that the emulsifiers and anti¬ 
caking agents used in the foods be de¬ 
clared on the label. The existing and 
proposed U.S. standards of identity for 
dry milk products require a complete 
listing of all optional ingredients, except 
carriers for vitamins A and D. in accord¬ 
ance with the applicable sections of 21 
CFR Parts 1 and 101. In addition, all 
added vitamins must be declared as part 
of the name of the food. 

The Codex standard in section 5.1-3 
and 5.1.4 provides for the mandatory 
labeling of the percentage milkfat in low¬ 
fat dry milk and the optional labeling of 
the percentage milkfat in dry whole milk. 
The proposed standards of identity for 
these foods provide for mandatory de¬ 
claration of the percentage of milkfat. 
Sections 131.125(d) and 131.127(e) re¬ 
quire label declaration of the percent¬ 
age of milkfat if the level exceeds 1*4 
percent by weight The Codex standard is 
silent in this regard. Ho changes are pro¬ 
posed in the labeling requirements of 
these standards of Identity. 

The Commissioner notes that the 
addition of vitamins and declaration of 
the percentage milkfat in dry milk prod¬ 
ucts, as well as the use of the term “low- 
fat” in the name lowfat dry milk, will 
trigger nutritional labeling, pursuant to 
21 CFR 101 9 (formerly 21 CFR 1 17 prior 
to recodiflcation published in the Federal 
Register of March 15. 1977 (42 FR 
14302)). 

6. Milk other than cow's milk. The 
Codex standard requires that in the 
event milk other than cow r ’s milk is used 
in the manufacture of milk powders or 
any part thereof, a word or words denot¬ 
ing the animal or animals from which 


the milk was derived should be inserted 
on the label immediately before or after 
the designation of the product. However, 
no such insertion need be made If the 
consumer would not be misled by the 
absence of such words. The inclusion or 
such a statement in the UB. standards 
of Identity is not proposed since the use 
of milk other titan cow’s milk is not 
permitted in any standardized milk or 
cream product named in 21 CFR Part 
131. In the event that no adverse com¬ 
ments are received on this issue, the 
Commissioner proposes that dairy prod¬ 
ucts made from milk other than cow's 
milk be treated as nonstandardized foods 
and as such need not comply with the re¬ 
quirements of Part 131. 

7. Methods of analysis . The Codex 
standard and P.S. standard of Identity' 
tor dry milk products provide for the 
determination of milkfat content. The 
details of the referenced AOAC method 
of analysis for milkfat content in the U.8. 
standards of identity are consistent with 
those in the FAO/WHO method refer¬ 
enced by the Codex standard; therefore, 
no change is necessary. 

Only the U.8. standards of identity 
provide for the determination of the per¬ 
cent of moisture. The Commissioner pro¬ 
poses that this provision be retained since 
the percent moisture in the powder is one 
of the critical factors affecting the shelf 
life of the powder. 

The proposed U.S. standards of identity 
for dry whole milk and lowfat dry milk 
provide for the determination of vitamin 
D but 9 131.127 does not. The Commis¬ 
sioner is hereby proposing to amend 
9 131.127(d) to provide for the determi¬ 
nation of vitamin D, since compliance 
with the minimum level of vitamin D re- 
ouired. by the standard must be assured 
He further proposes that the referenced 
methods of analysis provided in 95 131- 
125(c) and 131127(d) be updated to 
reference the 12th edition of the “Official 
Methods of Analvsis of the Association of 
Official Analytical Chemists.” 

Comparison or the Codex Standard tor 

Cream Powder. Half-Cream Powder. 

High-Fat Milk Powder and the Pro¬ 
posed Standard or Identity ron Dv.y 

Cream 

1. Scope. The Codex standard for 
cream powders provides for the following 
three products: Cream pow f der. hall- 
cream powder, and high-fat milk powder 
containing not less than 65. 50. and 40 
percent by weight <m'm> of milkfat, re¬ 
spectively. The Commissioner propose* to 
establish a standard of Identity for one 
dry cream product in which the milkfat 
concentration could vary from 40 to 75 
percent by weight. The proposed US. 
standard of Identity would require the 
declaration of the oercent milkfat 05 
part of the name of the product The 
Codex standard also provides for declara¬ 
tion of the percent of milkfat. 

2. Processing. The proposed standard 
of identity for dry cream provides for 
pasteurization and optional homogeni¬ 
zation of the fluid cream before drying 
The Codex standard has no requirement 
for homogenization or pasteurization 
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3. Optional ingredients. The Codex 
standard for cream powders provides for 
the optional use of stabilizers, emulsi¬ 
fiers, and anticaking agents, singly or in 
combination, all with maximum levels of 
use. The proposed standard of identity 
for dry cream also provides for the op¬ 
tional use of safe and suitable stabilizers, 
emulsifiers, and anticaking agents. In 
addition, the proposed standard of iden¬ 
tity jjermits the use of safe and suitable 
antioxidants, nutritive carbohydrate 
sweetener*, and characterizing flavor¬ 
ing ingredients, with or without color¬ 
ing The optional use of antioxidants Is 
to retard “off flavor" development in the 
dry cream, and the use of sweeteners 
and flavoring is to provide for a greater 
variety of dry cream products. 

4 Moisture content. The Codex stand¬ 
ard for cream powders provides for a 
maximum moisture content of 6 percent 
by weight (m/m). The Commissioner 
proposes to adopt the Codex requirement 
of 5 percent moisture in dry cream prod¬ 
ucts. He is of the opinion that adoption 
of this provision of the Codex standard 
is in the best interest of consumers. 

5. Nomenclature. According to the 
proposed standard of identity, the name 
of the food is dry cream instead of 
cream powder as specified in the Codex 
standard. This terminology is more con¬ 
sistent with the names of other dry milk 
products In the United 8tates. 

The proposed standard of identity for 
dry cream requires that the name of the 
food include a declaration of any char¬ 
acterizing flavoring as specified in 21 
CFR 101.22, the word “sweetened" if 
sweetener is added without character¬ 
izing flavoring, and a statement of the 
percentage of milkfat in the dry cream. 

6 Methods of sampling and analysis. 
The proposed standard of identity for 
dry cream references methods of analy¬ 
sis for the determination of the moisture 
and milkfat content in dry cream prod¬ 
uct*. The Codex standard for cream 
powders does not reference methods of 
analysis for cream powder products. 

7 Milk other than cow’s milk . The 
Codex standard for cream powders pro¬ 
vides for label declaration of milk other 
than cow's milk when such milks are 
vised in the product. The proposed 
standard of identity for dry cream has 
no provision for milks other than cow's 
milk. 

Accordingly, the Commissioner pro- 
to amend 21 CFR Part 131 by (1) 
Adding standards of identity for dry 
*hole milk, lowfat dry milk, and dry 
cream, based on the recommended Codex 
Standards and other information, <2> 
providing for the use of nutritive carbo¬ 
hydrate sweeteners as Ingredients in the 
optional characterizing flavoring ingre- 
In nonfat dry milk products (21 
CFH 131.125(b) and 21 CFR 131.127(c)) 

, effect consistency with .the provisions 

the skim milk standard of identity 

CPR 131.145(c)), (3) updating the 
referenced methods of analysis in the 
itandards of identity for nonfat dry milk 
w reflect the 12th edition of the "Of- 
Methods of Analysis of the Asso¬ 
ciation of Official Analytical Chemists,** 
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and <4> including a method of analysis 
for vitamin D in nonfat dry milk for¬ 
tified with vitamins A and D (21 CFR 
131.127(d)). which will, in his opinion, 
promote honesty and fair dealing in the 
Interest of consumers. 

The Commissioner proposes that, ex¬ 
cept as to any provisions that may be 
stayed by the filing of proper objections, 
all products initially introduced into in¬ 
terstate commerce on or after July 1, 
1979 shall comply with the final regula¬ 
tion. 

The Commissioner has considered the 
environmental effects of the issuance or 
amendment of food standards and has 
concluded in 21 CFR 25.1 rd> (4) (for¬ 
merly 21 CFR 0.1(d)(4) prior to recodi- 
fication published in the Federal Regis¬ 
ter of March 22. 1977 (42 FR 15553)) 
that food standards are not major 
agency actions significantly affecting the 
quality of the human environment. 
Therefore, an environmental impact 
statement is not required. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 401, 701 
(e), 52 Stat. 1046 as amended. 70 Stat. 
919 as amended <21 U5 C. 341. 371(e))) 
and under authority delegated to the 
Commissioner <21 CFR 5.1). it is pro¬ 
posed that Part 131 be amended as fol¬ 
lows: 

1. By adding 5 131.123 to read as fol¬ 
lows: 

§ 131.123 !<owfat dry milk. 

(a) Description. Lowfat dry milk is the 
product obtained by removal of water 
only from pasteurized, homogenized low¬ 
fat milk as defined in 1131.135(a). It 
contains not less than 5 percent but less 
than 20 percent by weight of milkfat and 
not more than 5 percent by weight of 
moisture. Lowfat dry milk contains 
added vitamin A as prescribed by para¬ 
graph <b> of this section. 

(b) Vitamin addition. (1) Vitamin A 
shall be present In such quantity that, 
when prepared according to label direc¬ 
tions. each quart of the reconstituted 
product contains not less than 2.000 In¬ 
ternational Units thereof, 

(2) Addition of vitamin D is optional. 
If added, vitamin D shall be present in 
such quantity that, when prepared ac¬ 
cording to label directions, each quart of 
the reconstituted product contains 400 
International Units thereof. 

(3) The requirements of this para¬ 
graph will be met if reasonable over¬ 
ages, within limits of good manufac¬ 
turing practice, are present to ensure 
that the required levels of vitamins are 
maintained throughout the expected 
shelf life of the food under customary 
conditions of distribution. 

(c) Optional ingredients. The follow¬ 
ing safe and suitable optional ingredients 
may be used: 

(1) Carriers for vitamins A and D. 

(2) Emulsifiers. 

(3) Stabilizers. 

(4> Anticaking agents. 

(5) Antioxidants. 

<6> Characterizing flavoring ingre¬ 
dients. with or without coloring and nu- 
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trltive carbohydrate sweeteners, as fol¬ 
lows: 

(i) Fruit and fruit juices, including 
concentrated fruit and fruit juice. 

(ii) Natural and artificial food flavor¬ 
ing. 

(d) Methods of analysis. The following 
referenced methods of analysis are from 
“Official Methods of Analysis of the As¬ 
sociation of Official Analytical Chem¬ 
ists." 12th Ed., 1975.* 

(1) Milkfat content—"Fat in Dried 
Milk—Official Final Action/' sections 
10.181-16.182/ 

(2) Moisture contents—'"Moisture- 
Official Final Action/' section 16.174/ 

(3) Vitamin D content—"Vitamin In¬ 
official Final Action/' sections 43.166- 
43.179/ 

(e) Nomenclature. The name of the 
food is "Lowfat dry milk" The name of 
the food shall appear on the principal 
display panel of the label in type of 
uniform size, style, and color. The name 
of the food shall be accompanied by 
a declaration indicating the presence of 
any characterizing flavoring, as specified 
in 5 101.22 of this chapter. The following 
phrases in type size not less than one- 
half the height of the type size used 
In such name shall accompany the name 
of the food wherever it appears on the 
principal display panel or panels: 

d) The phrase "Contains — percent 
milkfat". the blank to be filled in with 
the whole number closest to the actual 
fat content of the food. 

(2) The phrase "vitamin A" or "vita¬ 
min A added", and if vitamin D Is added, 
the phrase "vitamins A and D" or "vita¬ 
mins A and D added", as appropriate. 
The word "vitamin" may be abbreviated 
"vit." 

<r> Label declaration. Each of the op¬ 
tional ingredients used shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this 
chapter. 

2. By revising paragraphs (b) and (c> 
and adding new paragraph (e) to s 131.- 
125. to read as follows: 

§ 131.125 Nonfal dry milk. 

• • • • • 

<b» Optional ingredients. Safe and 
suitable characterizing flavoring ingredi¬ 
ents (with or without coloring and nutri¬ 
tive carbohydrate sweetener) as follows: 

(1) Fruit and fruit Juice, including 
concentrated fruit and fruit juice. 

(2) Natural and artificial food flavor¬ 
ings. 

fc) Methods of analysis. The following 
referenced methods of analysis are from 
"Official Methods of Analysis of the As¬ 
sociation of Official Analytical Chem¬ 
ists." 12th Ed.. 1975/ 

(1) Milkfat content—"Fat In Dried 
Milk—Official Final Action," sections 
16.181—16.182/ 


•Copies may be obtained from: The As¬ 
sociation of Official Analytical Chemist*. P.O. 
Box 540. Benjamin Franklin Station, Wash¬ 
ington. D.C. 20044. 
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(2> Moisture content—"Moisture— 
Official Final Action.” section 16.174.’ 
• • • • • 

(e> Label declaration. Each of the op¬ 
tional ingredients used shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this 
chapter. 

3. By revising paragraphs <c> <2> and 
<d> and adding new paragraph (f) to 
1131.127 •to read as follows: 

§ 131.127 Nonfat dry milk fortified with 
vitamins A and 1). 


(C) • • * 

(21 Characterizing flavoring ingredi¬ 
ents. with or without coloring and nutri¬ 
tive carbohydrate sweetener, as follows: 

<i> Fruit and fruit juice. Including 
concentrated fruit and fruit Juice. 

<ii) Natural and artificial food flavor¬ 
ings. 

(d) Methods of analysis. The follow¬ 
ing referenced methods of analysis are 
from ‘ Official Methods of Analysis of the 
Association of Official Analytical Chem¬ 
ists." 12th Ed.. 1975 s 

(1) Milkfat content—"Fat in Dried 
Milk—Official Final Action" sections 
16.181-16.182.’ 

(2) Moisture content—•Moisture- 
Official Final Action," section 16.174.* 


(f) Label declaration. Each of the op¬ 
tional ingredients used shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this chap¬ 
ter. 

4. By adding new ll 131.147 and 131.149 
to read as follows: 

g 131.147 Dry whole milk. 

(a) Description . Dry whole milk is the 
product obtained by removal of water 
only from pasteurized, homogenized milk 
as defined in 1131.110. It contains the 
lactose, milk proteins, milkfat. and milk 
minerals in the same relative proportions 
as the milk from which it was made. It 
contains not less than 26 percent but less 
than 40 percent by weight of milkfat and 
not more than 5 percent by weight of 
moisture. 

(b) Vitamin addition. (1) Addition of 
vitamin A is optional. If added, vitamin 
A shall be present in such quantity that, 
when prepared according to label direc¬ 
tions. each quart of the reconstituted 
product shall contain not less than 2.000 
International Units thereof. 

<2> Addition of vitamin D is optional. 
If added, vitamin D shall be present in 
such quantity that when prepared ac¬ 
cording to label directions, each quart of 
the reconstituted product shall contain 
400 International Units thereof. 

<3> The requirements of this para¬ 
graph will be met if reasonable over¬ 
ages. within limits of good manufactur¬ 
ing practice, are present to ensure that 
the required levels of vitamins are 
maintained throughout the expected 
shelf life of the food under customary 
conditions of distribution. 


(c> Optional ingredients. The follow¬ 
ing safe and suitable optional ingre¬ 
dients may be used: 

(1) Carriers for vitamins A and D. 

(2) Emulsifiers. 

(3) Stabilizers. 

(4> Antlcakmg agents. 

<5> Antioxidants. 

(6) Characterizing flavoring ingredi¬ 
ents (with or without coloring and nu¬ 
tritive carbohydrate sweetener) as 
follows: 

(i) Fruit and fruit juice, including 
concentrated fruit and fruit Juice. 

(ii) Natural and artificial food fla¬ 
voring. 

(d) Methods of analysis. The follow¬ 
ing referenced methods of analysis are 
from “Official Methods of Analysis of 
the Association of Official Analytical 
Chemists." 12th Ed.. 1975.’ 

(1) Milkfat content—"Fat in Dried 
Milk—Official Final Action." sections 
16.181-16.182.* 

<2) Moisture content—"Moisture— 
Official Final Action." section 16.174.* 

(3> Vitamin D content—"Vitamin 
D—Official Final Action." sections 
43.166-43.179.* 

(e> Nomenclature. The name of the 
food is "Dry whole milk." The name of 
the food shall appear on the principal 
display panel of the label in type of uni¬ 
form size, style, and color. The name of 
the food shall be accompanied by a dec¬ 
laration indicating the presence of any 
characterizing flavoring os specified in 
fi 101.22 of this chapter. The following 
phrases in type size not less than one- 
half the height of the type size used In 
such name shall accompany the name 
of the food wherever it appears on the 
principal display panel or panels: 

(1) The phrase "Contains-per¬ 

cent milkfat". the blank to be filled in 
with the whole number closest to the 
actual fat content of the food. 

(2) If vitamins are added, the phrase 
“vitamin A" or “vitamin D". or "vitamin 
D added", or "vitamins A and D". or 
“vitamins A and D added" as appropri¬ 
ate. The word "vitamin" may be abbrevi¬ 
ated "vit." 

(f) Label declaration. Each of the op¬ 
tional ingredients used shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this 
chapter. 

§ 131.149 Dry cream. 


(6) Characterizing flavoring ingredi¬ 
ents. with or without coloring, as follows: 

<i> Fruit and fruit Juice, including 
concentrated fruit and fruit juice. 

(11) Natural and artificial food flavor- 
ing. 

<c> Methods of analysis. The follow¬ 
ing referenced methods of analysis are 
from “Official Methods of Analysis of the 
Association of Official Analytical Chem¬ 
ists." 12th Ed.. 1975.* 

(1) Milkfat content — "Fat in Dried 
Milk—Official Final Action." sections 
16 181—16.182* 

(2) Moisture content—"Moisure— Of¬ 
ficial Final Action," section 16.174/ 

(d) Nomenclature. The name of the 
food is "Dry cream." The name of the 
food shall appear on the principal dis¬ 
play panel of the label in type of uniform 
size, style, and color. The name of the 
food shall be accompanied by a declara¬ 
tion Indicating the presence of any char¬ 
acterizing flavoring as specified m 
9 101.22 of this chapter. The following 
terms shall accompany the name of the 
food wherever it appears on the principal 
display panel or panels of the label, in 
letters not less than one-half of the 
height of the letters used in such name: 

(1) The phrase "Contains - per¬ 

cent milkfat," the blank to be filled in 
with the whole number closest to the 
actual fat content of Jhe food. 

(2) The word “sweetened" if no char¬ 
acterizing flavoring ingredients are used 
but nutritive carbohydrate sweetener is 
added. 

(e) Label declaration. Each of the op¬ 
tional ingredients used shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this chap¬ 
ter. 

Interested persons may. on or before 
September 19. 1977, submit to the Hear¬ 
ing Clerk (HFC-20). Food and Drug Ad¬ 
ministration, Rm. 4-65, 5600 Fishers 
Lane. Rockville. Md. 20857, written com¬ 
ments regarding this proposal. Four cop¬ 
ies of all comments shall be submitted, 
except that individuals may submit sin¬ 
gle copies of comments, and shall be iden¬ 
tified with the Hearing Clerk docket 
number found in brackets in the heading 
of this document. Received comments 
may be seen In the above office between 
the hours of 9 a m. and 4 p.m.. Monday 


<a> Description. Dry cream is the prod¬ 
uct obtained by removal of water only 
from pasteurized milk or cream, or a 
mixture thereof, which may have been 
homogenized. It contains not less thfcn 40 
percent but less than 75 percent by 
weight of milkfat and not more than 5 
percent by weight of moisture. 

(b) Optional ingredients . The follow¬ 
ing safe and suitable optional ingredients 
may be used: 

(1) Emulsifiers. 

(2) Stabilizers. 

(3) Ant leaking agents. 

(4) Antioxidants. 

(5) Nutritive carbohydrate sweeteners. 


through Friday. 

Not*.—T he Pood and Drug Administration 
has determined that thli document does noi 
contain a major proposal requiring P re P a ;‘*' 
tlon of an economic impact statement 
Executive Order 11821 and OMB Circular 
A-107. 


Dated: June23,1977. 


Howard R. Roberts. 

Acting Director. 
Bureau of Foods. 


Sort —Incorporation by reference *PP™**? 
y the Director of the Office of the Feaenu 
egister on March 11. 1976 Referenced^* 
al it on Die in the Federal Register Library 

| FR Doc.77-20463 Filed 7-18-77.8:45 ami 
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[21 CFR Part 131] 

| Docket No. 77N-01181 

evaporated milk, sweetened con¬ 
densed MILK. EVAPORATED SKIMMED 
MILK AND SWEETENED CONDENSED 
SKIMMED MILK 

Proposed Rulemaking Based on 
Recommended International Standards 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 

SUMMARY: This proposal would estab¬ 
lish United States standards of identity 
for evaporated shimmed milk and sweet¬ 
ened condensed skimmed milk and would 
amend the compositional requirements 
for evaporated milk and sweetened con¬ 
densed milk. This proposal ensues from 
a recommendation to more closely con¬ 
form U.S. standards to international 
standards. 

DATES: Comments by September 19, 

1977. 

ADDRESSES: Hearing Clerk (HFC-20>, 
Pood and Drug Administration, Room 
4-65, 5600 Fishers Lane. Rockville. Md. 

20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Eugene T. McGarrahan. Bureau of 
Poods <HFF-415), Food and Drug Ad¬ 
ministration. Department of Health, 
Education, and Welfare. 200 C St. SW.. 
Washington, D.C. 20204. <202-245- 

1155). 

SUPPLEMENTARY INFORMATION: 

The Food and Drug Administration 
<FDA> is propos ing under 21 CFR Part 
131 • formerly 21 CFR Part 18 prior to re- 
codiflcatlon published in the Federal 
Hegistw of March 15. 1977 <42 FR 
14302 >) to establish United States stand¬ 
ards of identity for evaporated skimmed 
milk and sweetened condensed skimmed 
milk based on the ' Recommended Inter¬ 
national Standards for Evaporated Milk 
and Sweetened Condensed Milk Prod¬ 
ucts.*' hereinafter referred to as the 
Codex standards. The proposed standards 
or identity include <1> requirements for 
mandatory ingredients in these foods. <2> 
provisions for optional ingredients such 
as safe and suitable carriers for vitamins 
A and D. stabilizers, emulsifiers, and 
characterizing flavoring ingredients, with 
or without coloring, and (3) requirements 
for label declaration of all optional In¬ 
gredients except carriers for vitamins. 
*hich are exemnted by * 101.100(a)(3) 
<21 CFR 101.100(a) (3) (1) > (formerly 
21 CFR uoa<a) (3) (1) prior to recodifi¬ 
cation published in the Federal Register 
M arch 15. 1977 <42 FR 14302)). In ad¬ 
dition. FDA is prooo6lng to amend the 
compositional requirements for evapo¬ 
rated milk (21 CFR 131.130) and sweet¬ 
ened condensed mUk (21 CFR 131.120) 
lor consistency with the Codex standard 
*nd to provide for the use of nutritive 
carbohydrate sweeteners in the optional 
characterizing flavoring Ingredients per- 
mitted in these foods. 


The Joint Food and Agriculture Organ¬ 
ization /World Health Organization's 
(FAO/WHO) Committee of Government 
Experts on the Code of Principles Con¬ 
cerning Milk and Milk Products, an aux¬ 
iliary body of the Codex AUmentarius 
Commission, has submitted to the United 
States recommended interna tonal stand¬ 
ards for evaporated milk and evaporated 
skimmed milk (Codex Standards No. A-3 
U97D) and recommended international 
standards for sweetened condensed milk 
and sweetened condensed skimmed milk 
(Codex Standad No. A-4 (1971)) for con¬ 
sideration of acceptance. 

The United States, as a member nation 
of FAO/WHO. is under treaty obligation 
to consider all recommended interna¬ 
tional standards. The rules of procedure 
of the Codex AUmentarius Commission 
state that a standard may be accepted 
by a participating country in one of three 
ways: full acceptance, target acceptance, 
or acceptance with specified deviations. A 
participating country that concludes that 
It cannot accept the standard in full is 
requested to indicate the ways in which 
Its requirements differ from the recom¬ 
mended international standard. Member 
nations of the FAO/WHO Codex AU¬ 
mentarius Commission are requested to 
notify the Technical Secretary. Commit¬ 
tee on the Code of Principles Concerning 
Milk and Milk Products. Animal Produc¬ 
tion and Health Division. FAO. Rome. 
Italy, of their decision. Should a suffi¬ 
cient number of governments accent 
these standards, the Secretariat of the 
Committee will notify the Codex Alimen- 
tarlus Commission and request the pub¬ 
lication of these standards by the Codex 
AUmentarius Commission as worldwide 
standards in light of the acceptances re¬ 
ceived. 

The United States presently has stand¬ 
ards of identity for evaporated milk in 
21 CFR 131.130 and sweetened condensed 
milk in 21 CFR 131.120 that differ in 
several respects from the recommended 
international standards for evaporated 
milk and sweetened condensed milk. 
Also, there are no standards of identity 
for evaporated skimmed milk and 
sweetened condensed skimmed milk. 
These factors and our obligation to re¬ 
view all recommended international 
standards from the basis of this pro¬ 
posal by the Commissioner of Food and 
Drugs. He is of the opinion that it will 
promote honesty and fair dealing in the 
interest of consumers and facilitate in¬ 
ternational trade to adopt, insofar as 
practicable, the Codex standards. There- 
for c, pu rsuant to 21 CFR 130 6 (formerly 
21 CFR 10.8 prior to the recodiflcatlon 
published in the Federal Register of 
March 15,1977 <42 FR 14302)). the Com¬ 
missioner, on his own initiative, is pro¬ 
posing the establishment of standards 
of identity for evaporated skimmed milk 
and sweetened condensed skimmed milk 
and to amend the compositional require¬ 
ments of the standards of identity for 
evaporated milk and sweetened con¬ 
densed milk to effect consistency with 
the Codex standards. 


The Codex standards include certain 
labeling requirements that are not con¬ 
sidered a part of food standards of 
identity under section 401 of the Federal 
Food, Drug, and Cosmetic Act <21 U.S.C. 
341). Among these are declaration of net 
quantity of contents, name of the manu¬ 
facturer, and country of origin. Such re¬ 
quirements are authorized by other sec¬ 
tions of the Federal Food, Drug, and 
Cosmetic Act, the Fair Packaging, and 
Labeling Act, and reg ulatio ns promul¬ 
gated thereunder in 21 CFR Parts 1 and 
101 <some sections of Part 191 were 
formerly contained in 21 CFR Part 1 
prior to the recodiflcatlon published in 
the Federal Register of March 15. 1977 
(42 FR 14302) and March 22. 1977 <42 
FR 15553)) and are applicable to all 
products entered into Interstate com¬ 
merce in the United States. 

The Codex standards also reference 
specific methods of sampling (FAO/WHO 
Standard R-l "Sampling Methods for 
Milk and Milk Products," paragraphs 2 
and 5. CAC/M 1-1973), which were pre¬ 
pared Jointly by the International Dairy 
Federation (IDF), the International 
Organization for Standardization (ISO), 
and the Association of Official Analytical 
Chemists <AOAC> for the FAO WHO 
Code of Principles Concerning Milk and 
Milk Products and Associated Stand¬ 
ards. and approved by the Joint FAO/ 
WHO Committee of Government Experts 
on the Code of Principles. Such sampling 
methods are not specifically referenced 
in the U.S. standards of identity for milk 
and cream products. However, these 
FAO/WHO sampling methods have been 
published in the "Official Methods of 
Analysis of the Association of Official 
Analytical Chemists," 12th Ed., 1975, the 
source of the referenced methods of 
analysis for milk and cream products 
contained in the U.8. standards of 
identity. 

The Codex standards for evaporated 
milk products and sweetened condensed 
milk products also permit the use of milk 
other than cow's milk, provided the 
package label bears a statement clearly 
indicating the animal or animals from 
which the milk was derived, except in 
cases where the consumer would not be 
misled by the absence of such a state¬ 
ment. Providing for milk other than 
cow's milk In standardized milk products 
is of concern to the Commissioner. Al¬ 
though he is not proposing to change the 
existing U.S. standards or provide for 
other than cows milk in the proposed 
new’ standards, he believes this Is an op¬ 
portune time to invite comments on the 
need or desirability of providing for the 
use of milks other than cow's milk in 
evaporated milk and sweetened con¬ 
densed milk products. 

The proposed amendments to the 
standards of identity for evanorated 
milk and sweetened condensed milk and 
the proposed standards of identity for 
evaporated skimmed milk and sweetened 
condensed skimmed milk as published 
below’ are based on the following Codex 
standards and other available informa¬ 
tion. 
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Standard No. A-3 (1071) 

Standard for Evaporated Milk and Evaporated Skimmed Milk 5 


I. DEFINITIONS 

1.1 Evaporate* milk 1% a liquid product, obtained by the partial removal of water only 

from milk. 

1.2 Evaporated skimmed milk is a liquid product, obtained by the partial removal of water 

only from ski mined milk. 

1. ESSENTIAL COMPOSITION AND QUALITY FACTORS 


_ 7.5 pet. m,m. 

__ 25.0 pci. m/m 


Maximum lxvel 

2.000 mg/leg singly. 3.000 mg/ 
kg in combination «x- 
pretwed as anhydrous sub¬ 
stances 
_150 mg kg. 


2.1 Evaporated milk 

2 1.1 Minimum mllkfat content- 

2 13 Minimum solids content- 

23 Evaporated skimmed milk 

Minimum milk solids content___20.0 pet. mm. 

FOOD ADDITIVaS 

Stabilizers 

3.1 Sodium, potassium, and calcium salts of: 

Hydrochloric acid.—™—- 

Cllrla acid-——- 

Carbonic acid---- 

Orthophosphorlc acid......-....—..... 

Polyphosphorlc acid.......... I 

3 2 Carrageenan - 

i code at Principles Concerning Milk end Milk Products, International Standard* and 

Standard Methods of Sampling and Analysts for Milk Products, 7th Ed.. P AO/WHO 
Document No CAC/M 1-1073 

4. labeling 

In addition to sections 1, 2. 4. and 3 of the Oeneral Standard for the Labeling of Pre¬ 
packaged Foods (Ref No. CAC'RS 1-1939). the following specific provisions apply: 

4 1 The name of the food A . _ _ 

4 1,1 The name of the product shall be (a) “Evaporated milk** or "Evaporated whole 

milk" or “Evaporated full cream mllk“ or “Unsweetened condensed whole milk,” or 
“Unsweetened full cream condensed milk”, or (b) “Evaporated skimmed milk,” or 
"Unsweetened condensed skimmed milk" as appropriate, 

4.1-2 Where milk other than cow’s milk is used for the manufacture of the product or any 
part thereof, a word or words denoting the animal or animals from which the milk 
has been derived should be inserted Immediately before or after the designation of 
the product except that no such insertion need be made if the consumer would not be 
misled by its omission. 

42 Set contents . 

4.2 1 The net contents shall be declared by weight! n either the metric ( System® Inter¬ 
national” units) or avoirdupois or both systems of measurement or by volume In one 
or more of the following systems of measurement; Metric (Syst4me International). U 
or British units, as required by the country in which the product Is sold 

422 The milk equivalent may be declared according to national legislation 

42 Same and address __ . „ 

The name and address of the manufacturer, packer, distributor, importer, exporter or 

vendor, fchail be declared. 

4 4 Country of origin < manufacture) _. 

The country of manufacture of the food shall be declared except that foods sold 
within the country of manufacture need not declare the country of manufacture. 

s. METHOD* or SAMPLING AND ANALYSIS 

6.1 Sampling: According to FAC. WHO Standard B-l. “Sampltng Methods for Milk and 

Milk Products.” Pars. 2 and 4. __ , 

62 Determination of fat content: According to FAO/WHO Standard B-7. Determina¬ 
tion of the Fat Content of Evaporated Milks and of Swecetened Condensed Milks * 


Standard No. A-4 (1971) 

Standard for Swettened Condensed Milk and Skimmed Sweetened Condensed Milk 1 

I. DEFINITIONS 

14 Sweetened condensed milk is a product obtained by the partial removal of water only 
from milk, with the addition of sugars 

12 Skimmed sweetened condensed milk to a product obtaned by the partial removal of 
water only from skimmed milk with the addition of sugars 

8. ESSENTIAL COMPOSITION AND QUALITY FACTORS 


2.1 Sweetened condensed milk 

2.1.1 Minimum mllkfat content... 8 0 pet m m. 

2 12 Minimum milk solids content..~ 28 0 pet m/m. 

22 Skimmed sweetened condensed milk 

Minimum milk solids content-..-.—-——— 24.0 pet. m/. 


a. FOOD ADDITIVES 

Stabilizers 

Sodium, potassium and calcium salts of; 

Hydrochloric acid.---— 

Citric acid.-. 

Carbonic acid-.........- 

Orthophosphoric acid...-—...— 

Polyphosphoric acid---------- 


Maximum level 

2.000 mg kg singly. 3,000 mg 
kg In combination ex¬ 
pressed as anhydrous sub¬ 
stances 


s 
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4. LABELING 

In addition to sections l, 2. 4 end 6 of the General Standard for the Labeling of Pre¬ 
packaged Foods (Ref. No. CAC RS 1-1960). the following specific provisions apply: 

4 1 The Name of the Food 

4l l The name of the product shall be (a) "Sweetened condensed milk" or "Sweetened 
condensed whole milk'* or "Sweetened full cream condensed milk," or <b) "Skimmed 
^eetened condensed milk" or "Sweetened condensed skimmed milk," as appropriate. 

4 1-2 Where milk other than cow*a milk is used for the manufacture of the product or 
any part thereof, a word or words denoting the animal or animals from which the milk 
hat been derived should be Inserted Immediately before or after the designation of the 
product except that no such insertion need be made If the consumer would not be mis¬ 
led by its omission. 

4 1.3 When one or several sugars are used the name of each sugar shall be declared on 
the label (eg. "with aucroee," with "dextrose", "with sucrose and dextrose"). 

43 Net Contents 

The net contents shall be declared by weight In either the metric ("SysUrne Interna¬ 
tional" units) or avoirdupois or both systems of measurement, as required by the country 
in which the product is sold. 

4.1 Name and address 

The name and address of the manufacturer, packer, distributor. Importer, exporter or 
vendor, shall be declared. 

4 4 Country or origin (manufacturer) 

The country of manufacture of the food shall be declared except that foods sold within 
the country of manufacture need not declare the country of manufacture. 

S. METHODS OF SAMPLING AND ANALYSIS 

51 Sampling: According to FAO'WHO Standard B-l, "Sampling Methods for Milk and 
Milk Products", pars. 2 and 4. 

53 Determination of fat content: According to FAO/WHO Standard R-7, "Determina¬ 
tion of the Fat Content of Evaporated Milks and of Sweetened Condensed Milks". 

63 Determination of sucrose content: According to FAO/WHO Standard B-14, "Poiarl- 
metrte Determination of the Sucrose Content of Sweetened Condensed Milk" 


Proposed minor changes from the re¬ 
quirements of the existing U.S. stand¬ 
ards for the purpose of being consistent 
with the Codex standards are considered 
by the Commissioner as reasonable, 
beneficial for the furtherance of inter¬ 
national trade, and deemed not In con¬ 
flict with the need to promote honesty 
and fair dealing in the interest of con¬ 
sumers. 

In some respects, the provisions of the 
existing and the proposed U.S. stand¬ 
ards of identity and the Codex stand¬ 
ards for evaporated milk and sweetened 
condensed milk products are identical, 
but in certain instances there are 
significant variations. The following is 
a comparison of the differences on 
which the Commissioner particularly 
requests comments with supporting 
datfi. Following each item of comparison 
is the Commissioner’s proposed action. 

Comparison or the Codcx Standards and 

the Standards op Identity por Evap¬ 
orated Milk Products and the Pro¬ 
posed Course op Actions 

1 Product description. Both the ex¬ 
isting U.8. standard of identity for 
evaporated milk (21 CFR 131.130) and 
toe proposed U.S. standard of identity 
ior vaporated skimmed milk describe 
toe food as the liquid food obtained by 
Partial removal of water only from milk 
or skim milk as appropriate. In addition, 
toe definitions state that the food is 
thermally processed, that evaporated 
mtik must be homogenized and evap¬ 
orated skimmed milk may be homog¬ 
enized. and that the food is sealed in 
a container to prevent spoilage. The 
c odex standard for evaporated milk and 
evaporated skimmed milk (Codex stand¬ 


ard No. A-3) provides similar definitions 
in sections 1.1 and 1.2 except that these 
definitions make no reference to proc¬ 
essing operations. 

The Commissioner is of the opinion 
that the definitions In the existing and 
proposed U S. standards of Identity are 
more explicit and is proposing no 
change. 

2. Composition —a. Total solids con¬ 
tent Paragraph (a) of 9 131.130 pro¬ 
vides for a minimum total milk solids 
content of 25.5 percent by weight In 
evaporated milk, while the Codex stand¬ 
ard in section 2.1.2 provides for a 
minimum total milk solids content of 
25.0 percent by weight (m m>. Since 
the difference is small the Commission¬ 
er proposes to adopt the Codex stand¬ 
ard value of 25.0 percent by weight for 
the minimum total milk solids content 

b. Milkfat content The Codex stand¬ 
ard for evaporated skimmed milk does 
not specify the milkfat content. How¬ 
ever, the Commissioner is of the opinion 
that the maximum level of milkfat in 
evaporated skimmed milk should be pro¬ 
vided in the standard of identity to more 
clearly define the nature of the food. 
Accordingly, he is proposing that the 
maximum level of mlikf&t be not more 
than 0 5 percent by weight unless oth¬ 
erwise indicated on the label. 

c. Vitamin addition. The Codex 
standard for evaporated milk products 
does not provide for vitamin addition. 
Paragraph (b) of 9 131.130 provides for 
the addition of vitamin D in such quan¬ 
tity that each fluid ounce of the food 
shall contain 25 International Units of 
vitamin D. Vitamin A addition is op¬ 
tional. but if added, each fluid ounce 


of the product shall contain not less 
than 125 International Units of vitamin 
A. 

No change in the U.8. standard of 
identity is proposed. Recognizing that 
vitamin levels in raw milk are subject to 
seasonal variations, the Commissioner Is 
of the opinion that vitamin fortification 
Is a necessary measure to ensure uni¬ 
formity of the nutritional quality of the 
food. 

The proposed standard of identity for 
evaporated skimmed milk provides for 
mandatory addition of both vitamin D 
and vitamin A. The vitamin D content of 
raw whole milk is very low and separa¬ 
tion of the cream in the preparation of 
skim milk removes virtually all the vita¬ 
min D as well as the vitamin A. While 
the present standard of Identity for skim 
milk <21 CFR 131.145> does not require 
mandatory addition of vitamin D. the 
Commissioner Is of the opinion that since 
evaporated milk products are used In in¬ 
fant feeding programs, it is reasonable 
to require vitamin D fortification of 
evaporated skimmed milk as in evapo¬ 
rated milk. Similarly, the proposed 
standard of Identity for evaporated 
skimmed milk provides for mandatory 
addition of vitamin A such that on re¬ 
constitution the level of vitamin A in the 
food is equivalent to that in skim milk 
(21 CFR 131.145<b) ). 

3. Optional ingredients —a. Stabilisers. 
emulsifiers . and characterizing ingredi¬ 
ents . The Codex standard for evaporated 
milk products in sections 3.1 and 3.2 des¬ 
ignates specific stabilizers, namely, so¬ 
dium. potassium, and calcium salts of 
hvdrochloric. citric, carbonic, orthophos- 
phoric or polyphosphoric acid, and car¬ 
rageenan, which may be used singly or 
In combination in evaporated milk prod¬ 
ucts. The Codex standard also provides 
maximum levels of use for these optional 
Ingredients. On the other hand. 21 CFR 
131.130(0 and the proposed UjS. stand¬ 
ard of Identity for evaporated skimmed 
milk do not list optional ingredients by 
their common name or specify definite 
amounts of such additives. These stand¬ 
ards provide for optional ingredients in 
terms of classes of safe and suitable food 
additives, such as stabilizers, with or 
without dioctyl sodium sulfosuccinate 
(when permitted by, and complying with 
provisions of 9 172.810 (formerly 21 CFR 
121.1137 prior to the recodlflcation pub¬ 
lished in the Federal Register of March 
15, 1977 <42 FR 14302) )> r emulsifiers, 
and characterizing flavoring ingredients, 
with or without coloring. 

The Commissioner is of the opinion 
that the designation of optional ingre¬ 
dients in the manner set out in the U.8. 
standards permits greater flexibility in 
the selection of the proper food additives 
and thereby provides for the development 
of new and Improved products at lower 
costs to the consumer. No change is pro¬ 
posed in the manner of listing optional 
ingredients in 21 CFR 131.130. 
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b. Nutritive carbohydrate sweeteners. 
The Codex standard has no provisions 
for the use of nutritive carbohydrate 
sweeteners in evaporated milk products. 

The existing U S standards of identity 
for milk in $ 131.110(c) and skim milk 
in 4 131.145(c) provide for the use of 
characterizing flavoring Ingredients, with 
or without coloring, stabilizers, and 
emulsifiers, as well as nutritive sweet¬ 
eners. In order to effect consistency with 
these standards of identity, the Commis¬ 
sioner is proposing to amend the stand¬ 
ard of identity for evaporated milk and 
to Include provisions in the proposed 
standard of identity for evaporated 
skimmed milk to allow the use of safe 
and suitable nutritive carbohydrate 
sweetncrs as ingredients in the charac¬ 
terizing flavoring mixture. 

4. Methods of analysis . Paragraph (d> 
of $ 131.130 and the proposed standard 
of Identity for evaporated skimmed milk 
reference methods of analysis for the 
determination of the percent milkfat. 
the percent of total mUk solids, and the 
viatmin D content in the foods. The 
Codex standard for evaporated milk 
products provides for the determination 
of milkfat content only. The Commis¬ 
sioner proposes that all standard meth¬ 
ods of analysis now included in 21 CFR 
131.130(d) be retained consistent with 
retention of the requirements for total 
milk solids and vitamin D content. He 
further proposes that the referenced 
methods of analysis provided in 21 CFR 
131.130(d) be updated to reference the 
12th Ed. of the •‘Official Methods of Anal¬ 
ysis of the Association of Official Ana¬ 
lytical Chemists/* 

5. Nomenclature. Paragraph (e) of 
4 131.130 states that the name of the food 
is evaporated milk. The Codex standard 
also refers to the food as evaporated milk 
In addition, the Codex standard In sec¬ 
tion 4.1.1(a) offers other alternative 
names—evaporated whole milk, evapor¬ 
ated full cream milk, unsweetened con¬ 
densed whole milk, and unsweetened full 
cream condensed mUk. No change Is pro¬ 
posed In 21 CFR 131.130(e) for Inclusion 
of these alternative names since use of 
names other than the familiar name— 
evaporated milk—might result in con¬ 
fusion regarding the product’s identity. 

The Codex standard in section 4.1.1(b) 
states that evaporated skimmed milk 
may also be named unsweetened con¬ 
densed skimmed milk. The Commissioner 
proposes to adopt only the name evapo¬ 
rated skimmed milk in the standard of 
identity for the food since this name is 
currently used In this country. 

Paragraph <e> of I 131.130 and the 
proposed standard of identity for evapo¬ 
rated skimmed milk require that a phrase 
denoting the presence of any added vita¬ 
mins immediately precede or follow the 
name of the food wherever it appears on 
the principal display panel or panels of 
the label in letters not less than one-half 
the height of the letters used In such 
name. No change is proposed in the label¬ 
ing requirements in 1 131.130(e). 

0. Label declaration. The Codex 
standard for evaporated milk products 


does not provide for the labeling of op¬ 
tional ingredients, nor does it provide 
for nutritional labeling. Paragraph (f> 
of 9 131.130 and the proposed standard 
of identity for evaporated skimmed milk 
require that all optional Ingredients, such 
as emulsifiers, stabilizers, and flavor¬ 
ing ingredients used in these foods must 
be declared on the label in accordance 
with the applicable sections of Parts 1 
and 101 <21 CFR Parts 1 and 101). In 
addition, since both evaporated milk 
products contain added vitamins, nutri¬ 
tion information must al so ap pear on the 
label as requi red by 21 CFR 101.9 (for¬ 
merly 21 CFR 1.17 prior to recodifleation 
published in the Federal Register of 
March 15. 1977 <42 FR 14302) >. No 
change is proposed in the labeling re¬ 
quirements in 1 131.130(f). The Commis¬ 
sioner is of the opinion that providing 
information on the optional ingredients 
used in the food and on its nutritional 
quality Is necessary for the consumers* 
Interest and protection. 

7. Milk other than cow's milk. The 
Codex standard requires that in the 
event milk other than cow*s milk is used 
in the manufacture of the food or any 
part thereof, a word or words denoting 
the animal or animals from which the 
milk was derived should be inserted on 
the label immediately before or after the 
designation of the product. However, no 
such Insertion need be made if the con¬ 
sumer would not be misled by the absence 
of such words. The Inclusion of such a 
statement in the US. standard of 
identity is not proposed since the use of 
milk other than cow’s milk is not per¬ 
mitted in any regulated milk or cream 
product In 21 CFR Part 131. In the event 
that no adverse comments are received 
on this issue, the Commissioner proposes 
that dairy products made from milk 
other than cow’s milk be treated as non¬ 
standard Ized foods and as such need not 
comply with the requirements of Part 
131. 

Comparison of the Codex Standard and 

the Standards or Identity rest Sweet¬ 
ened Condensed Milk Products and 

the Proposed Course or Actions 

1. Product description . The Codex 
standard tor sweetened condensed milk 
<No. A-4> in se:tlon 1.1 describes the 
food as one obtained by the partial re¬ 
moval of water only from milk with the 
addition of sugars. Paragraph <a> of 
4 131.120 describes the food similarly 
but, instead of ’‘sugars.” permits the use 
of any safe and suitable nutritive sweet¬ 
ener and also states that the amount of 
such sw'eetener shall be sufficient to pre¬ 
vent spoilage. Paragraph (a> of I 131.- 
120 also provides for pasteurization and 
optional homogenization of the food, 
and no change In these provisions is pro¬ 
posed. Use of the term “nutritive carbo¬ 
hydrate sweetener’* is proposed in order 
to be more definitive, and it is consistent 
with the language of new U.S. food 
standards. 

2. Composition. Paragraph <a> of 
4131.120 states that sweetened con¬ 
densed milk shall contain not less than 


8.5 percent milkfat by weight while the 
Codex standard In section 2.1.1 provides 
for a minimum of 8.0 percent milkfat by 
weight (m m>. The Commissioner pro¬ 
poses to adopt the minimum 8.0 percent 
milkfat as prescribed by Codex. 

The Codex standard for sweetened 
condensed skimmed milk In section 2.2 
provides for a minimum total milk solids 
content of 24.0 percent by weight «m/ 
m) of the food. The Commissioner pro¬ 
poses to adopt the Codex minimum total 
milk solids requirement of 24 percent by 
weight. He further proposes to establish 
a maximum milkfat requirement of not 
more than 0.5 percent by weight in the 
standard of identity for sweetened con¬ 
densed skimmed milk. The Commis¬ 
sioner Is of the opinion that designation 
of the maximum percent milkfat in the 
standard of Identity is necessary to ade¬ 
quately define the nature of the food. 
The Codex standard does not provide 
for a maximum level of milkfat in 
sweetened condensed skimmed milk. 

3. Optional ingredients —a. Inorganic 
salts . The Codex standard designates 
specific food additives (salts) with max¬ 
imum levels which may be used In 
sweetened condensed mUk products. Sec¬ 
tion 131.120 and the proposed U.S. 
standard of Identity for sweetened con¬ 
densed skimmed milk do not provide for 
the use of these salts. The Commissioner 
is of the opinion that such salts are un¬ 
necessary and. therefore, he makes no 
provision for their use. 

b. Characterizing flavoring ingredi¬ 
ents. The proposed revision of 5 131.120 
<b> and the proposed standard for 
sweetened condensed skimmed milk per¬ 
mit the optional use of characterizing 
flavoring ingredients, writh or without 
coloring and nutritive carbohydrate 
sweeteners. Including fruit, fruit juice, 
natural and artificial food flavoring 
The Codex standard for sweetened con¬ 
densed milk products has no such pro¬ 
vision. The Commissioner Is of the opin¬ 
ion that providing for flavoring ingre¬ 
dients will permit manufacturers to ex¬ 
ercise their creativity in the develop¬ 
ment of new sweetened condensed milk 
products and thereby provide a greater 
range of products for consumer selec¬ 
tion. 

4. Methods of analysis. The Codex 
standard for sweetened condensed milk 
products provides methods of analysts 
tor the determination of milkfat and su¬ 
crose content. Paragraph <c) of 5 131.- 
120 and the proposed standard of iden¬ 
tity for sweetened condensed skimmed 
milk reference a method for the deter¬ 
mination of milkfat content only. No 
provision is being proposed for the de¬ 
termination of nutritive carbohydrate 
sweeteners since no minimum or maxi¬ 
mum values are specified. 

5. Label declaration. —a. The Codex 
standard permits the use of milk other 
than cow’s milk In sweetened condensed 
mUk products if the label so indicates 
Such milk is not permitted in any U S 
standardized milk or cream product. 
and hence no reference to the milk s 
origin is necessary. 
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b Paragraph (e) of i 131.120 and the 
proposed standard of Identity for sweet¬ 
ened skimmed milk state that if the food 
b homogenized the label must bear the 
word “homogenized/* Further, if used 
In the food, any characterizing flavoring 
must be declared on the label as provided 
for in 21 CFR 101.22 (formerly 21 CFR 
M2 prior to modification published in 
the Fkoeral Register of March 15. 1977 
(42 FR 14302)). The Codex standard for 
jraectened condensed milk products has 
no provision for homogenization or the 
addition of characterizing flavoring in* 
greclients and is therefore silent with re¬ 
spect to such label declarations. The 
Commissioner proposes no change in the 
labeling provisions of 4 131.120(e). 

Accordingly, having reviewed the Co¬ 
dex standard s, th e Commissioner pro¬ 
poses that 21 CFR Part 131 be amended 
by: (1) Revising certain aspects of the 
standards of identity for evaporated milk 
(21 CFR 131.130) and for sweetened con¬ 
densed milk (21 CFR 131.120) based on 
the recommended Codex standards for 
these foods; and (2) establishing new 
standards of Identity for evaporated 
skimmed milk (21 CFR 131.132) and for 
sweetened condensed skimmed milk (21 
CFR 131.122) which in the opinion of 
the Commissioner, will promote honesty 
and fair dealing in the interest of con¬ 
sumers; and <3> updating the refer¬ 
enced methods of analysis in if 131.120 
fc> and 131.130(d) to reflect the 12th 
Ed of the “Official Methods of Analysis 
of the Association of Official Analvtical 
Chemists”; and (4) amending I 131.130 
<c> to provide for safe and suitable nu¬ 
tritive carbohydrate sweeteners as In¬ 
gredients in the optional characterizing 
flavoring Ingredients. 

The Commissioner proposes that, ex¬ 
cept as to any provisions that may be 
itayed by the filing of proper objections, 
til products initially introduced into in¬ 
terstate commerce on or after July 1, 
1979 shall comply with the final regula¬ 
tions. 

The Commissioner has considered the 
environmental effects of the Issuance or 
amendment of food standards and has 
concluded in 21 CFR 25.1(d)(4) (for¬ 
merly 21 CFR 0.1(d) (4) prior to the re- 
codmratioin published in the Federal 
RrcisTE* of March 22. 1977 (42 FR 
15553 >) that food standards are not ma¬ 
jor agency actions significantly affect¬ 
ing the quality of the human environ¬ 
ment Therefore, an environmental im¬ 
pact statement is not required. 

Therefore, under the Federal Food. 
Dm*, and Costmetic Act (sec* 401. 701 
(«). 52 Stat. 1046 as amended, 70 Stat. 
919 as amended (21 U.8.C. 341. 371(e))) 
jnd under authority delegated to the 
Commissioner (21 CFR 5.1). it is pro¬ 
pose that Part 131 be amended as fol¬ 
lows: 

> By revising |131.120 to read as fol- 

lows: 

§131.120 Sweetened condensed milk. 

(a Description. Sweetened condensed 
mk is the food obtained by partial re- 
water only from a mixture of 
and safe and suitable nutritive car- 
otoydrate sweeteners. The finished food 


contains not less than 8.0 percent by 
weight of mllkfat. and not less than 28 
percent by weight of total milk solids. 
The quantity of nutritive carbohydrate 
sweetener used Is sufficient to prevent 
spoilage. The food is pasteurized and 
may be homogenized. 

<b> Optional ingredients. Safe and 
suitable characterizing flavoring ingre¬ 
dients. with or without coloring and nu¬ 
tritive carbohydrate sweeteners, as fol¬ 
lows: 

(1) Fruit and fruit Juice, including 
concentrated fruit and fruit Juice. 

(2) Natural and artificial food flavor¬ 
ing. 

(c) Method of analysis . The mllkfat 
content is determined by the method 
prescribed in “Official Methods of Anal¬ 
ysis of the Association of Official Ana¬ 
lytical Chemists,'* 12th Ed. 1975. sec¬ 
tion 16.167, under "Fat—Official Final 
Action.” • 

(d) Nomenclature. The name of the 
food is “Sweetened condensed milk/* The 
word "homogenized" may appear on the 
label if the food has been homogenized. 
The name of the food shall include a 
declaration of the presence of anv char¬ 
acterizing flavoring, as specified in 
6 101.22 of this chapter. 

<e) Label declaration. The optional 
nutritive carbohydrate sweetener(s) re¬ 
quired tn paragraph (a) of this section 
and each of the optional ingredients 
specified In paragraph <b> of this section, 
when used in the food, shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this 
chapter. 

2. By adding 4 131.122 to read as 
follows: 

6131*122 Sweetened condemned *kimined 
milk* 

(a) Description. Sweetened condensed 
skimmed milk is the food obtained by the 
partial removal of water only from a 
mixture of skim milk and safe and suit¬ 
able nutritive carbohydrate sweeteners. 
The finished food contains not more than 
0 5 percent by weight of mllkfat unless 
otherwise indicated and not less than 24 
percent by weight of total milk solids. 
The quantity of nutritive carbohydrate 
sweeteners used Is sufficient to prevent 
spoilage. The food is pasteurized and may 
be homogenized. 

(b) Optional ingredients. Safe and 
suitable characterizing flavoring ingredi¬ 
ents, with or without coloring and nutri¬ 
tive carbohydrate sweeteners, as follows: 

<1> Fruit and fruit juice, including 
concentrated fruit and fruit Juice. 

(2) Natural and artificial food flavor¬ 
ing. 

(c) Method of analysis. The mllkfat 
content is determined by the method 
prescribed In "Official Methods of Anal¬ 
ysis of the Association of Official Ana¬ 
lytical Chemists," 12th Ed.. 1975. sec¬ 
tion 16.167 under "Fat—Official Final 
Action."* 


»Copies may he obtained from the Asso¬ 
ciation of Official Analytical Chemists. P.O. 
Box 540. Beniamin Pranklln Station. Wash¬ 
ington. D C. 20044 


(d) Nomenclature. The name of the 
food is "Sweetened condensed skimmed 
milk." The word "homogenized" may 
appear on the label if the food has been 
homogenized. If the mllkfat content is 
over 0.5 percent by weight, the name of 
the food shall be accompanied by the 

statement “Contains_percent milk- 

fat”. the blank to be filled in with the 
fraction "Hi**, or multiple thereof, closest 
to the actual mllkfat content of the prod¬ 
uct. The name of the food shall be 
accompanied by a declaration of the 
presence of any characterizing flavoring, 
as specified in § 101.22 of this chapter. 

(e> Label declaration. The optional 
nutritive carbohydrate sweetener re¬ 
quired in paragraph (a) of this section 
and each of the ootionAl ingredients 
specified In paragraph (b) of this section 
when used in the food, shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this 
chapter. 

3. By revising 9 131.130 to read as 
follows: 

§ 131.130 Evaporated milk. 

(a) Description. Evaporated milk is 
the liquid food obtained by partial re¬ 
moval of water only from milk. It con¬ 
tains not less than 7.5 percent by weight 
of mllkfat and not less than 25 0 percent 
by weight of total milk solkis. Evaporated 
milk contains added vitamin D as pre¬ 
scribed by paragraph <b> of thl* section. 
It is homogenized. It Is sealed in a con¬ 
tainer and so processed by heat, either 
before or after sealing, as to prevent 
spoilage. 

ib> Vitamin addition. (1) Vitamin D 
shall be present in such quantity that 
each fluid ounce of the food contains 25 
International Units thereof within limits 
of good manufacturing practice. 

(2) Addition of vitamin A is optional. 
If added, vitamin A shall be present in 
such quantity that each fluid ounce of 
the food contains not less than 125 Inter¬ 
national Units thereof within limits of 
good manufacturing practice. 

(c> Optional ingredients. The follow¬ 
ing safe and suitable ingredients may be 
used: 

Cl) Carriers for vitamins A and D. 

(2) Emulsifiers. 

(3) 8tabillzers. with or without dloctyl 
sodium sulfosuccinate (when permitted 
by and complying with the provisions of 
( 172.810 of this chapter) as a solubilizing 
agent. 

(4) Characterizing flavoring in¬ 
gredients, with or without coloring and 
nutritive carbohydrate sweeteners, as 
follows: 

(1) Fruit and fruit juice. Including 
concentrated fruit and fruit Juice. 

(ii> Natural and artificial food flavor¬ 
ing. 

(d> Methods of analysis. The follow ing 
referenced methods of anal vs is are from 
"Official Method^ of Analvsi* of the As¬ 
sociation of Official Analytical Chemists," 
12th Ed.. 1975/ 

(1) Mllkfat content—"Fat-Official 
Final Action," section 16.154/ 


FEDERAL REGISTER, VOL 42, NO. 138—TUESDAY, JULY 19, 1977 







37018 


PROPOSED RULES 


(2) Total milk solids—"Total Solids— 
Official Pinal Action." section 16.151.* 

(3) Vitamin D con tent—" Vitamin D in 
Milk—Official Final Action." sections 
43.166-43.179.* 

(e) Nomenclature. The name of the 
food is "Evaporated milk". The phrase 
"vitamin D" or "vitamin D added", or 
"vitamin A and D" or "vitamins A and 
D added", as is appropriate, shall im¬ 
mediately precede or follow the name of 
the food wherever it appears on the prin¬ 
cipal display panel or panels of the label 
in letters not less than one-half the 
height of the letters used in such name. 
The name of the food shall include a 
declaration of the presence of any 
characterizing flavoring, as specified in 
I 101.22 of this chapter. 

(f) Label declaration. Each of the 
optional ingredients used shall be 
declared on the label as required by the 
applicable sections of Parts 1 and 101 of 
this chapter. 

4. By adding f 131.132 to read as 
follows: 

g 131.132 Evaporated ftkimmn! milk. 

(a) Description. Evaporated skimmed 
milk is the liquid food obtained by the 
partial removal of water only from skim 
milk. It contains not less than 20 per¬ 
cent by weight of total milk solJds. and 
not more than 0.5 percent by weight of 
milkfat unless otherwise indicated. 
Evaporated skimmed milk contains 
added vitamins A and D as prescribed by 
paragraph <b> of this section. It may be 
homogenized. It is sealed in a container 
and so processed by heat, either before or 
after sealing, as to prevent spoilage. 

<b) Vitamin addition. (1) Vitamin D 
shall be present in such quantity that 
each fluid ounce of the food contains 25 
International Units thereof within limits 
of good manufacturing practice. 

(2) Vitamin A shall be present in such 
quantity that each fluid ounce of the food 
contains not less than 125 International 
Units thereof within limits of good 
manufacturing practice. 

Cc) Optional ingredients. The follow¬ 
ing safe and suitable ingredients may be 
used: 

( 1 > Carriers for vitamin A and D. 

(2) Emulsifiers. 

(3) Stabilizers, with or without dioctyl 
sodium sulfosucclnate (when permitted 
by. and complying with provisions of 
1 172.810 of this chapter) as a solubilizing 
agent. 

(4) Characterizing flavoring ingredi¬ 
ents, with or without coloring and nutri¬ 
tive carbohydrate sweeteners, as follows: 

<i> Fruit and fruit Juice, including con¬ 
centrated fruit and fruit Juice. 

(ID Natural and artificial food flavor¬ 
ing. 

(d> Methods of analysis. The following 
referenced methods of analysis are from 
"Official Methods of Analysis of the As¬ 
sociation of Official Analytical Chem¬ 
ists." 12th Ed . 1975.* 

(1) Milkfat content^-"Fat—Official 
Final Action."section 16.154* 

(2) Total milk solids—"Total Solids— 
Official Final Action." section 16.151* 


(3) Vitamin D content—"Vitamin D in 
milk—Official Final Action." sections 
43 166-43.179.* 

<e) Nomenclature. The name of the 
food is "Evaporated skimmed milk." The 
phrase "vitamins A and D" or "vitamins 
A and D added", shall Immediately pre¬ 
cede or follow the name of the food 
wherever it appears on the principal dis¬ 
play panel or panels of the label in letters 
not less than one-half of the height of 
the letters used in such name. If the 
milkfat content is over 0.5 percent by 
weight, the name of the food shall be ac¬ 
companied by the statement, "Contains 

__ percent milkfat". the blank to be 

filled in with the fraction "ft", or mul¬ 
tiple thereof, closest to the actual milk¬ 
fat content of the product. The name of 
the food shall be accompanied by a dec¬ 
laration indicating the presence of any 
characterizing flavoring, as specified in 
$ 101.22 of this chapter. 

(f > Label declaration . Each of the op¬ 
tional ingredients used shall be declared 
on the label as required by the applicable 
sections of Parts 1 and 101 of this chap¬ 
ter. 

Interested persons may. on or before 
September 19. 1977. submit to the Hear¬ 
ing Clerk < HFC-20), Food and Drug Ad¬ 
ministration. Rm. 4-65, 5600 Fishers 
Lane. Rockville, MD 20857, written com¬ 
ment# regarding this proposal. Four 
copies of all comments shall be sub¬ 
mitted. except that individuals may sub¬ 
mit single copies of comments, and shall 
be identified with the Hearing Clerk 
docket number found in brackets in the 
heading of this document. Received com¬ 
ments may be seen in the above office 
between the hours of 9 a.m. and 4 pjn., 
Monday through Friday. 

Nora. — The Food and Drug Administration 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic Impact statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Dated: June 23.1977. 

Howard R. Roberts. 

Acting Director, Bureau of Foods. 

Nor*.—Incorporation by reference ap¬ 
proved by the Director of the Office of the 
Federal Register on March II, 1976. Refer¬ 
enced material U on file in the Federal Reg¬ 
ister Library. 

JFR Doc.77-20578 Filed 7-18-77:8:45 am] 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 
[ 25 CFR 171] 

LEASING OF TRIBAL LANDS FOR 
MINING 

Definitions, Etc. 

AGENCY: Bureau of Indian Affairs. In¬ 
terior Department. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
revise 25 CFR 171 so as to define oil and 
gas or other mining agreements: to pre¬ 
scribe the responsibilities of the Area 
Oil and Gas and Mining Supervisor, U.S. 
Geological Survey: and to provide the 


necessary authority for said Supervisors 
to carry out those responsibilities. 

COMMENT DATE: Comments must be 
received on or before August 18, 1977. 

ADDRESSES: Interested persons are in¬ 
vited to participate in the evaluation of 
the proposed amendments by submitting 
written data, views, or arguments. Re¬ 
sponses should identify the subject mat¬ 
ter and be directed to the Commissioner. 
Bureau of Indian Affairs. U.S. Depart¬ 
ment of the Interior. Washington. D.C. 
20245. with a copy to the Chief. Con¬ 
servation Division. U.S. Geological Sur¬ 
vey. National Center (650), 12201 Sun¬ 
rise Valley Drive. Res ton, Virginia 22092 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mr. Tommv Riggs, Division of Trust 

Services, Bureau of Indian Affairs. 

Washington. D.C. 20245 <202-343- 

7737). 

SUPPLEMENTARY INFORMATION : 
The Department of the Interior proposes 
to amend the regulations entitled Leas¬ 
ing of Tribal Lands for Minina (25 CFR 
Part 171) by revising the definition of 
"supervisor" in $ 171.1(b), adding a new 
subsection <c) to § 171.1 defining the 
term "oil and gas or other mining agree¬ 
ment" and adding a new 5 171.2a to pro¬ 
vide the approval mechanism for oil and 
gas or other mining agreements and to 
prescribe that operations conducted pur¬ 
suant to said agreements are subject 
to the regulations contained in 25 CFR 
171 and. in the absence of a conflict to 
the regulations in Chaoter n. 30 CFR 

The revision is proposed pursuant to 
the authority vested in the Secretary of 
the Interior by the Unallotted Indian 
Land Leasing Act of May 11, 1938. aa 
amended (25 U.S.C. 396a). as an interim 
measure pending final revision of 25 CFR 
Parts 171. 177. 182. and 183 governing 
mineral development contracts on Indian 
lands which was published as proposed 
rulemaking in the Federal Register of 
April 5. 1977 <Vol. 42. No. 65. pp. 18083- 
18099). ^ 

The recent entry of certain Indian 
tribes into oil and gas or other mining 
agreements with private companies 
through negotiation as authorized by 25 
US.C. 396b, necessitates the proposed 
revision because the term “lease." as 
used in Capter II or Title 30 of the Code 
of Federal Regulations and the exiting 
regulations in 25 CFR 171. does not spe¬ 
cifically include such oil and gas or other 
mining agreements. As a result, the Geo* 
logical Survev Is without authority under 
25 CFR 171 or 30 CFR 221 to provide the 
approval and supervisory functions re* 
lating to operations conducted pursuant 
to the terms of these negotiated agree- 

The proposal would amend the exist¬ 
ing regulations in Port 171 of Title ^ 
of the Code of Federal Regulations to de¬ 
fine the responsibilities of the Area ou 
and Gas or Mining Supervisor with re¬ 
spect to these "oil and gas or other min¬ 
ing agreement" and to provide the nec¬ 
essary regulatory authority to com' ou 
those responsibilities 
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As proposed. Part 171 would be 
amended as follows: 

PART 171—LEASING OF TRIBAL LANDS 
FOR MINING 

Section 171.l<b> Is revised and 1171.1 
(c> Is added as follows: 

$ 171. 1 Definition*. 

• • • • • 

<b) The term ‘’supervisor” In this Pan 
refers to the Area Oil and Oas or Min¬ 
ing Supervisor; a representative of the 
Secretary, subject to the direction and 
supervisory authority of the Director. 
Geological Survey; Chief. Conservation 
Division, and the appropriate Regional 
Conservation Manager. Conservation Di¬ 
vision. Geological Survey. The supervisor 
is authorized and empowered to approve, 
supervise, and direct operations under oil 
»nd gas or other mining leases and oil 
and gas or other mining agreements; to 
furnish scientific and technical informa¬ 
tion and advice; to ascertain and record 
the amount and value of production; 
and to determine and record rentals and 
royalties due and paid. However, as to oil 
and gas or other mining agreements, or 
leases approved hereafter having profit- 
sharing provisions, the supervisor is not 
authorized or empowered to perform op¬ 
erational cost accounting functions, col¬ 
lect, or distribute funds resulting from 
any profit-sharing provisions contained 
therein nor to enforce those contract 
provisions relating to performance which 
are beyond the scope of the services nor-* 
nully provided by the supervisor for oil 
and gas or other mining leases approved 
pursuant to the proviso contained in 25 
UB.C. 396a. 

(O The term “oil and gas or other 
mining agreement" in this Part refers to 
a contract for the exploration and de¬ 
velopment of oil and/or gas or other min¬ 
erals on restricted Indian lands entered 
into pursuant to the proviso contained 
in 25 UB.C 396b. 

Section 171.2a is added as follows: 

§ 171.2a Oil and ga» or other mining 
Agreements. 

Any agreement for the exploration and 
development of oil and/or gas or other 
minerals made pursuant to the proviso 
contained in 25 UB.C. 396b shall be sub¬ 
mitted to the Superintendent prior to 
approval by the Secretary or his author- 
ted delegate. When not Inconsistent with 
the express provisions of the agreement, 
operations conducted pursuant to such 
an agreement are subject to the regula¬ 
tions In this Part and. In the absence of 
any conflict, to the regulations in Chap¬ 
ter II of Title 30 of the Code of Federal 
Regulations. 

Not*.— it baa been determined that lasu- 
4ac * the proposed amendment* to the 
regulations does not constitute a major 
™*ral action significantly affecting the 
jluahty of the human environment within 
meaning of Section 102(2) (C) of the 
niUional Environmental Policy Act of 1969 
Slat. 852. 853) . 


Nor*.—The Department of the Interior 
has determined that this document does not 
contain a major proposal requiring prepa¬ 
ration of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107. 

Dated: July 7. 1977. 

Cecil D. And rits. 
Secretary . 

NtCATlVX DeCLAlATXOM 

Tn accordance with Executive Order No. 
11821 and OMB Circular No. A-107. the De¬ 
partment of the Interior has reviewed and 
evaluated the inflationary effects of the pro¬ 
posed revision of 25 CPU 171. 

The proposed modification to the regula¬ 
tions will not Increase costs. Competition 
among oil and gas or other mining operator* 
will not be affected nor will there be any 
appreciable effect on the number or avail¬ 
ability of jobs. 

I have determined, based on the proposal 
and attached Economic Impact Analysis, that 
approval of the proposed amended regula¬ 
tions does not constitute a “major- Federal 
action as defined by the Department of the 
Interior guidelines. Accordingly, the prepara¬ 
tion of an inflation Impact statement Is un¬ 
necessary. 

Cecil D. Akdeds, 
Secretary 

JtrLT 7. 1977. 

Economic Impact Analysis 

Proposed Revision of the Leasing of Tribal 
Lands for Mining (25 CFR Part 171). 

The proposed modification of 25 CFR sec¬ 
tion 171 1(b) updates the definition of the 
Area Oil and Gas or Mining Supervisor to 
clarify the extent of their authority: adds a 
new subsection (c) to 25 CFR section 171.1 
to define the term “oil and gas or other min¬ 
ing agreement** as a contract for the ex¬ 
ploration and development of oil and/or gas 
or other minerals on restricted Indian lands 
entered into pursuant to the proviso con¬ 
tained In 25 U S.C. 396b: and adds a new 
section 25 CFR 171.2a to provide the approval 
mechanism for oil and gas or other mining 
agreements and to prescribe that operations 
conducted pursuant to aald agreements are 
subject to the regulation contained in 25 CFR 
171 and. in the absence of a conflict, to the 
regulations in Chapter II. 30 CFR. 

The effect of this proposed revision on 
costs, competition, and Jobs has been ana¬ 
lyzed as follows: 

1. Costs. The revised regulations merely 
define the responsibility and authority of 
the Area Oil and Gas or Mining Supervisor 
with respect to negotiated oil and g*s or 
other mining agree menu relating to re¬ 
stricted Indian lands. As such, there will be 
no significant increase in costa. 

2. Competition, Competition among op¬ 
erators will not be affected by the revised 
regulations as the provisions will be uniform¬ 
ly applied to the operators of all negotiated 
oil and gas or other mining agree menu 
and leases. 

3. Jobs. Since the proposed revision Im¬ 
poses no new burdens on industry, the reg¬ 
ulations will have no appreciable effect on 
the number or availability of Jobs. 

In summary, the proposed modification of 
25 CFR 171 1(b) and the addition of II 171.1 
(c) and 171.2a will not constitute a “major** 
inflationary action and. therefore, should not 
require the preparation of an Inflation Im¬ 
pact Statement. 

| FR Doc.77-20566 Filed 7-18-77;8 45 am| 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
[32 CFR Part 806b] 

|APReg. 12-35] 

PRIVACY ACT OF 1974 
Exemption 

Correction 

In FR Doc. 77-18798 appearing on 
page 33776 in the issue of Friday, July 1. 
1977* in the third line of 5 806.58(m) (3). 
the word now reading “disqualification” 
should read “qualification”. 

VETERANS ADMINISTRATION 

[38 CFR Part 21] 

VETERANS EDUCATION 

Cooperative Courses; Remedial and 
Refresher Training 

AGENCY: Veterans Administration. 
ACTION: Proposed Regulations. 

SUMMARY: The cooperative training 
course has ,a work and on In-school 
phase. The in-school portion must be at 
least as great as the work portion. The 
proposed rule provides that, when the 
student continues to work during vaca¬ 
tion or break periods, the additional 
amount of work performed during such 
phases will not be counted against the 
student. This will enable the student to 
gain the additional work experience 
available during such periods without 
violating the basic legal requirements 
for cooperative training courses. 

It is also proposed to amend other reg¬ 
ulations which refer to deficiency train¬ 
ing to add definitions of remedial and 
refresher training so that the reader will 
be aware of the meaning of these terms 
when they are referred to in these regu¬ 
lations and to indicate that those types of 
training are also subject to the provisions 
of these regulations. Designations of 
“wife or widow” are changed to “spouse 
or surviving spouse” in accordance with 
statutory authority. 

DATES: Comments must be received 
on or before August 18. 1977. It is pro¬ 
posed to make these changes effective 
the date of final approval. 

ADDRESSES: Send written comments 
to: Administrator of Veterans Affairs 
<271 A) # Veterans Administration. 810 
Vermont Ave. NW., Washington* D.C. 
20420. 

Comments will be available for inspec¬ 
tion at the address showrn above during 
normal business hours until August 29, 
1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

June C. Schaeffer. Assistant Director 
for Benefits and Facilities. Education 
and Rehabilitation Service. Depart¬ 
ment of Veterans Benefits, Veterans 
Administration. 810 Vermont Avenue 
NW, Washington, D.C. 20420, 202-389- 
2092. 
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PROPOSED RULES 


SUPPLEMENTARY INFORMATION: 
Section 2l.4233<a>(1) is amended to 
clarify the intent as to the work phase 
of a course of training. The existing 
provisions require that the in-school por¬ 
tion of the course shall be at least as 
great as the work portion of a coopera¬ 
tive course. It was not the intent that 
the students be bqrred from working dur¬ 
ing vacation or break periods merely be¬ 
cause the student's work phase would 
become the predominant portion of the 
course. 

Sections 21,4235 and 21 4237 are 
amended to add definitions of remedial 
and refresher training to the sections 
concerning the Predischarge Education 
Program and the Special Assistance for 
Educationally Disadvantaged veterans, 
spouses and surviving spouses. Experience 
has indicated a tendency by educational 
institutions and beneficiaries to fail to 
understand that deficiency, remedial and 
refresher training are each a separate 
type of training. 

Section 21 4272 concerning noncredit 
deficiency courses is amended to make 
dear that the existing reference to de¬ 
ficiency training has always been in¬ 
tended to include the types of training 
characterized as remedial or refresher. 
Also definitions of deficiency, remedial or 
refresher courses have been added. 

Additional Comment Information 

Interested persons are invited to sub¬ 
mit written comments, suggestions, or 
objections regarding the proposal to the 
Administrator of Veterans Affairs 
(271A). Veterans Administration* 810 
Vermont Avenue. NW„ Washington. D.C. 
20420. All w ritten comments received w ill 
be available for public Inspection at the 
above address only betw een the hours of 
8 a m. and 4:30 p.m. Monday through 
Friday (except holidays) . until August 29. 
1977. Any person visiting Central Office 
for the purpose of inspecting any such 
comments will be received by the Central 
Office Veterans Services Unit in room 
132. Such visitors to any VA field station 
will be informed that the records are 
available for inspection only in Central 
Office and furnished the address and the 
above room number. 

Inflation impact: The Veterans Ad¬ 
ministration has determined that this 
document docs not contain a major pro¬ 
posal requiring preparation of an Infla¬ 
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107. 

Approved : July 13. 1977. 

By the direction of the Administrator. 

John J. Leffler, 
Associate Deputy Administrator. 

1. In 5 21.4233. paragraph (aMl) Is re¬ 
vised to read as follows: 

§ 21.1233 Combination. 

4 • • • • 

fa> Cooperative courses. A full-time 
program of education consisting of 
phases of school instruction alternated 
with training in a business or industrial 
establishment with such training being 
strictly supplemental to the school in¬ 
struction may be approved. Alternating 
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periods may be a part-day in school and 
a part-day on Job or may be such periods 
which alternate on a daily, weekly, 
monthly or on a term basis. For purposes 
of approval the school offering the course 
must submit to the State approving 
agency, with Its application, statements 
of fact showing at least the following: 

(1) That the alternate In-school pe¬ 
riods of the course are at least as long as 
the alternate periods in the business or 
industrial establishment; in determining 
this relationship between the two compo¬ 
nents of the course, training received in a 
business or industrial establishment dur¬ 
ing a vacation or'officially scheduled 
school break period shall be excluded 
from the calculation: where the course 
is approved as continous part-time work 
and part-time study in combination, it 
shall be measured on the basis of the 
ratio which each portion of the training 
bears to full time as defined in S 21.4270 
(c) and <g>, The institutional portion 
must be at least equivalent to one-half 
time training and must be combined with 
a Job training portion sufficient for the 
combined training to equal full time. 

• • • • • 

2. In $ 21.4234. paragraph (d) (2) is re¬ 
vised to read as follows: 

§ 21.1231 Change «>f program. 

• • • • • 

(d) Chapter 35; spouse and surviving 
spouse. • • • 

(2> In any instance w f here the eligible 
spouse or surviving spouse has inter¬ 
rupted. or failed to progress in, her or 
his program due to her or his own mis¬ 
conduct. neglect or lack of application, 
there exists a reasonable likelihood with 
respect to the program which she or he 
proposes to pursue that there will not be 
a recurrence of such an interruption or 
failure to progress. 

• § • • t 

3. In $ 21.4235, paragraphs <h) and 
<i> are added to read as follows: 

§ 21.1233 l , rrdi*chnrgc education pro¬ 
gram (PRKP) and special aMfoUnce 
for educationally disadvantaged vet¬ 
erans; chapter 31. 

• • • • • 

(h) Remedial course. A special course 
designed to overcome a deficiency at the 
elementary or secondary level in a par¬ 
ticular area of study or to overcome a 
handicap, such as in speech. 

<i> Refresher course. A course at the 
elementary or secondary level to review 
or update material previously covered in 
a course that has been satisfactorily 
completed. 

4 in $21.4237. the headnote, the In¬ 
troductory portion of paragraph <a) pre¬ 
ceding subparagraph Cl>, and paragraph 
id» are revised and paragraphs (h> and 
(|i are added so that the revised and 
added material reads as follows: 

§ 21.1237 Special uftftUtunrc for the edu¬ 
cationally disadvantaged; chapter 35 
»poUM> or surviving »pou*c. 

(a) Enrollment. Enrollment of an eli¬ 
gible spouse or surviving spouse may be 
approved in an appropriate course or 
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courses at the secondary school level in 
a State if the spouse or surviving spouse: 

• 4 4 4 * 

<d) Entitlement charge. No charge 
will be made against the period of the 
entitlement of the spouse or surviving 
spouse because of enrollment in courses 
under the provisions of this section <38 
UBC. 1733). 

• a • 4 • 

<h) Remedial course. A special course 
designed to overcome a deficiency at the 
elementary or secondary level in a par¬ 
ticular area of study or to overcome a 
handicap, such as in speech. 

<i) Refresher course. A course at the 
elementary or secondary level to review 
or update material previously covered in 
a course that has been satisfactorily 
completed. 

5. In $ 21.4272. paragraphs <f> and 
<g» are revised to read as follow**: 

§21.4272 Collegiate undergrad nan; 

credit-hour l»a*»U. 


<f) Noncredit courses —(1) Measure¬ 
ment. Except for courses leading to a 
high school diploma or the equivalent, 
none red it courses given by an institution 
of higher learning shall be measured on 
a quarter- or semester-hour basis if con¬ 
sidered by the institution to be the 
equivalent, for other administrative pur¬ 
poses, of undergraduate courses that 
lead to a standard college degree at the 
school. Other noncredit courses shall be 
measured under $ 21.4270 (a), (b) or <D 
as appropriate. Where the school re¬ 
quires the veteran or eligible person to 
pursue noncredit deficiency, remedial or 
refresher courses in order to meet cer¬ 
tain scholastic or entrance requirements, 
the school w r lll certify the credit -hour 
equivalent of such noncredit deficiency, 
remedial or refresher courses in addition 
to the credit hours for which the veteran 
or eligible person is enrolled. The course 
will be measured on the total credit hour 
and the credit-hour equivalency. 

(2) Entitlement charge. For awards to 
eligible children under chapter 35. the 
entitlement charge for noncredit courses 
will be made on the same basis as 
measurement for payment purposes For 
awards under chapter 34 and for spouses 
and surviving spouses, under chapter 35. 
no entitlement charge will be made for 
any noncredit deficiency, remedial or re¬ 
fresher course on a secondary school 
level. 

(g> Definitions tl> Deficiency Course . 
A deficiency course is any secondary level 
course or subject not previously com¬ 
pleted .satisfactorily which Is specifically 
required for pursuit of a post-secondary 
program of education. 

(2) Remedial course. A special course 
designed to overcome a deficiency at the 
elementary or secondary level In a par¬ 
ticular area of study or to overcome a 
handicap, such as In speech. 

(3) Refresher course. A course at tne 
elementary or secondary level to re\ ic * 
or update material previously covered in 
a course that has been satisfactorib 
completed. 

|FK Doc 77-20893 Filed 7-18-77:8 45 sml 
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ADMINISTRATIVE CONFERENCE 
OF THE UNITED STATES 

SELECT COMMITTEE ON EX PARTE 

COMMUNICATIONS IN RULEMAKING 

Meeting 

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463). notice 
is hereby given of a meeting of the Com¬ 
mittee on Ex parte Communications in 
Rulemaking of the Administrative Con¬ 
ference of the United States, to be held 
at 2 p m. July 28, 1977. in the offices of 
the Administrative Conference of the 
United States* 2120 L Street NW.. Suite 
500. Washington. D.C. 

The Committee will meet to consider 
again Professor Nathanson's draft Com¬ 
mittee report and a proposed recommen¬ 
dation on the subject of treatment of cx 
parte communications to agency officials 
in informal rulemaking. 

Attendance is open to the interested 
public, but limited to the space available. 
Persons wishing to attend should notify 
this office at least one day in advance. 
The Committee Chairman may. if he 
deems it appropriate, permit members 
of the public to present oral statements 
at the meeting; any member of the pub¬ 
lic may file a written statement with the 
Committee before, during, or after the 
meeting. 

For further information concerning 
this Committee meeting contact Richard 
K Berg 202-254-7020. Minutes of the 
meeting will be available on request. 

Richard K. Berg. 

Executive Secretary. 

July 13, 1977. 

IFR Doc.77-20696 Filed 7-18-77.8:45 am) 


DEPARTMENT OF AGRICULTURE 
Farmers Horne Administration 
1 Notice of Designation Number A460) 
PENNSYLVANIA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
Aquaculture operations have been sub¬ 
stantially affected in Erie County. Penn¬ 
sylvania, as a result of a severe freeze 
April 29, 1977. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
pursuant to the provisions of the 
tonvoUdated Farm and Rural Develop¬ 
ment Act, as amended by Public Law 94- 
“ an d the provisions of 7 CFR 1832.3(b) 
mcludtng the recommendation of Gov¬ 
ernor Milton J. Shapp that such desig- 
®*hon be made. 

Applications for emergency loans must 

received by this Department no later 


than August 29. 1977. for physical losses 
and March 30. 1978. for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loons. The urgency of the need for 
loans in the designated area makes it 
impracticable and contrary to the public 
interest to give advance notice of pro¬ 
posed rulemaking and Invite public par¬ 
ticipation. 

Done at Washington. DC. this 11th 
day of July. 1977. 

Gordon Cavanaugh, 
Administrator , 

Farmers Home Administration . 

|FR Doc.77-206S5 Plied 7-18-77.8:45 am| 


Rural Electrification Administration 
DEPUTY ADMINISTRATOR ET AL 
Delegation of Authority 

Pursuant to the Rural Electrification 
Act of 1936, as amended (7 U-S.C. 901 et 
seq ) and paragraphs 2.7 and 2.72. Title 
7. Code of Redcral Regulations, the fol¬ 
lowing delegations of authority are made 
by the Administrator of the Rural Elec¬ 
trification Administration and the Gov¬ 
ernor of the Rural Telephone Bank. 

1. The Deputy Administrator, or the 
Acting Deputy Administrator, of the 
Rural Electrlflcation Administration is 
delegated authority, to be exercised only 
during the absence or unavailability of 
the Administrator, to perform all the 
duties and exercise all the powers which 
are now or w T hich may hereafter be dele¬ 
gated to the Administrator of the Rural 
Electrification Administration and the 
Governor of the Rural Telephone Bank. 

2. The Assistant Administrator, Ad¬ 
ministration: the Assistant Administra¬ 
tor. Electric: the Assistant Admlnistror. 
Telephone; and any other officer of the 
Rural Electrification Administration 
designated in writing by the Adminstra- 
tor. Deputy Administrator, or Acting 
Deputy Administrator, in the order listed, 
are authorized to serve as Acting Deputy 
Administrator, and as Acting Deputy 
Governor of the Rural Telephone Bank 
during the absence or unavailability of 
the Deputy Governor, or during vacan¬ 
cies In such offices. 

These delegations shall be effective im¬ 
mediately and supersede all other dele¬ 
gations in conflict herewith. 

Dated July 13. 1977. 

David A. Hamjl. 

Administrator , Rural Electri¬ 
fication Administration, and 
Governor . Rural Telephone 
Bank. 

IPR Doc77-206M Filed 7 18-77.8 45 am| 


CIVIL AERONAUTICS BOARD 

| Order 77-7-43: Docket 27589: Docket 27590. 

EUR 2821 

DOMESTIC BAGGAGE LIABILITY 
RULES INVESTIGATION 

Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C., 
on the 12th day of July. 1977. 

I. Introduction. These proceedings, de¬ 
signed to provide additional protection 
for passenger baggage moving in inter¬ 
state or overseas air transportation, were 
instituted bv Order to Show’ Cause 75-3- 
18 and Notice of Proposed Rulemaking 
EDR-282. March 8, 1975. 

The Order to Show Cause 

Order 75-3-18 proposed action to: (1) 
increase the standard liabllltv limitation 
for baggage to $750 from the present 
level of $500: <2) require carriers to as¬ 
sume liabllltv tor the consequential dam¬ 
ages of mishandled baggage: (3) pro¬ 
hibit a carrier from imposing any limit 
on liability when it has not provided pas¬ 
sengers with notice of the limits as re¬ 
quired by section 221.176 of Part 221 of 
the Board s Economic Regulations (14 
CFR ) 221.176>; and <4> provide relief 
for passengers who are denied compen¬ 
sation tor fragile, liquid or perishable 
items on the ground that their baggage 
is “unsuitable’’ for air transportation. 
The Issues of the standard liability limi¬ 
tation and liability for consequential 
damages were the subject of Order 77- 
2-9.’ The proposed penaltv tor failure to 
provide the notice required by section 
221.176 was adopted in Order 77-4-94. 

On the fourth matter raised bv Order 
75-3-18. that of carrier responsibility for 
fragile, liquid or perishable Items, we 
did not prescribe a tentative rule. In¬ 
stead. we sought suggestions and com¬ 
ments from the industry and other inter¬ 
ested parties. Having reviewed these 
comments and suggestions.' we are now 
ready to slate our tentative conclusions 
on how* best to balance the legitimate 
conflicting needs of the carriers and the 
traveling public. 

The Notice or Proposed Rulemaking 

Thus order will also deal with the issue 
addressed bv Notice of Proposed Rule- 
making EDR-282. time limits imposed by 
carriers on the filing of passenger claims. 
The proposed rule would have created an 
Absolute bar to such limits by amending 
section 221 38 of Part 221 of the Eco¬ 
nomic Regulations (14 CFR 9 221.38). 


• February 3. 1677. 

'Numerous answers and comments have 
been received See Appendix. 
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NOTICES 


As Indicated below, the comments on the 
proposal have persuaded us to modify it 
in significant respects. Moreover, since 
the rules we propose deal with substan¬ 
tive tariff matters, we will terminate the 
rulemaking proceeding and incorporate 
the record of that proceeding into Docket 
27589 for determination here. 

II. Liability lor Fragile, Liquid or Per - 
ishablc Items . One of the problems ad¬ 
dressed by our original Order to Show 
Cause «Order 75-3-18) is that of liability 
for fragile, liquid and perishable items. In 
tariff Rule 340 the carriers state that 
they will not acceot for transportation 
any baggage item whose “size, weight, or 
character renders it unsuitable for trans¬ 
portation” on the aircraft. Rule 370, “Li¬ 
ability—Baggage.” then permits a carrier 
to disclaim liability for any baggage item 
which is “not acceptable” under these 
rules, even if the carrier has in fact ac¬ 
cepted and transported the item.* 

The problem here is one of balancing 
conflicting needs and interests. It is nec¬ 
essary to resolve the tension created by 
the carriers* duty to provide transporta¬ 
tion on reasonable request, and their 
legitimate desire to avoid becoming an 
insurer against injuries caused by the 
passenger's own carelessness. At the same 
time, passengers need to know that the 
baggage they wish to carry will in fact 
be transported, as well as to have as¬ 
surance that they will be compensated 
for injuries resulting from carrier fault. 
The problem is made more difficult by 
the fact that carriers do not ordinarily 
know the contents of the passenger's 
baggage or how it is packed; neither, on 
the other hand, is the passenger likely 
to have a clear understanding of the 
stresses that his baggage will undergo 
during the carrier's normal handling 
practices. 

However, the present practice is an 
unsatisfactory response to the problem. 
As we stated in Order 75-3-18. the pres¬ 
ent tariff language is unreasonable on its 
face, in that, by its terms, it gives the 
carrier absolute Immunity from liability 
for items falling into such undefined 
categories as “fragile” or •’unsuitable.” 
This immunity applies without regard to 
whether the carrier has notice of the 
nature of the article and indeed without 
regard to whether the nature of article 
is in any way related to the injury. It 
can thus be used to bar a claim even 
when the carrier knows that there is a 
high probability of damage and has had 
an opportunity to protect Itself. Worse, 
carriers mav, by the language of Rule 
370. refuse to compensate passengers for 
fragile items, even when the damage re¬ 
sults from gross abuse rather than the 
fragility of the item. In fact, liability can 
be disclaimed when fragile or perishable 
items are lost or stolen while in the 
carrier's possession. 


•Sm also Rule 345. At the time thU pro¬ 
ceeding wu instituted, the liability rules 
discussed herein were contained In Tariff 
Rules 340 and 385. This order Is designed to 
encomoaas the substantive baggage liability 
provisions involved here, however described 
or numbered 


Having stated our provisional conclu¬ 
sion that the present tariff rules are un¬ 
reasonable. Order 75-3-18 nevertheless 
declined to prescribe a tentative rule. 
While we stated that it might be that the 
only reasonable rule would be one Im¬ 
posing responsibility on the carrier for 
all Items actually transported, wd also 
recognized that there might be draw¬ 
backs to this aproach. We therefore in¬ 
vited interested persons to offer their 
comments on our tentative findings and 
to suggest alternative procedures. Upon 
a review of these comments, which are 
discussed below, and further considera¬ 
tion of the underlying problem and the 
conflicting needs of carriers and passen¬ 
gers, we are now ready to make specific 
proposals. 

A number of carrier parties have de¬ 
fended a continuation of the existing sys¬ 
tem. They argue that it would be unfair 
to place the burden of risk on the car¬ 
riers since the passenger has the best 
knowledge of the contents of his baggage. 
If carriers are made liable for all they 
transport, it is argued, they will refuse 
to carry many items; passengers would 
then have no choice but to abandon their 
possessions at the airport. Some carriers 
even envision extensive flight delays 
caused by the need to search every item 
of luggage tendered. We find these argu¬ 
ments unpersuasive. 

As to the issue of burden, while It is 
true that the passenger knows the con¬ 
tents of his baggage, It is equally true 
that the carrier knows and has control 
over its baggage handling practices. This 
fact, combined with the carrier's obli¬ 
gations under section 404(a) to provide 
transportation upon reasonable request, 
justifies placing this burden—at least 
presumptively—on the airline. Further¬ 
more, we do not believe that the parade 
of horribles suggested must necessarily 
follow any change in the present system. 
Indeed, certain carriers already appear 
to recognize that the existing rules are 
unfair. Thus, for example, several car¬ 
riers agree that it is Improper for the car¬ 
rier to disclaim liability for the loss of a 
fragile or perishable article. Similarly, 
Braniff Airways says it does not apply 
the disclaimer except in "questionable” 
cases. Delta Air Lines admits liability for 
damage claims when there Is external 
damage to the baggage. And Trans World 
Airlines has undertaken a substantial 
modification of its baggage liability rules 
in order to meet certain of our objections 
to the usual practices. TWA asks that we 
endors e its procedures.* 

The TWA rules draw a distinction be¬ 
tween concealed and unconcealed items. 
A passenger whose “unsuitable” baggage 
is identifiable as such is required to exe¬ 
cute a form releasing the carrier from 
injuries related to the alleged unsuitable 
characteristic (such as damage to a fra¬ 
gile item). The carrier does assume lia¬ 
bility for other injuries, such as loss or 
pilferage, and for all injuries to uncon¬ 
cealed Items In cases where it lias failed 


• TWA's position Is supported by American 
and Ottrtt 


to obtain a release. On the other hand, 
TWA's tariff rules assume no liability 
whatsoever for damage to or by fragile 
items, liquids, or perishables “unsuitably 
packed” inside the passenger's baggage 
(such as items in a suitcase); nor does it 
assume any liability for delay in delivery 
of perishables. 

We regard the TWA practice as an 
improvement over the usual carrier 
practice, but we believe that even this 
system does not provide adequate protec¬ 
tion for passengers, particularly with re¬ 
gard to items contained Inside the pas¬ 
senger's luggage. Mindful of the legiti¬ 
mate concerns of both the passengers 
and the carriers as outlined above, we 
tentatively conclude that the lawful bag¬ 
gage liability rules should be based on 
the following principles; 

1. A distinction should be drawn be¬ 
tween items packed in baggage and those 
which are un'oncealed or are in con¬ 
tainers not customarily used for cloth¬ 
ing and personal effects. 

2. With regard to items packed in bag¬ 
gage. the carrier should bear the burden 
of showing inadequate care in packing 
on the part of the passenger. 

3. For other items, the carrier may 
protect itself through a positive dis¬ 
claimer svstem along the lines of that 
employed by TWA. 

4. Carriers should be required to pub¬ 
lish and maintain a list of items they 
deem unsuitable for air transportation, 
along with an indication of what care in 
packing would be necessary to make 
other items acceptable. 

5. Disclaimers of liability for delay in 
delivery of perishable items should be 
limited to claims related to spoilage of 
the item. 

Air carriers are obligated under the 
Federal Aviation Act to honor reasonable 
requests for transportation. We regard 
the request for carriage of ordinary and 
useful Items—e g. toilet articles or pho¬ 
tography equipment etc.—as per se rea¬ 
sonable. since the practice is so common 
and the need so obvious. Yet we recog¬ 
nize that some of these items of ordinary 
usage may present more than average 
risks of breakage even under normal 
baggage handling procedures. However, 
the identity of this type of item is bet¬ 
ter known to air carriers than to pas¬ 
sengers. The carriers have knowledge 
arising out of a full understanding or 
transfer and loading systems and, 
through their claims personnel, the car¬ 
riers also have repeated exposure to the 
effects of loading systems on passenger 
baggage. Conseouently. we think the pn* 
mary rule should be that the carriersJ* 
required to carry ordinary baggage, out 
this rule should be tempered by permit¬ 
ting the carrier to disclaim liabllitv for 
clearly unsuitable articles or for dam¬ 
age resulting from lack of care on the 
passenger's part. To effectuate this con¬ 
ditional disclaimer, we tentatively be¬ 
lieve that the carriers should be per¬ 
mitted to file tariffs governing “fragile 
items, specifying those items deemed un¬ 
suitable and the packing precautions re¬ 
quired for items which, when precau¬ 
tionary steps are not taken, also P re * 
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sent an unusual risk of damage under 
normal handling. These tariffs should 
apply to both checked and unchecked 
luggage, and should also provide a posi¬ 
tive disclaimer system to govern obvi¬ 
ously fragile items where the identity of 
the Jtcm is known to the carrier due to 
carriage in other than normal passenger 
luggage. We recognize that, if adopted, 
thtf plan will place great importance 
on the contents of tariff lists and pack¬ 
ing instructions and we fully expect to 
review these lists for reasonableness and, 
further, to take whatever actions are 
necessary to insure widespread passenger 
knowledge concerning their existence 
and content. 

The basis for distinguishing between 
Items Inside luggage and other items is 
simple. When the passenger tenders a 
suitcase for transportation, the carrier 
ordinarily has no reason to assume that 
it contains anything other than clothing 
and the usual personal items. Since 
there is no way the carrier can tell In 
advance whether the passenger was care¬ 
less in parking, there is no simple way 
for it to protect itself. On the other hand, 
it is clearly unreasonable for carriers to 
attempt to disclaim in advance all lia¬ 
bility for damage to items packed inside 
the passenger's baggage. Rather, we have 
tentatively determined that the carrier 
should bear the burden of showing lack 
of care by the passenger Accordingly, 
we have tentatively concluded that ear¬ 
ner acceptance of any item should con¬ 
stitute prima Wcie evidence of its suita¬ 
bility for transportation.' The presump¬ 
tion created by this rule would, of course, 
be rebuttable by evidence of a lack of 
adequate care by the passenger, but the 
burden in the first instance would be on 
the carrier. 

As noted, in order to facilitate the 
resolution of disputes regarding injuries 
to ’ unsuitable" baggage, as well as to 
previde additional information to pas¬ 
senger* *. we tentatively concluded that 
carriers should be required to publish in 
their tariffs a list of items they regard 
as unsuitable for air transportation and 
some indication of how an otherwise un¬ 
suitable item ran be made acceptable.* 
This list would govern till baggage ac¬ 
companying the passenger whether In 
luggage or otherwise, and whether 
checked or not. 


see i-/responding freight rule. Rule 14. 
esa NO. 98. Airline Tariff Publishing Co.. 

Rule 14 provide* in pertinent pert 
U-a*. a carrier 4 Acceptance of a shipment is 
pr!.*na facie evidence that It Em properly 
parked for transportation We are aware that 
freight tariff* prohibit the iranaporia- 
Unn of fragile ttema In containers with wear¬ 
'll? apparel Whatever Juatlffcatlon there may 
** for »uch a prohibition in freight ship¬ 
ment.*, we can perceive no valid carrier need 
fo^pply thl* prohibition to boggege. 

r Since these lists. Including reasonable 
packaging Instructions, may bear on the 
of consumer recovery, widespread 
Dotice of their existence is essential There* 
If our proposals here are made final, 
** contemplate amending the notice provi- 
•■on* cf Part 221,178 to Include a statement 
**mdtng the packaging of fragile items 


We believe that it is patently unrea¬ 
sonable for passengers to be denied re¬ 
covery on the basis that their baggage Is 
“fragile" or "perishable" or "unsuitable 
for transportation on the particular air¬ 
craft" T without a more exact definition 
of what these terms mean and w r hat 
items are included under these head¬ 
ings. It is our tentative view that there 
are no Items of personal property (other 
than perishables) which cannot be made 
suitable for transportation by reason¬ 
able passenger care. If this view is cor¬ 
rect (and we will consider any evidence 
to the contrary) then it is important to 
indicate what precautions the passenger 
should undertake. If there are in fact 
fragile or liquid items of personal prop¬ 
erty which can not be safely trans¬ 
ported under any circumstances, the 
tariffs should state what these Items are.* 

Items which are not contained inside 
a suitcase present a somewhat simpler 
problem When the carrier is confronted 
with a baggage item which is uncon¬ 
cealed or Is presented for transporta¬ 
tion in a cardboard box or other con¬ 
tainer not ordinarily used for clothing, 
it inay be deemed to be on notice that the 
package may well contain fragile, perish¬ 
able or liquid Items. It can then inquire 
as to the nature of the item, and can 
take steps to relieve itself of liability by 
requiring the passenger to execute a re¬ 
lease of the type used by TWA. Of course, 
the carrier mav not use a release to deny 
liability in cases of gross abuse, and the 
release must be restricted to damages 
related to the fragile or perishable nature 
of the item. If the carrier takes no action 
to protect itself, it should be strictly 
liable nip to the $750 limit) for any in¬ 
juries that ensue. 

Finally, carriers now disclaim all lia¬ 
bility for delay In delivery of perishable 
items. This, w*e tentatively conclude, is 
unnecessarily broad. The limitation on 
liability should include only damage 
caused by spoilage of the perishable item. 
In other respects, delay in delivery of a 
perishable Item can create the same sort 
of problems as delay in delivery of a non- 
perishable item/ and we can perceive no 


7 See Rules 340 and 370. 

* Continental. In tu response to Order 75- 
3-18. has submitted a Hat of Items it regards 
as fragile for baggage purpose* (p. 8). How¬ 
ever, It fails to Indicate how fragile items 
(other than bicycles) can be made accept¬ 
able. and It Is Mtmply overbroad. Thua. for 
example. It would disclaim liability for all 
“garment bags at plastic or vinyl” and for 
all “glass Items” (presumably including eye- 
glASAee In their case). 

•Pur example. If the carrier mlaroutea a 
bag which contains perishable medicine, forc¬ 
ing the passenger to purchase an Interim sup¬ 
ply. the carrier should be required to provide 
compensation for the Interim supply, re¬ 
gardless of whether the medicine has spoiled 
when It finally arrives at the passenger’s 
destination. The interim Intury ■ terns from 
the fact that the carrier failed to deliver an 
item needed by the passenger upon his ar- 
rU%l It is therefore much Uke any other 
problem of delaved delivery, and is unrelated 
to the perishable nature of the medicine 


valid reason for a carrier to disclaim 
liability In such a case. 

A summary of the proposed rule re¬ 
garding carrier liability for fragile and 
perishable items is set out in the tenta¬ 
tive findings below. Objections to these 
proposals should identify specific areas 
of concern and. where possible, recom¬ 
mend constructive alternatives. In par¬ 
ticular. carriers basing their objections 
on anticipated cost Increases are directed 
to specify and substantiate these objec¬ 
tions. Much of the argument over the 
companion issues tn this proceeding fan 
increase in the standard liability limit 
to $750 and carrier responsibility for 
consequential damages) has centered 
about the question of costs—the Board’s 
alleged failure to consider the costs in¬ 
volved and the carriers' failure to detail 
them. Consequently, we once again ad¬ 
monish the carriers that vague and un¬ 
supported claims of Increased expenses 
will not suffice as evidence for this record. 
If it appears that data cannot be ac- 
cumlated in any meaningful way prior 
to experience under a new rule, the car¬ 
riers should so state and explain, so that 
we may consider what form of review 
w’ill be necessary to ensure the continued 
reasonableness of any new* rule that may 
be adopted herein. 

m Time Limits on Filing Claims . 
Contemporaneously with Order 75-3-18. 
the Board Issued a Notice of Proposed 
Rulemaking. EDR-282." We proposed to 
amend Part 221 of the Economic Regula¬ 
tions so as to prohibit the filing of 
tariffs containing time limits on the fil¬ 
ing of claims for lost, damaged or de¬ 
layed boggage. Presently, virtually all 
carriers require passengers to present 
formal claims within 45 days after the 
Incident." In addition, the majority re¬ 
quire some preliminary written notice 
within four hours of the arrival of the 
flight. u 

As we observed in EDR-282 : "The vice 
of the time limit is its ability to trap 
passengers who are unaware of its exist¬ 
ence, much less its precise require¬ 
ments." w Thus, as one particularly harsh 
example, we noted that an unwary pass¬ 
enger could be barred from recovery for 
failure to submit a formal claim to the 
carrier, even when he has given notice 
of his loss to carrier personnel at the 
airport and subsequently engaged In 
correspondence about the matter with 
the carrier. 

The carriers generally oppose our pro¬ 
posal, complaining that it would Increase 
the amount of time for bringing a bag¬ 
gage claim to two years.” They argue that 
requiring carriers to retain unclaimed 
baggage for this length of time would 


*40 FR 11802 

Air New England has a limit of 30 dava. 
use* Rule 40 <B) and (C). CAB No. 142. 
Airline Tariff Publishing Co . Agent Notably. 
Allegheny. American. Piedmont. TWA, 
United, and Western do not participate in 
the four-hour rule. 
u EDR- 282 p 2 

••Under Rule 40(B). all actions on bag¬ 
gage claims must be commenced within two 
yeara. 
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cause extensive unnecessary expense and 
administrative burden. Thy also state 
that It would complicate the operation 
of the Airlines Computerized Baggage 
Tracing System < ACTS) used by a num¬ 
ber of carriers to match claims with re¬ 
covered unclaimed bags. This system is 
designed to store data for only 90 days. 
Finally, the opposing carriers argue, a 
passenger with a legitimate claim Is un¬ 
likely to delay presenting it beyond the 
present time limits. 

Upon consideration of the comments, 
we have determined to revise our pro¬ 
posal While the problems and abuses 
which led us to Issue EDR-282 are still 
foremost In our mind, and we continue 
in the view that the present procedure 
is unjust, we tentatively conclude that 
.these problems can be corrected by less¬ 
er measures than those originally pro¬ 
posed. In addition, since our proposal 
involves requiring carriers to amend their 
tariffs, we will terminate the proceeding 
instituted by our Notice of Proposed 
Rulemaking, and proceed instead by this 
Order to Show Cause. 

To begin with, we have been persuaded 
that it is not inherently unreasonable for 
carriers to ask passengers to present their 
baggage claims within 45 days. We agree 
that few passengers would ordinarily de¬ 
lay making their claim beyond that 
length of time.'" The heart of the prob¬ 
lem is that the time limit, coupled with 
the necessity of filing a formal claim, can 
serve as a trap. We therefore now propose 
to allow carriers to retain the general 
rule requiring notice within 45 days, as 
long as two additional measures are tak¬ 
en to protect the legitimate interests of 
consumers. We tentatively find any lesser 
period for notice, including the four- 
hour rule, unreasonable on its face. 

First, we tentatively conclude that the 
notice requirement should be deemed 
satisfied if the carrier receives any writ¬ 
ing within the 45-day period sufficient 
to apprise it of the fact that there was a 
problem with the passenger s baggage. 
Recovery should not be barred for failure 
to file a formal claim within the specified 
period if the carrier has received written 
notice of the existence of the claim. The 
carrier’s legitimate interest in a time lim¬ 
itation extends only as far as is necessary 
for it to have the opportunity to minimize 
the damage to the passenger and to It¬ 
self <such as by locating the mishandled 
bags). The formal claim requirement, to 
the extent that it bars recovery on bag¬ 
gage claims about which the carrier has 
substantive notice, is a totally unreason¬ 
able procedural obstacle. It goes without 
saying that the carrier may require ad¬ 
ditional information from the passenger 
if It is needed to identify the baggage. 
But we believe that once a passenger has 
informed the carrier in writing of his 


** In the survey of baggage claims data filed 
pursuant to Order 75-3-18, only 1.7* of all 
claims were denied because of the passenger’s 
failure to present hit claim in a timely man¬ 
ner, 


claim, the carrier should not be permit¬ 
ted to allege lack of notice.* 

Second, we have tentatively concluded 
that the requirement for filing claims 
within 45 days should not serve as a bar 
when the passenger can show good cause 
for failure to file within the required pe¬ 
riod. At present, the tariffs provide that 
the time limit is not applicable “if the 
claimant established) to the satisfac¬ 
tion of the carrier that he was unable to 
give" the required notice on tlme. 1T In 
the Liability and Claims Rules and Prac¬ 
tices Investigation * we held that freight 
shippers are entitled to recover, even if 
they have failed to make their claim 
within the specified 15 days, when they 
can show good cause for their failure to 
do so. We tentatively conclude that pas¬ 
sengers should be accorded similar pro¬ 
tection. This rule will further serve to 
prevent unreasonable application of the 
time limitations. 

In consideration of the foregoing it is 
tentatively found that: 

1. Any tariff rule applicable to the 
interstate or overseas air transportation 
of persons, is and will be unlawful to 
the extent: 

(a) That it disclaims liability for loss 
of. damage to. or delay In delivery of 
personal property, including baggage, 
other than for damage resulting from 
the fragile or perishable nature of a 
particular item, or 

(b) That is fails to provide: 

<i> With respect to items of personal 
property. Including carry-on luggage, 
contained within a suitcase or other con¬ 
tainer customarily intended for use in 
the personal transportation of clothing, 
that carrier acceptance of any item for 
air transportation is and will be prima 
facie evidence of its suitability for trans¬ 
portation. and that the carrier accepts 
liability for such items except to the ex¬ 
tent that it can demonstrate lack of ade¬ 
quate care on the part of the passenger: 

<U> With respect to other items of 
personal property, that the carrier is and 
will be liable for any item actually trans¬ 
ported: Provided, however. That the car¬ 
rier may require the execution of a docu¬ 
ment releasing the carrier from liability 
for damage resulting from the fragile 
or perishable nature of a particular item. 

2. The lawful tariff rule in interstate 
and overseas air transportation concern¬ 
ing limitations on carrier liability for 
personal property, including baggage, 
shall be one that: 

(a> Assumes liability for loss, damage, 
or delay in delivery of any item of per¬ 
sonal property which the carrier has ac¬ 
tually transported, other than for dam- 


w United expreewd this conclusion as fol¬ 
lows: "United proposes industry sdoptton 
of United’s practice of Accepting any written 
notice of s loss or damage ss satisfying the 
forty-five day time limit for filing a claim 
for the reason that It is the notice of loss 
that Is Important and not the formality of 
filling out a form entitled ’claim*." See com¬ 
ments of United Air Llnea 

* See Rule 40< B). supra, note 12. 

••Order 70-3-139 


age resulting from the fragile or perish¬ 
able nature of a particular item: 

<b> Provides, with respect to items of 
personal property including carry-on 
luggage, contained within a suitcase or 
other container customarily intended for 
use in the personal transportation of 
clothing, that carrier acceptance of any 
item constitutes prima facie evidence of 
its suitability for transportation, and 
that the carrier accepts liability for such 
items except to the extent that it can 
demonstrate lack of adequate care on the 
part of the passenger; and 

(c) Provides, with respect to other 
items of personal property, that the car¬ 
rier is and will be liable for any item 
actually transported, unless the passen¬ 
ger has executed a document releasing 
the carrier from liability for damage re¬ 
sulting from the fragile or perishable 
nature of a particular item.'* 

3. All certificated air carriers engaged 
in the interstate or overseas air trans¬ 
portation of persons should be required 
to Include in any tariff rule concerning 
limits on their liability for passengers 
personal property or baggage, a list of 
items which the carrier deems fragile, 
perishable, or otherwise unsuitable for 
air transportation, or unsuitable without 
particular care in packing. For those 
items requiring particular care in pack¬ 
ing, the tariff should indicate what pack¬ 
ing precautions are necessary. Failure 
on the part of the passenger to comply 
W’lth packing precautions specified by 
lawful tariff rule shall be evidence of a 
lack of adequate care. 

4. Rule 40<B>, Airline tariff Publish¬ 
ers. C AB. No. 142, and any other tariff 
applicable to the Interstate or overseas 
air transportation of persons is and will 
be unjust to the extent that it <a) em¬ 
bodies a time limitation on the filing of 
baggage claims of less than 45 days. (b> 
fails to waive such time limitation when 
the passenger can show good cause for 
failure to comply with this 45-day limit, 
or (c) fails to provide that any written 
communication received by the carrier 
within the time limit which is sufficient 
to inform the carrier of the nature of the 
claim is and will be sufficient to meet the 
requirements for timely notice. 

5. The lavtful rule in interstate and 

overseas air transportation concerning 
limitations on the time for filing claims 
for loss, damage or delay In delivery of 
personal property, including baggage, 
shall be one that: " 

<a> Provides a period of not less than 
45 days following the occurrence of me 
events giving rise to the claim for the ru¬ 
ing of claims; 

(b) Waives the time limitation when 
the passenger can show good cause for 
failure to bring his claim within the pro¬ 
vided period; and 

<c> Provides that any written not ire 
received by the carrier within the time 
limit which is sufficient to inform me 


••The form of the “release** shall be tn 
eluded in the tariff filing 


FEDERAL REGISTER. VOt. 42, NO. 138—TUESDAY, JULY 19, 1977 








NOTICES 


37025 


carrier of the nature of the claim i$ and 
will be sufficient to meet the require¬ 
ments for timely notice. 

Accordingly, pursuant to the Federal 
Aviation Act of 1953, and particularly 
sections 204(a). 403. 404, 407(a). 416(a). 
and 1002 thereof; 

It is ordered. That: 1. All air carriers 
certificated to engage in Interstate or 
overseas air transportation of persons, 
and all other interested persons, are 
hereby directed to show cause why the 
Board should not make Anal its tentative 
findings and conclusions herein; 

2 Objections filed pursuant to para¬ 
graph 1 shall set forth in detail any facts 
upon which the objection is based and 
shall contain any economic data or other 
material which It is desired that the 
Board officially notice. Such objections 
shall be filed within 30 days after the 
service of this order. Any interested per¬ 
son may within 15 days thereafter file 
on answer to any of the objections An¬ 
swers shall set forth any economic data 
or other material upon which they are 
based. 

A list of all persons filing objections 
will be prepared by the Docket Section 
and sent to the persons named thereon. 
Those persons filing answers should 
serve any person whose objection is dealt 
with in their answer. 

Those persons planning to file objec¬ 
tions and/or answers who wish to be 
served with the objections and answers 
filed by others, and who are willing to 
undertake service of their own filings on 
others, shall file with the Docket Section 
by July 22.1977, a request to be placed on 
the service list in Docket No. 27589. The 
service list will be prepared by the 
I>xket Section and sent to the persons 
named thereon. The persons on the serv¬ 
ice list are to serve each other with their 
objections and/or answer at the time of 
filing, and to Include approoriate proof 
of service <Rule 3(e). 14 CFR 302.8(e)) 
with each filing. Those persons already 
on the service list in Docket 27589 need 
not file another request. 

Parties requesting an evidentiary on- 
the-record hearing in this matter shall 
set forth in detail the reasons therefor, 
accompanied by a statement of the facts 
which they intend to develop in a hear¬ 
ing; 

3. Any carrier submitting an objection 
to the tentative conclusions based on 
whole or part on the added cost of the 
proposed findings will include in its re¬ 
sponses a detailed estimate of (I) the 
added costs that would be incurred in 
the event that the proposals contained 
in this show cause order were made final; 

data Indicating the carrier’s current 
claims cost, including insurance and the 
cost* associated with in-house process- 
of baggage claims; and (3) such 
other financial and statistical data as in 
, opinion of the carrier are necessary 
a complete factual record. Carrier 
responses should explicitly set forth all 
wurc «. procedures and allocation 


methods needed for a proper under¬ 
standing of their submissions; 

4. The matters raised in Docket 27590 
relating to time limits on filing baggage 
liability claims in interestate and over¬ 
seas air transportation be and they here¬ 
by are consolidated into the Domestic 
Baggage Rules Investigation. Docket 
27589. 

5. The motions of United Air Lines 
and the Department of Health. Educa¬ 
tion and Welfare are granted. 

6. This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board.* 

Phyllis T. Kaylor, 
Secretary. 

Appendix 

PARTICIPANT* 

Tft© following person* filed comments In 
Docket 27590 to Notice of Proposed Rule¬ 
making E DR-282 For a list of participants 
In Docket 27589. see Order 77-2 9. Attach¬ 
ment A. 

Air Canada 
Air Jamaica 
Alaska Atrline* 

Alitalia Linee Aeree Itallano 
Allegheny Airlines 
American Airline* 

Aspen Airways 

Aviation Consumer Action Project 
BrantfT Airways 

Compagnie Natlonale Air France 
Continental Air lines 
Delta Air Lines 

Department of Health. Education, and Wel¬ 
fare 

Eastern Air Lines 

Frontier Airlines 

Hughes A Invest 

KLM Royal Dutch Airlines 

Nstlonal Air Carrier Association 

National Airlines 

National Industrial Traffic League 

Office of the Consumer Advocate 

Ozark Air Lines 

Pacific Western Airlines 

Scandinavian Airline System 

Trans World Airlines 

United Air Lines 

Western Air Lines 

|FR Doc.77-20540 Filed 7-18-77:8:45 am| 


CIVIL SERVICE COMMISSION 

FEDERAL EMPLOYEES PAY COUNCIL 
Cancellation of Meeting 

Notice is given of the cancellation of 
the meeting of the Federal Employees 
Pay Council of July 20. 1977, which was 
announced In the Federal Register on 
June 28. 1977 (42 FR 32823). 

Dated: July 15.1977. 

For the President's agent. 

Richard H. Hall. 

Committee Management Officer 
for the President’s agent. 

(FR Doc.77-20792 Filed 7-18-77:8:46 am) 


• All members concurred except Chairmen 
Kahn who did not participate. 


DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

IMPORTERS' TEXTILE ADVISORY 
COMMITTEE 

Public Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C. App. I (Supp. V. 1975) notice is 
hereby given that a meeting of the Im¬ 
porters' Textile Advisory' Committee will 
be held on August 4.1977 at 10:30 ajn. in 
Room 1434, Federal Office Building. 26 
Federal Plaza. New York, New York 
10007. 

The Committee was established by the 
Secretary of Commerce on August 13, 
1963 to advise U.S. Oovemment officials 
of the effects on import markets of cot¬ 
ton. wool and man-made fiber textile 
agreements. 

The agenda for the meeting will be as 
follows: 

1. Review of import trend* 

2. Implementation of textile agree menu. 

3 Report on condition* In the domestic 

market. 

4. Other business. 

A limited number of seats will be avail¬ 
able to the public on a first-come basis. 
The public may file written statements 
with the Committee before or after each 
meeting. Oral statements may be pre¬ 
sented at the end of the meeting to the 
extent time is available. 

Copies of the minutes of the meeting 
will be made available on written re¬ 
quest addressed to the DTBA Freedom of 
Information Officer, Freedom of Infor¬ 
mation Control Desk. Room 3012, U8. 
Department of Commerce. Washington. 
D C. 20230. 

Further information concerning the 
Committee may be obtained from Arthur 
Oarel, Director, Office of Textiles. U8. 
Department of Commerce, Washington. 
D C. 20230. telephone 202-377-5078. 

Dated. July 13. 1977. 

Arthur Oarel. 

Director . Office of Textiles. 

|FR Doc. 77 20592 Filed 7-18-77.8:46 am) 


Maritime Administration 
(Docket No. 8-5631 

Amended Notice of Multiple Applications 

In FR Doc. 77-19209. appearing In the 
Federal Register on July 6. 1977 (42 FR 
34542) notice was given that several Ap¬ 
plicants (eight in number), holders of 
long-term operating-differential subsidy 
contracts in the worldwide bulk trades 
had filed apullcations to amend their re¬ 
spective contracts to include the trans¬ 
portation of liquid bulk cargo under the 
cargo preference laws of the United 
States. Including, but not limited to, 10 
U.S C. 2631. 46 UB.C. 1241 and 15 UH.C. 
616a. Interested parties were given until 
close of business July 18, 1977 to offer 
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views and comments thereon for consid¬ 
eration by the Maritime Subsidy Board. 

Upon request made and good cause 
shown by counsel for American Mari¬ 
time Association, the date for submission 
of comments is hereby extended to cl06© 
of business on July 26.1977. 

(Catalog of Federal Domeatlc Assistance Pro¬ 
gram No. 11 604 Operating-Differential 8ub- 
aunties (OD3)) 

By Order of the Maritime Subsidy 
Board Maritime Administration. 

Date: July 13. 1977. 

James 8. Dawson. Jr.. 

Secretary. 

(FR Doc.77-20653 Filed 7-16-77:8:45 amj 


National Oceanic and Atmospheric 
Administration 

FISHERY MANAGEMENT PLAN FOR 

TANNER CRAB FISHERY OFF ALASKA 

Availability of Draft Environmental Impact 

Statement and Fishery Management 

Plan and Notice of Public Hearings 

Pursuant to section 102(2)<C) of the 
National Environmental Policy Act of 
1969. the National Oceanic and Atmos¬ 
pheric Administration. Department of 
Commerce, and the North Pacific Fish¬ 
ery Management Council have jointly 
prepared a draft environmental impact 
statement for the proposed implementa¬ 
tion of the fishery management plan for 
Tanner Crab Fishery off Alaska. 

In accordance with provisions of the 
Fishery Conservation and Management 
Act of 1976 »Pub. L. 94-265). the plan 
has been prepared by the North Pacific 
Fishery Management Council and re¬ 
quires approval by the Secretary of Com¬ 
merce prior to its implementation. 

The environmental statement concerns 
a proposal to adopt and implement a 
fishery management plan for the Gulf 
of Alaska Oroundflsh Fishery pursuant 
to the Fishery Conservation and Man¬ 
agement Act of 1976. which extends U.S. 
Jurisdiction over marine fishery resources 
to 200 nautical miles and establishes a 
program for their management. Upon 
approval, the plan will serve to manage 
Tanner Crab fishery resources in the 
Gulf of Alaska for optimum yield and to 
determine foreign surplus. The plan 
recommends certain conservation meas¬ 
ures designed to prevent overfishing and 
to maintain an orderly fishery. These 
proposed measures include time-area 
closures, gear restrictions, and quotas. 

Individuals or organizations wishing to 
comment on the draft environmental im¬ 
pact statement/fishery management plan 
may also do so at public hearings to be 
held at the times and locations located 
below: 

f*) Petersburg. Alaska. Wednesday. August 
3d. 8 a m Petersburg City Council Chambers. 

lb) Seattle. Wash, Friday and Saturday, 
August 5th and 6th. 9 am.. Sea toe Hilton 
Hotel. 17620 Pacific Highway. South. Seattle, 
Waah 

(e) Anchorage. Alaska. Monday. August 
22d. 8 30 am State Supreme Court Cham¬ 
bers, Sate Court Bldg.. 3d and K Sts 


Id) Sand Point, AlaaXa. Tuesday. August 
23d. 9a.rn.CKy Hall 

(•) Kodiak Alaska. Wednesday. August 
24th. 9 a m., Elks Lodge. Marine Way. 

Copies of the DEIS/ DFMP'5 arc avail¬ 
able for public review at the following lo¬ 
cations: 

ANCHORAGE 

Department of Fish and Oame. 333 Raspberry 
Rd. Anchorage. Alaska 99502. 

National Marine Fisheries Service, room 408. 
Hill Bklg.. 632 West 6th Ave., Anchorage. 
Alaska 99501. 

Z. J. Lousaac Public Library. 427 First St., 
Anchorage. Alaska 99501. 

North Pacific Fishery Management Council, 
suite 32. 333 West 4th Ave.. Post Office Mall 
Bldg.. Anchorage. Alaska 99501* 

Bethel 

Department of Fish and Game. Bethel, Alaska 
99559- 

Bethel Public Library. Bethel, Alaska 99559. 
COtOOTA 

Department of Fish and Oame, OordOTa, 
Alaska 99574. 

Cordova Public Library. Cordova. Alaska 
99574. 

DOimORAM 

Department of Fish and Oame. Dillingham. 
Alaska 99576 

Dlllllngham Public Library, Dillingham. 
Alaska 99576. 

FAIRBANKS 

Department of Fish and Oame. 1300 College 
Rd , Fairbanks. Alaska 99701. 

Fairbanks North ''tar Borough Public Li¬ 
brary 901 1st Ave., Fairbanks Alaska 99701. 

Homes 

Department of Fish and Oame, Homer. 
Alaska 99603. 

Homer Public Library, Homer. Alaska 99603. 
Juneau 

Department of Fish and Oame, Southeast 
Regional Office, 210 Ferry Way. Juneau, 
Alaska 99801. 

Department of Fish and Oame. Commis¬ 
sioner. Subport Bldg.. Juneau. Alaska 
99801. 

National Marine Fisheries Service, room 453. 

Federal Bldg. Juneau. Alaska 99801 
Juneau Memorial Library, 114 West 4th 8L. 
Juneau. Alaska 99801 

Ketchikan 

Department of Fish and Oame. 208 State 
Court and Office. Bldg . 415 Main 84, suite 
208. Ketchikan. Alaska 99901 
Ketchikan Public Library. 629 Dock 8i.. 
Ketchikan, Alaska 99901. 

Kodiak 

Department of Fish and Oame, Kodiak. 
Alaska 99615. 

A Holmes Johnson Memorial Library, Ko¬ 
diak. Alaska 99615. 

National Marine Fisheries Service. Olbson 
Cove. Kodiak. Alaska 99615 
Kotzebue 

Kotrebue Public Library. Kotzebvfe. Alaska 
99762. 

PrmsBUio 

Department of Fish and Oame, Swanson 
Bldg, Petersburg, Alaska 99833. 

Petersburg Public Library, Petersburg. Alaska 
99833 


Sand Point 

Department of Fish and Oame. Sand Point, 
Alaska 99661. 

Sand Point Community /Scholl Library. Sand 
Point. Alaska 99661. 

Seward 

Department of Fish and Oame. Seward Court 
Bldg.. Seward. Alaska 99664. 

Sitka 

Department of Fish and Oame, State Office 
Bldg, Sitka. Alaska 99835. 

Kedelson Memorial Library, 8ltka, Alaska 
99835 


UN ALASKA 

Department of Fish and Oame. c/o Standard 
Oil Dock. Dutch Harbor. Alaska 99695 
Unalaaka'School/Community Library. Un- 
ala&ka, Alaska 99685. 

Valdes 

Department of Fish and Oame. Valde?.. 
Alaska 99686 

Valder. Public Library. Valdez Alaska 99686 
Wrangell 

Department of FUh and Oame. Wrangell. 
Alaska 99929 

Wrangell Public Library. Wrangell. Alaska 
99929. 


Yakut at 

Department of Flab and Oame. Yakutst, 

Alaska 99689. 

Limited numbers of the DEIfl/DFMPs 
will be available from the Executive Di¬ 
rector, North Pacific Fishery Manage¬ 
ment Council, Suite 32. 333 West 4th 
Avenue. Post Office Mall Building. An¬ 
chorage. Alaska 99510, and the Director 
Regional Office. National Marine Fisher¬ 
ies Service, Box 1668. Juneau. Alaska 
99802. Written comments on the DEIS' 
DFMP ‘5 from members of the public 
may be submitted not later than Sep¬ 
tember 1. 1977. to the North Pacific 
Fishery Management Council, P.O. Box 
3136 DT. Anchorage. Alaska 99510. 

This Notice of Availability is being 
published at the request of and In coop¬ 
eration with the North Pacific Fishery 
Management Council. 

Dated this 14th day of July 1977 at 
Washington. D.C. 

Winfred H. Meibohm. 

Associate Director . National 
Marine Fisheries Service 

| PR Doc.77-20709 Piled 7-18-77:8 45 oml 


MID-ATLANTIC FISHERY MANAGEMENT 
COUNCIL AND ITS SCIENTIFIC AND 
STATISTICAL COMMITTEE 


Public Meeting 

Notice is hereby given of meetings of 
the Mid-Atlantic Fishery Management 
Council established by Section 302, and 
the Council's Scientific and Statistical 
Committee established by 8ection 302 (g) 
of the Fishery Conservation and Man¬ 
agement Act of 1976 ‘Pub. L. 94-265> 
The Mid-Atlantic Fishery Manage¬ 
ment Council has authority, effective 
March 1. 1977. over fisheries within the 
fishery conservation zone adjacent to 
the States of New York. New Jersey. De.- 
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aware, Pennsylvania, Maryland, and 
Virginia. The Council will, among other 
tilings, prepare and submit to the Sec¬ 
retary of Commerce fishery management 
plans with respect to fisheries within its 
area of authority, prepare comments on 
foreign fishing applications, and conduct 
publi' hearings. 

The Scientific and Statistical Com¬ 
mittee assists the Council in the develop¬ 
ment. collection, and evaluation of such 
statistical, biological, economic, social, 
and other scientific information as Is rel¬ 
evant to the Council's development and 
amendment of fishery management 
plans. 

The meeting of the Scientific and Sta¬ 
tistical Committee will be held on Au¬ 
gusts and 9. 1977, from 10 a_m. to 4 p.m. 
ana 9 a m. to 3 p.m. respectively, at the 
Hotel Hershey. Hershey. Pennsylvania 
17033. Hie meeting may be extended or 
shortened depending on progress on the 
agenda. 

PXOPOSED AcCHDA 

1. Mackerel Management Plan. 

2. Administrative Matters. 

3. Other Business. 

This meeting is open to the public 
and there will be seating for approxi¬ 
mately 20 public members available on a 
first-come, first-served basis. 

The meeting of the Council will be 
held on August 10 and 11. 1977. 9 a m. 
to 3 p.m., at the Hotel Hershey. Hershey. 
Pennsylvania 17033. The meeting may be 
extended or shortened depending on 
progress on the agenda. 

Proposed Auknda 

1. Surf Clam.'Ocean Quahog Management 

Plan. 

2. Mackerel Plan. 

3 Report of Foreign Fishing Activity. 

4 Status of Squid Plan. 

3 Status of Other Management Plans. 

6. Other Management Business. 

This meeting is open to the public and 
there will be seating for approximately 
30 public members available on first- 
come. first-served basis. 

Members of the public having an in¬ 
terest in specific items for discussion arc 
also advised that agenda changes are, 
at times, made prior to the meetings. 
To receive information on changes, if 
any, made to the agenda, interested 
members of the public should contact on 
or about July 29,1977: 

Mr John C. Bryson. Executive Director. Mld- 
Ausnuc Fishery Management Council. 
Hoom 2115. Federal Building, North and 
New .streets, Dover. Delaware 19901. 

At the discretion of the Council and 
hs Committee, interested members of 
the public may be permitted to speak at 
times which will allow the orderly con¬ 
duct of business. Interested members of 
the public who wish to submit written 
comments should do so by addressing Mr. 
John C. Bryson at the above address. 
To receive due consideration and facili¬ 
tate inclusion of these comments in the 
record of the meeting, typewritten state¬ 


ments should be received within 10 days 
after the close of the meetings. 

Dated: July 14. 1977. 

Winfred H. Meibohm, 
Associate Director. National 
Marine Fisheries Service . 

|FR Doc.77-20708 Filed 7-18-77:8:45 am) 

COMMISSION OF FINE ARTS 

MEETING 

The Commission of Pine Arts will meet 
in open session on Tuesday. July 26. 1977 
at 10 a.m. in the Commission offices at 
708 Jackson Place NW„ Washington. D.C, 
20006 to discuss various projects affect¬ 
ing the appearance of Washington. D.C. 

This notice confirms notice given in 
the Federal Register on January 11, 
1977. 42 FR 2337. 

Inquires regarding the agenda and/or 
requests to submit written or verbal 
statements should be addressed to: 
Charles H. Atherton. Secretary. Commis¬ 
sion of Fine Arts, at the above address. 

Dated in Washington. D.C., July 14, 
1977. 

Charles H. Atherton. 

Secretary. 

[FR Doc.77-20672 Filed 7-18-77:8:45 ami 


COMMITTEE FOR PURCHASE FROM 
BLIND AND OTHER SEVERELY 
HANDICAPPED 

PROCUREMENT LIST 1977 
ADOITION 

AGENCY: Committee for Purchase from 
the Blind and Other Severely Handi¬ 
capped. 

ACTION: Addition to Procurement List. 

SUMMARY: This action adds to Pro¬ 
curement List 1977 a service to be pro¬ 
vided by workshops for the blind or other 
severely handicapped. 

EFFECTIVE DATE: July 19, 1977. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 Fourteenth Street 
North, Suite 610, Arlington, Virginia 
22201 . 

FOR FURTHER INFORMATION CON¬ 
TACT: 

C. W. Fletcher. 703-557-1145. 

SUPPLEMENTARY INFORMATION: 
On April 11, 1977, the Committee for 
Purchase from the Blind and Other 
Severely Handicapped published a no¬ 
tice (42 FR 18883* of proposed additions 
to Procurement List 1977, November 18. 
1976 (41 FR 50975). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the service listed below 
is suitable for procurement by the Gov¬ 
ernment under 41 U.S.C. 46-48<c), 85 
Stat. 77. 

Accordingly, the following sendee is 
hereby added to Procurement List 1977: 


SIC 734 9 

Janitorial/Custodial Service. Federal Build¬ 
ing. 400 8. Clinton, Iowa City. Iowa. 

C. W. Fletcher. 
Executive Director. 

I FR Doc 77-20815 Filed 7-18-77:8 45 am| 


COMMODITY FUTURES TRADING 
COMMISSION 

REGULAR COMMISSION MEETINGS 
Public Participation 

The Commission has approved a pol¬ 
icy of allowing representatives of the 
public and Industry an opportunity to 
address the Commission during Its reg¬ 
ular open meetngs. As approved, the pol¬ 
icy is: 

1. Following publication of the Com¬ 
mission agenda in the Federal Register. 
any member of the public or Industry 
wishing to address the Commission on a 
specific agenda item will notify the Of¬ 
fice of the Secretariat three days in ad¬ 
vance of the meeting. Such notification 
must Include a brief reason for the re¬ 
quest to appear. 

2. As soon as the request is received, 
the Secretariat will advise the Commis¬ 
sioners. At the discretion of the Chair¬ 
man or the presiding Commissioner, 
such requests will be honored unless an 
objection to the appearance and testi¬ 
mony is raised by a member of the Com¬ 
mission. 

3. The Secretariat will advise the indi¬ 
vidual of the disposition of the request 
at least 24 hours prior to the scheduled 
meeting. 

Issued in Washington. D.C., on July 
14. 1977. 

By the Commission. 

William T, Bagley. 

Chairman, Commodity Futures 

Trading Commission. 

|FR Doc.77-20882 Filed 7-18-77:8:45 am) 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

DEFENSE INTELLIGENCE AGENCY 
SCIENTIFIC ADVISORY COMMITTEE 

Closed Meeting 

Pursuant to the provisions of Subsec¬ 
tion (d) of Section 10 of Pub. L. 92-463, 
as amended by Section 5 of Pub. L. 94- 
409. notice is hereby given that closed 
meetings of the DIA Scientific Advisory 
Committee will be held at the Pentagon, 
Washington. D.C., on Monday and Tues¬ 
day. September 19-20. 1977. 

The entire meetings commencing at 
0900 hours are devoted to the discussion 
of classified information as defined In 
Section 552(b) <c> (1). Title 5 of the U.S, 
Code and therefore w-iU be closed to the 
public. The Committee will receive brief¬ 
ings on and discuss several current criti¬ 
cal intelligence issues and advise the 
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Director. DIA on related scientific and 
technical intelligence matters. 

Maurice W. Roche, 
Director. Correspondence and 
Directives , Office of the As¬ 
sistant Secretary of Defense 
(Comptroller). 

July 14. 1977. 

|FR Doc.77-20701 Plied 7-18-77:8:45 ami 


Department of the Navy 
MICROWAVE OVEN SURVEY 

Memorandum of Understanding With the 
Food and Drug Administration 

CROSS REFERENCE: For a document 
giving notice of a memorandum of un¬ 
derstanding between the Bureau of Med¬ 
icine and Surgery and the Food and Drug 
Administration regarding certain re¬ 
lated objectives in carrying out a micro- 
wave oven survey program, see FR Doc. 
77-20574 appearing in the notices sec¬ 
tion of this Federal Register. 


Office of the Secretary 

CHEMICAL PROPULSION ADVISORY 
COMMITTEE 

Meeting 

July 11. 1977. 

In accordance with Section 10(a)(2) 
of the Federal Advisory Committee Act 
( Public Law 92-463> announcement is 
made of the following committee meet¬ 
ing: 

NAME: JANNAF Advisory Working 
Group on Safety and Environmental 
Protection, Hazard Evaluation Commit¬ 
tee. 

DATE: AugUSt2-4.1977. 

PLACE: Ballistic Research Laboratory. 
Bldg 330. Aberdeen Proving around, 
Md. 21005. 

TIME: Initial meeting 9 a.m.. August 

2 . 

PROPOSED AGENDA: The Hazard 
Evaluation Committee will conduct a re¬ 
view of CPIA/J94, Hazard of Chemical 
Rockets and Propellants Handbook, to 
estimate the magnitude of updating this 
manual and the conversion to metric 
units. A revised outline of CPIA/194 will 
be considered. Working sessions for the 
subcommittees, Incident Analysis. Cri¬ 
teria Evaluation and Test Evaluation 
will consider preparation of reports on 
past work and plans for future work. 
Topics of papers and preparation of 
draft papers for presentation at the 
Specialist Sessions of the JANNAF An¬ 
nual Propulsion Meetings will be dis¬ 
cussed. 

PURPOSE OP THE MEETING: The 
working group endeavors to define the 
nature and extent of hazards to person¬ 
nel and to the environment of all as¬ 
pects of propulsion systems from manu¬ 
facture to launch; the goal Is to provide 
guidelines for safe management of those 
activities and processes and for the pre¬ 
vention of catastorphic incidents. 


Meeting of the Advisory Working 
Group is open to the public. Public at¬ 
tendance, depending on available space, 
may be limited to those persons who 
have notified the Advisory Working 
Group chairman in writing at least 
three (3) days prior to the meeting, of 
their intention to attend. 

Any member of the public may file a 
written statement with the Working 
Group chairman before, during, or after 
the meeting. To the extent that time 
permits, the committee chairman may 
allow public presentation of oral state¬ 
ments at the meeting. 

All communication regarding this Ad- 
vLsory Working Group should be ad¬ 
dressed to: 

Mr. J. F. Voeglein. Jr., Chemical Sys¬ 
tems Laboratory. Attn: DRDAR-CLF. 

Aberdeen Proving Oround. Md. 21010. 

Mr. J. F. Voeglein, Jr„ 
Chemical Systems Laboratory 
Chairman, Incident Analysis 
Subcommittee of Hazard 
Evaluation Committee. 

|FR Doc.77-20567 Filed 7-16-77.8:45 am) 


ENVIRONMENTAL PROTECTION 
AGENCY 

I OFF-50605; FRL 763-3] 

AGRICULTURE DEPARTMENT, ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection Agency 
<EPA) has Issued experimental use per¬ 
mits to the following applicants Such 
permits are in accordance with, a ad sub¬ 
ject to, the provisions of 40 CFR Part 
172, which defines EPA procedures with 
respect to the use of pesticides for experi¬ 
mental purposes. 

No. 11312-EUP-21. OS, Department of Agri¬ 
culture. Hyattavllle. Maryland 20782. This 
experimental use permit allow the use of 
1.63 pounds of the Insecticide N-||<4- 
Chlorophcnyl) amino] carbonyl 1-2.6-dinu- 
orobenxamlde on forest areas to evaluate 
control of Oypsy moth. A total of 24 acres 
U Involved; the program is authorized 
only In the Slate of Pennsylvania The ex¬ 
perimental us# permit is effective from 
May 6. 1977. to May 6. 1978 This permit 
and permit No. 11312-EUP-22. which ap¬ 
pears in another Federal Register docu¬ 
ment. will use the same active Ingredient, 
but different formulations. 

No 35963-EUP-3 North Dakota State Uni¬ 
versity. Fargo, North Dakota 56102 This 
experimental use permit allow the use of 
154 1 pounds of the insecticide malathlon 
on flax to evaluate control of grasvhoppera. 
A total of 150 acres la Involved; the pro¬ 
gram is authorized only in the State of 
North Dakota The experimental use permit 
la effective from May 6. 1977, to May 6. 
1978 This permit is being issued with the 
condition that flax meal derived from 
treated flax will bo destroyed or used for 
research purposes only, and that flax straw 
from treated flax will be plowed under and 
not grazed or cut for forage 
No. 4581-EUP-16. Fen wait Corporation. King 
of Prussia, Pennsylvania 19406. Ttxia experi¬ 
mental use permit allows the use of 8.842 
pounds of the Insecticide methyl parathion 
on apples, artichokes, barley, beans, corn, 
cotton, grapes, oats, onions, pasture, pears, 
peas, rangeland, rice, soybeans, stone fruits, 
tomatoes, and wheat to evaluate control of 


various insects. A total of 14.015 acres is 
Involved, the program la authorized only in 
the States of Alabama. Arizona, Arkansai 
California. Colorado. Delaware, Florida 
Idaho. Illinois. Indiana. Iowa. Kansas 
Kentucky, LouUina. Maryland, Michigan, 
Minnesota. Missouri, Montana, Nebraska, 
Nevada. New Jersey. New Mexico. New York. 
North Dakota. Ohio. Oklahoma. Oregon, 
South Carolina. South Dakota. Texas. Utah. 
Virginia, Washington, Wisconsin, and Wyo¬ 
ming. The experimental use permit Is ef¬ 
fective from May 5. 1977, to May 5. 1978 
Permanent tolerances for residues of all the 
Items listed above have been established 
(40 CFR 180.109). 

No. 3S9-EUP-54 Rhodla, Inc.. Monmouth 
Junction. New Jersey 08853 This experi¬ 
ments! use permit allows the use of 360 
pounds of the hcrbtclde oxadlazon and 585 
pounds of the herbtclde alachlor In a tank 
mixture to evaluate control of various 
weeds, A total of 420 acres t* Involved; the 
program is authorized only tn the States of 
Alabama. Arkansas, Delaware. Oeorgla, Il¬ 
linois. Indiana. Iowa, Kansas, Kentucky. 
Louisiana, Maryland. Mississippi. Minne¬ 
sota, Missouri. Nebraska, New Jersey. North 
Carolina. Ohio. Oklahoma. South Carolina, 
South Dakota. Tennessee, Texas. Virginia, 
Wisconsin, and Michigan The experimen¬ 
tal use permit is effective from May 5. 1977, 
to May 5. 1978 This permit la being Issued 
with the condition that soybeans treated 
under this permit will be used for seed 
production or research purposes only 
No. 36338 EUP-3 Idaho Agricultural Experi¬ 
ment Station. University of Idaho. Moscow 
Idaho 83843. This experimental use permit 
allows the use of 30 pounds of micro- 
encapsulated methyl parathion uaed as an 
Insecticide on rape weed to evaluate the 
residual hazard of the material to the 
honey bee. A total of 40 acres is Involved; 
the program is authorized only In the State 
of Idaho. The experimental use permit U 
effective from May 9. 1977. to May 9. 1978 
A tolerance for residues of the active in¬ 
gredient In or on rape seed has been estab¬ 
lished (40 CFR 180.121). 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to Room E-315, Registration Di¬ 
vision < WH-567). Office of Pesticide Pro¬ 
grams. EPA. 401 M St. SWh Washington. 
DC 20460. It is suggested that such in¬ 
terested persons call 202/755-4851 before 
visiting the EPA Headquarters Office so 
that the appropriate permits may be 
made conveniently available for review 
purposes. These files will be available for 
Inspection from 8:30 am. to 4:00 pm 
Monday through Friday. 

(Section 5 of the Federal Insecticide. Fungi¬ 
cide and Rodentlclde Act (FIFRA), ** 
amended (86 Slat 973; 89 Slat. 761; 7 VSC 
136ia) et seq )- 

Dated July 8.1977. 

Douglas D. Campt. 

Acting Director, 
Registration Division 

|PR Doc 77-20560 Filed 7-18-77.8:45 am| 


jOPP-50309; PRL 763-5) 

AMERICAN CYANAMID CO.. ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection Agenc> 
(EPA) has Issued experimental use per¬ 
mits to the following applicants, suen 
permits are In accordance with, and sud- 
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ject to, the provisions of 40 CFR Part 
172, which defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

No. 241-EUP-67. American Cyanamld Com¬ 
pany. Princeton, New Jersey 08540. Thla 
experimental use permit allows the use of 
ISO pounds of the Insecticide O.O-dlmcthyl 
O-p -1 dime thy Isultamoyl) phenyl phos- 
phorothloate to evaluate control of lice on 
cattle. Approximately 1,800 head of cattle 
are Involved; this program is authorized 
only in the States of California, Indiana, 
Nebraska. Pennsylvania, South Dakota, and 
Texas. The experimental use permit Is ef¬ 
fective from May 26, 1077, to May 26. 1978. 
A permanent tolerance for residues of the 
active Ingredient in or on the fat, meat 
and meat byproduct* of cattle has been 
established (40 CFR 180233). 

No. 1230-EUP-20. Nor-Am Agricultural Prod¬ 
ucts. Inc., Woodstock, Illinois 60008. This 
experimental use permit allows the use of 
110 pounds of the herbicides phenmedl- 
pham and desmcdipham in a tank mixture 
on sugarbeetn to evaluate control of various 
weeds by aerial application A total of 120 
acres is Involved; the program Is au¬ 
thorized only In the States of California, 
Idaho. Nebraska, Texas and Washington. 
The experimental use permit Is effective 
from May 25, 1077, to May 26, 1078. Per¬ 
manent tolerances for residues of the 
active Ingredient In or on sugar beets have 
been established (40 CPR 1801178 and 
180.353). 

No. 2139-EUP-21. Nor-Am Agricultural Pro¬ 
ducts. Inc. Woodstock, Illinois 60008. This 
experimental use permit allows the use 
of 100 pounds of the herbicide desmedl- 
pham on sugar beets to evaluate control 
of redroot pigweed, and other weeds. A 
total of 60 acres is Involved; the program 
U authorized only In the States of Cali¬ 
fornia. Idaho. Nebraska, Texas and Wash¬ 
ington. The experimental use permit is 
effective from May 25. 1077. to May 25. 1078. 

A permanent tolerance for residues of the 
activo ingredient In or on sugarbeets has 
been established (40 CPR 180 353). 

No 11312-EUP-19. U5. Department of Agri¬ 
culture. Hyattsville. Maryland 20782. This 
experimental use permit allows the use of 
32 pounds of the Insecticide carbaryl to 
evaluate control of Gypsy moth larvae. A 
total of 24 acres In Involved; the program 
Is authorized only In Clinton County. 
Pennsylvania. The experimental use per¬ 
mit Is effective fro June 4, 1077. to 
June 4. 1078. 

Interested parties, wishing to review 
the experimental use permits are re¬ 
ferred to Room E-315, Registration Divi¬ 
sion (WH-567), Ofllcc of Pesticide Pro¬ 
grams, EPA. 401 M St S W., Washing¬ 
ton. D C. 20460. It is suggested that such 
Interested person call 202/755-4851 be¬ 
fore visiting the EPA Headquarters Of¬ 
fice, so that the anproprlate permits may 
be made conveniently available for re¬ 
view purposes. These files will be avail¬ 
able for Inspection from 8:30 a m. to 4.00 
pm Monday through Friday. 

(Section 5 of the Federal Insecticide. Pungl- 
and RodenticJde Act (PIFRA). as 
amended (86 Slat, 073; 80 8t*t. 751; 7 U.S.C. 
etseq ).) 

Dated: July 8. 1977. 

Douglas D. Campt, 

Acting Director, 
Registration Division. 

(PR Doc. 77-20662 Plied 7-16-77:8:45 am) 


|PP74; FRL 763-11 

CHEVRON CHEMICAL CO. 

Pesticide and Food Additive Petitions; 

Filing 

The Environmental Protection Agency 
has received the following petitions for 
consideration: 

PP 7P1062. Chevron Chemical Co., Ortho 
D!v„ 9*0 Hensley 8t. Richmond, CA 04804. 
Propose* that 40 CPR 180 267 be amended 
by the establishing of a tolerance for resi¬ 
dues of the fungicide captafo). cia-N- 
| (1.1.2,2 - tetrachloroethyl > thiol -4 - cydo- 
hexene-1.2-dlcarboxlmlde in or on the raw 
agricultural commodities soybeans at 1 
part per million (ppm), soybean forage at 
15 ppm and soybean bay at 45 ppm Pro¬ 
posed analytical method for determining 
residues Is gas chromatography with flame 
photometric and electron capture detectors. 
PM21 (202/426-2454) 

PAP 7H5186. Chevron Chemical Co.. Ortho 
Dlv^ 010 Hensley St.. Richmond, CA 04804. 
Proposes amending 21 CPR 561 by estab¬ 
lishing a regulation permitting the use of 
the fungicide captafol. ds-N-| (1,1,2.2- 
tetrachlorethyl) thkH -4-cyclohexene-1.2- 
dicarboxlmlde. on growing soybeans with a 
tolerance limitation of 3 ppm In soybean 
hulls. PM21 (202/426-2454) 

Interested persons are invited to sub¬ 
mit written comments on the petitions to 
the Federal Register Section, Technical 
Services Division (WH-569). Office of 
Pesticide Programs. EPA, Rm. 401. East 
Tower. 401 M St 8W.. Washington. D C. 
20460. Three copies of the comments 
should be submitted to facilitate the work 
of the Agency and of others Interested 
in Inspecting them. Inquiries concerning 
specific petitions may be directed to the 
designated Product Manager (PM), 
Registration Division (WH-567>. Office 
of Pesticide Programs, at the above ad¬ 
dress. or by telephone at the numbers 
cited. Written comments should bear & 
notation Indicating the number of the 
petition to which the comments pertain. 
Comments may be made at any time 
while a petition is pending before the 
Agency. All written comments received 
will be available for public inspection In 
the office of the Federal Register Section 
from 8:30 a.m. to 4 p.m. Monday through 
Friday. 

Dated: July 8.1977. . 

Douglas D. Campt. 

Acting Director, 
Registration Division. 

[PR Doc.77-20589 Piled 7-18-77;8:45 ami 


(OPP-60311; FRL 763-71 

GAF CORP., ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection Agency 
(EPA) has issued experimental use per¬ 
mits to the following applicants. Such 
permits are in accordance with, and sub¬ 
ject to, the provisions of 40 CFR Part 172, 
which defines EPA procedures with re¬ 
spect to the use of pesticides for experi¬ 
mental purposes. 

No. I629-KUP-2. OAF Corporation, New 
York. New York 10020. This experimental 
um* permit allows the use of 1000 pound* 
of tha plant regulator ethephon on pine¬ 


apples. A total of 600 acres is Involved: the 
program Is authorized only In the 8tate of 
Hawaii. The experimental use permit Is 
effective from May 27, 1077. to May 27. 1078. 
Permanent tolerances for residues of the 
active Ingredient In or on pineapple* have 
been established (40 CPR 180.300). 

No. 2224-EUP-! 1. Mobil Chemical Company, 
Richmond, Virginia 23261. This experi¬ 
mental use permit allows the use of 812 5 
paunds of the herbicide blfenox on rice to 
evaluate control of duck salad, redatem and 
water hyssop. A total of 325 acres Is In¬ 
volved; the program Is authorized only In 
the States of Arkansas, California. Loui¬ 
siana, Mississippi, and Texas. The experi¬ 
mental use permit Is effective from May 27. 
1077. to May 27. 1978. Temporary tolerances 
for residues of the active Ingredient In or 
on rice have been established. 

No 1706-EUP-2. Nalco Chemical Company, 
Oak Brook. Illinois 00521. This experi¬ 
mental use permit allows the use of 000 
pounds of the fungicide n-alkyl (60% Cl4. 
30% C16. 5% C12. 5% CIS) dimethyl 
benzyl ammonium chlorides and n-alkyl 
(88% C12, 32% C14) dimethyl ethylbenzyl 
ammonium chloride* In drip irrigation 
systems to control biological slimes. A total 
of 80 acres Is involved; the program I* au¬ 
thorized only In tho State of California. 
The experimental use permit la effective 
from May 27. 1077. to May 27. 1078. 

No. II273-EUP-12. Sandoz. Inc., Homestead. 
Florida 33030. This experimental use per¬ 
mit allows the use of 2.074 pounds of the 
herbicide elemental copper In water re¬ 
servoirs. lakes and ponds to evaluate con¬ 
trol of American elodea. Brazilian elodea. 
chara, coon tall. Eurasian watermllfoll, and 
southern malan. wldegeongraa*. A total of 
283 acres Is Involved; the program I* au¬ 
thorized only In the State* of Alabama, 
Arizona. Arkansas. California. Florida, 
Georgia. Illinois. Indiana, Iowa. Louisiana, 
Massachusetts. Mississippi. Missouri. New 
Jersey, North Carolina, Oregon, South Car¬ 
olina. Texas, and Waging ton The ex¬ 
perimental use permit Is effective from 
May 27. 1077. to May 27, 1078. 

Interested parties wishing to Teview 
the experimental use permits are re¬ 
ferred to Room E-315. Registration Divi¬ 
sion (WH-567), Office of Pesticide Pro¬ 
grams, EPA. 401 M St. SW.. Washington, 
D.C. 20460. It Is suggested that such in¬ 
terested persops call 202/755-4851 be¬ 
fore visiting ' the EPA Headquarters 
Office, so that the appropriate permits 
mav be made conveniently available for 
review purposes. These flies will be avail¬ 
able for inspection from 8’30 a.m. to 
4:00 pjn. Monday through Friday. 

(Section 5 of the Federal Insecticide, Fun¬ 
gicide. and Rodentlclde Act (PTFRA). as 
amended (86 SUt. 073; 89 Stat. 751; 7 U.S.C. 
136(a) et seq ).) 

Dated: July 8.1977. 

Douglas D. Campt, 

Acting Director . 

Registration DitHsion. 

fPR Doc.77-20564 Filed 7-18-77:8:45 am) 


[OPP-50312; FRL 763-81 

HOFFMAN LA ROCHE, INC., ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection Agency 
(EPA) has issued experimental use per¬ 
mits to the following applicants. Such 
permits are In accordance with, and sub- 
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ject to, the provisions of 40 CFR Part 
172, which defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

No. 35977-EUP-3. Hoff man-La Roche, Inc,. 
Nutley. New Jersey 07110 This experi¬ 
mental use permit allows the use of 4 90 
pounds of the plant growth regulator 
l - (3.7-dlmethylocty 1) -1 - (2-propenyl) pl- 
perldentum bromide to evaluate shorten¬ 
ing and strengthening of chrysanthemums 
and certain other ornamental plants A 
total of 6.5 acres is Involved; the program 
Is authorized only In the States of Cali¬ 
fornia, Florida. North Carolina, Ohio, and 
Texas The experimental use permit is 
effective from June 6. 1977. to June 6. 
1978. 

No 370-EU P-1. Creative Sales. Inc., Fremont, 
Nebraska 68025 This experimental use 
permit allows the use of 186 pounds of the 
Insecticide acephatc In ornamental trees 
to evaluate control of ornamental tree In¬ 
sect pesta. Approximately 5.400 trees are 
involved; the program Is authorized only 
In the States of Arizona, California, Colo¬ 
rado . Florida, Illinois. Indiana. Iowa. Kan¬ 
sas. Kentucky. Maryland, Connecticut. 
Georgia. Michigan. Minnesota. Missouri. 
Nebraska. New Jersey. Massachusetts, Mis¬ 
sissippi. New York. North Carolina, Ohio. 
Oklahoma, Oregon. Pennsylvania, Tennes¬ 
see. Texas. Wyoming. Wisconsin, and 
Washington. The experimental use permit 
U effective from June 3. 1977, to June 3. 
1978. 

No. 2224-EUP-4 MobU Chemical Company. 
Richmond. Virginia. 23261. This experi¬ 
mental use permit allows the use of 3,265 
pounds of the herbicide blfenox on barley, 
oats, rice, wheat, corn and sorghum to 
evaluate control of varloue weeds. A total 
of 1.633 acres Is Involved: the program Is 
authorized only In the States of Arizona. 
Arkansas. California. Colorado. Oeorgla. 
Idaho. Illinois, Indiana. Iowa, Kansas. 
Kentucky. Louisiana, Michigan. Minne¬ 
sota, Mississippi. Missouri. Montana. Ne¬ 
braska. New Jersey. New York. North Caro¬ 
lina. North Dakota. Oklahoma. South Da¬ 
kota. Tennessee. Texas. Virginia, and 
Wisconsin. The experimental use permit 
Is effective from June 3, 1977. to May 16. 
1978. Temporary tolerances for residues of 
the active Ingredient in or on barley, oats, 
rice, wheat, and sorghum have been estab¬ 
lished A permanent tolerance for residues 
of the active Ingredient In or on corn has 
been established (40 CFR 180.351). 

No. 2224 EUP 6 Mobil Chemical Company, 
Richmond. Virginia 23261. This experi¬ 
mental use permit allows the use of 4.877.5 
pounds of the herbicide blfenox on barley, 
oats. lice, wheat, corn and sorghum to 
evaluate control of various weeds. A total 
of 2.640 acres Is involved; the program la 
authorized only in the States of Arizona, 
Arkansas, California, Colorado. Idaho. Illi¬ 
nois. Iowa. Kansas. Louisiana. Minnesota. 
Mississippi. Missouri. Montana. Nebraska, 
North Dakota. Oklahoma. Oregon. South 
Dakota, Texas, and Washington. The ex¬ 
perimental use permit U effective from 
June 3. 1977, to May 16. 1978 Temporary 
tolerances for the residues of the active 
Ingredient In or on barley, oats, rice, 
wheat., and sorghum have been estab¬ 
lished. A permanent tolerance for residues 
of the active ingredient In or on corn has 
been established (40 CFR 180 351). 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to Room E-315. Registration Divi¬ 
sion * WH-567), Office of Pesticide Pro¬ 
grams. EPA. 401 M St SW.. Washing¬ 


ton, D C. 20460. It is suggested that such 
interested persons call 202/755-4851 be¬ 
fore visiting the EPA Headquarters Of¬ 
fice. so that the appropriate permits may 
be made conveniently available for re¬ 
view purposes. These files will be avail¬ 
able for inspection from 8:30 am. to 
4; 00 p.m. Monday through Friday. 

(Section 6 of the Federal Insecticide. Fungi¬ 
cide. and Rodenttctde Act (PIFRA). aa 
amended (85 Slat. 973; 89 Slat- 751; 7 UJS.C. 
136(a) et seq ).) 

Dated: July 8.1977. 

Douglas D. Campt. 

Acting Director. 

Registration Division. 

(FR Doc.77-20565 Filed 7-18-77,8:45 am] 


IOPP-50310; FRL 763-6] 

ICI UNITED STATES INC., ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection Agency 
(EPA) has issued experimental use per¬ 
mits to the following applicants. Such 
permits are in accordance with, and sub¬ 
ject to. the provisions of 40 CFR Part 
172. which defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

No 10182-EUP-5. ICI United States Inc. 
Wilmington, Delaware 19837. This experi¬ 
mental use permit allows the use of 28.52 
kilograms of the insecticide (3-phenoxy- 
pbcnyl) methyl (±)-cti. (rawx-3-(2.2-dl- 
chloroethenyl) - 2.2 - d line thy 1 cyclopro¬ 
pane carboxyls te on cattle, horses, sheep, 
hogs, and poultry to evaluate control of 
flies, ticks, lice, mites and keds. A total of 
690 animals la Involved; the program Is au¬ 
thorised only In the States of Arizona, Cal¬ 
ifornia, Florida. Kansas. Idaho. Iowa, Ken¬ 
tucky. Louisiana. Mississippi. Nebraska. 
New Mexico, New York, Oklahoma. South 
Carolina, Texas, and Virginia The experi¬ 
mental use permit Is effective from May 27. 
1977, to May 27, 1978 This permit is being 
issued under the condition that all treated 
animals are destroyed or used for research 
pur poses only. 

No. 10182-EUP 6 ICI United States Inc.. 
Wilmington. Delaware 19897. This experi¬ 
mental use permit allows the use of 1.900 
pounds of the insecticide (3-phenoxy- 
phenyl)methyl (±) - cit. tran* - 3 - (2.2- 
dlchloroethenyl) - 21 - dimethylcydopro- 
panecarboxylate on various raw agricul¬ 
tural commodities to evaluate control of 
leaThopper*. aphids, lygus bugs, slink bugs, 
lepldopterous insects, pear psylla. leaf- 
miners. tobacco bud worms, Colorado pota¬ 
to beetles, apple maggots, and tomato pin- 
worms A total of 890 acres is Involved; the 
program Is authorized only In the States 
of Alabama. Arizona. Arkansas, California. 
Kansas. Kentucky. Louisiana, Maine. Ne¬ 
braska. New Hampshire. New Jersey. New 
Mexico. Pennsylvania. South Carolina, 
South Dakota, and 7>nne»ce. The experi¬ 
mental use permit Is effective from May 
27, 1977. to May 27. 1978 This permit Is 
being issued under the condition that all 
treated alfalfa, apple, broccoli, cabbage, 
cauliflower, lettuce, pear, potato, soybean, 
sweet corn, tobacco and tomato crops wlU 
be destroyed or used tor research pur¬ 
poses only. 

No. 10182-EUP-7. ICI Untied States Inc.. Wil¬ 
mington. Delaware 19897. This experi¬ 
mental use permit allows the use of 2 3 
kilograms of the insecticide (8-phenoxy- 


phenyt) methyl (-f)-cij, fr«ne-3-(2,2-<h. 
chloroethenyl) -2.2-dlmethylcydopropar:r. 
carboxylate on cattle, horses, poultry and 
hogs to evaluate control of flies, lice, mite*, 
and ticks. A total of 200 animals Is in¬ 
volved; the program is authorized only in 
the States of Arizona. California, Florida, 
Kansas. Idaho, Iowa, Kentucky, Louisiana 
Mississippi. Nebraska. New Mexico. New 
York, Oklahoma, South Carolina. Texas, 
and Virginia. The experimental use permit 
is effective from May 27. 1977. to May 27, 
1978. This permit la being Issued under 
the condition that all treated animal* are 
destroyed or used for research purposes 
only. 

No. 10182-EUP 8 ICI United 8tale* Inc, 
Wilmington. Delaware 19897. This experi¬ 
mental use permit allows the use of 24 kilo¬ 
grams of the Insecticide (3-phenor.v- 
phenyl) methyl (i-)-cis trcmj-3- (2.2- dl- 
chlorethenyl) - 2.2-dimethylcydopropar r- 
carboxylate on building surfaces and inject 
breeding sites to evaluate control of (lit* 
A total of 240.000 square feet is Involved: 
the program is authorized only In the 
States of Arizona. California Florida Kan¬ 
sas. Nebraska. Minnesota. New York. Texas, 
and Virginia. The experimental use permit 
la effective from May 27. 1977, to May 27. 
1978. 

Interested parties wishing to review 
the experimental use permits are referred 
to Room E-315. Registration Division 
(WH-667 >, Office of Pesticide Programs, 
EPA. 401 M St. 8W.. Washington. DC 
20460. It is suggested that such interested 
persons call 202-755-4851 before visiting 
the EPA Headquarters Office, so that the 
appropriate permits may be made con¬ 
veniently available for review purposes 
These files will be available for Inspec¬ 
tion from 8:30 ajn. to 4 pjn. Monday 
through Friday. 

(Section 5 of the Federal Insecticide. Fungi¬ 
cide. and Rodentlclde Act (PIFRA), as 
amended (86 Stat. 973. 89 Stat. 751; 7 O SC 
136(a) tt neq ) .) 

Dated: July 8.1977. 

Douglas D. Campt, 
Acting Director. 

Registration Division 
1 FR Doc 77-20563 Filed 7-18-77:8:45 am] 


|OPP-50307; FRL 763-4] 

NEW JERSEY AGRICULTURAL EXPERI¬ 
MENT STATION. RUTGERS UNIVERSITY, 
ET AL 

Issuance of Experimental Use Permits 

The Environmental Protection Agency 
(EPA) has issued experimental use per¬ 
mits to the following applicants. Such 
permits are inaccordance with, and sub¬ 
ject to. the provisions of 40 CFR Part 
172. which defines EPA procedures with 
respect to the use of pesticides for ex¬ 
perimental purposes. 

No. 38573-EUP-l New Jersey Agricultural 
Experiment Station. Rutger* University. 
New Brunswick. New Jersey 08903 This 
experimental use permit allow* the use of 
1,740 pounds of the fungicide Captafo! on 
blue be it lea to evaluate control of anthrac- 
no*c fruit fungus and phomopo*ls twig 
blight fungus A total of 100 acre* Is In¬ 
volved; the program is authorized only in 
the State of New Jersey. The experimental 
use permit Is effective from May 10. 1977. 
to May 16. 1978 A permanent toleranc* 
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for residues of the active ingredient in or 
on blueberries has been established (40 
CFR 180.267). The permit is issued with 
the limitation that any portion of the crop 
having residues higher than the currently 
established tolerance will be destroyed 
No 40458-EUP-l. University of Massachu¬ 
setts, Cast Warrham. Massachusetts 02638. 
This experimental use permit allows the 
use of 33 pounds of the plant growth regu¬ 
lator 1.2-dihydro~3 6-pyrtdazincdlone to 
evaluate control of wild beans In cranberry 
bogs. A total of 2 acres Is Involved: the 
program is authorised only in the State 
of Massachusetts. The experimental use 
permit is effective from May 18. 1077, to 
May 16. 1078. The permit is issued with the 
limitation that the crop harvested from 
the treated area will be destroyed. 

No. 11312-EUP-4. U S. Deoartment of Agri¬ 
culture. Byron. Georgia 31008. This experi¬ 
mental use permit allows the use of 1.02S 
pounds of the insecticide Aldicarb on 
pecans as part of a pest management pilot 
test for control of aphids, splttiebugs. 
mites, phylloxera, ieafmlners, and nema¬ 
todes. A total of 115 acres U Involved: the 
program Is authorized only in the States of 
Alabama. Arkansas. Georgia, Mississippi. 
New Mexico. South Carolina, and Texas 
The experimental use permit la effective 
from May 16, 1977. to May 16. 1978. A tem¬ 
porary tolerance for residues of the active 
ingredient in or on pecans has been estab¬ 
lished. The permit is issued with the lim¬ 
itations that grazing will not be allowed 
and cover crops grown In treated orchards 
will not be used as feed. 

Interested parties wishing to review 
the experiments 1 use permits are re¬ 
ferred to Room E-315, Registration Divi¬ 
sion (WH-567). Office of Pesticide Pro¬ 
grams. EPA, 401 M St. SW.. Washington. 
DC 20460. It is suggested that such 
interested persons call 202-755-4851 be¬ 
fore visiting the EPA Headquarters Of¬ 
fice. so that the appropriate permits may 
be made conveniently available for re¬ 
view purposes. These files will be avail¬ 
able for Inspection from 8:30 a.m. to 4 
p.m. Monday through Friday. 

(Section 6 of the Federal Insecticide. Fungi¬ 
cide, and Rodenttctde ■ Act (FIFRA), as 
amended (86 Stat. 973; 89 8tat 751: 7 U.8.C. 

136(a) et aeq.).) 

Dated: July 8, 1977. 

Douclas D. Caicpt. 

Acting Director, 
Registration Division. 

|FU Doc.77-20661 Filed 7-18-77:8 45 aqi) 


| OPP-30000/13A; FRL 763-21 

PESTICIDE PROGRAMS 

Rebuttable Presumption Against Registra¬ 
tion and Continued Registration of Cer¬ 
tain Pesticide Products Containing 
Toxaphene; Extension of Period for Sub- 
mission of Rebuttal Evidence and Com¬ 
ments 

On May 12, 1977. the Environmental 
Protection Agency (EPA) issued a notice 
of rebuttal presumption against registra- 
Uon and continued registration of pesti¬ 
cide products containing toxaphene. This 
police was published in the Fkdiral 
«JC! 5 ter on May 25. 1977 (42 FR 26861). 
The regulations governing rebuttal pre¬ 
emptions provide that the applicant or 
registrant of such pesticide products 


shall have forty-five (45) days from the 
date such notice Is sent to submit evi¬ 
dence In rebuttal of the presumption. 
However, for good cause shown, an addi¬ 
tional sixty (60) days may be granted in 
which such evidence may be submitted 
(40 CFR 162.11(a) (l>(i>>. 

Requests for an additional 60 days in 
which to present evidence to the Agency 
have been received from many of the 
applicants and registrants who were af¬ 
fected by the notice of presumption as 
well as by other interested parties. Re¬ 
questors have specified a need for addi¬ 
tional time to respond to the risk pre¬ 
sumptions set forth in the May 25 notice 
(Le.. acute hazard to aquatic organisms, 
oncogenic effects in test animals, other 
chronic or delayed toxic effects, and 
population reduction in nontarget or¬ 
ganisms). to address the additional po¬ 
tential adverse effects identified in the 
notice, and to properly assess the envi¬ 
ronmental fate and benefits of tox¬ 
aphene. 

The Agency agrees that additional time 
would be beneficial to ensure the sub¬ 
mission of complete and accurate re¬ 
sponses to this notice of presumption. 
Therefore, because good cause has been 
shown for an extension of time by those 
wishing to respond to the notice of pre¬ 
sumption. all registrants, applicants for 
registration, and other interested per¬ 
sons shall have until September 13. 1977, 
to submit rebuttal evidence and other 
comments or information. Such evidence, 
comments, or other information relevant 
to the presumption against registration 
and continued registration should be 
submitted to the Federal Register Sec¬ 
tion, Technical Services Division < WH- 
569), Office of Pesticide Programs. En¬ 
vironmental Protection Agency, Room 
401, East Tower. 401 M St. SW., Wash¬ 
ington, D.C. 20460. Three copies of the 
comments should be submitted to facili¬ 
tate the efforts of the Agency and of 
others interested In inspecting them. All 
comments should bear the identifying no¬ 
tation M OPP-30000/ 13A." Comments and 
information received on or before Sep¬ 
tember 13. 1977, shall be considered be¬ 
fore it is determined whether a notice 
shall be issued in accordance with 40 CFR 
162.11(a) (5Mii> and 7 U.S.C. 136(a) 
(c)(6) or 7 U.S.C. 136(d) (b)(1). Com¬ 
ments received after September 13. 1977. 
shall be considered only to the extent 
feasible consistent with the time limits 
Imposed by 40 CFR 162.11(a) (5) (U). Ail 
written comments filed pursuant to this 
notice will be available for public Inspec¬ 
tion in the office of the Federal Register 
Section at the above address from 8:30 
a.m. to 4 p.m. on normal business days. 
The file supporting the Agency's pre¬ 
sumption against this pesticide is avail¬ 
able for public inspection in the Office 
of Special Pesticide Reviews, Room 447, 
East Tower, during the same time period. 
Dated: July 8. 1977. 

Edwin L. Johnson. 

Deputy Assistant Administrator 

for Pesticide Programs. 

(FR Doc77-20668 Filed 7-18-77:8:45 am] 


|PP 701891/T119; FRL 764-3] 

ESTABLISHMENT OF TEMPORARY 
TOLERANCES 

(3-Phenoxyphenyl) methyl (±) cls-trans*3* 
(2.2dichloroethenyl)-2,2dimethy!cyclo- 
propanecarboxylate 

ICI United 8tates, Inc., Wilmington 
DE 19897, has submitted a pesticide peti¬ 
tion <PP 701891) to the Environmental 
Protection Agency (EPA). This petition 
requests that temporary tolerances be 
established for residues of the insecticide 
{ 3-phenoxyphenyl) methyl < ± > cto-frans- 
3-(2.2 - dichloroethenyl) - 2.2-dlmethyl- 
cyclopropanecarboxylate In or on the raw 
agricultural commodities cottonseed at 
0.5 part per million (ppm); in the meat, 
fat, and meat byproducts of cattle, 
horses, and sheep at 0.25 ppm and in 
milk at 0.06 ppm. 

Establisment of these temporary tol¬ 
erances will permit the marketing of the 
above raw agricultural commodities 
when treated in accordance with an ex¬ 
perimental use permit that has been is¬ 
sued under the Federal Insecticide, Fun¬ 
gicide, and Rodenticlde Act. as amended 
(86 Stat. 973, 89 Stat 751; 7 UAC. 
136(a) etseq.). 

An evaluation of the scientific data 
reported and other relevant material 
showed that the requested tolerances 
were adequate to cover residues resulting 
from the proposed experimental use. and 
it was determined that the temporary 
tolerances would protect the public 
health. The temporary tolerances have 
been established for the pesticide, there¬ 
fore. with the following provisions: 

1. The total amount of the pesticide 
to be used must not exceed the quantity 
authorized by the experimental use per¬ 
mit 

2. ICI United States, Inc., must im¬ 
mediately notify the EPA of any findings 
from the experimental use that have a 
bearing on safety. The firm must also 
keep records of production, distribution, 
and performance and on request make 
the records available to any authorized 
officer or employee of the EPA or the 
Pood and Drug Administration. 

These temporary tolerances expire 
May 24. 1978. Residues not In excess of 
0 5 ppm remaining in or on cottonseed: 
0.25 ppm in the meat, fat, and meat by¬ 
products of cattle, horses, and sheep; 
and 0 06 ppm In milk after this expira¬ 
tion date will not be considered action¬ 
able If the pesticide Is legally applied 
during the term of and in accordance 
with the provisions of the experimental 
use permit and temporary tolerances 
These temporary tolerances may be re¬ 
voked if the experimental use permit Is 
revoked or if any scientific data or ex¬ 
perience with this pesticide indicates 
such revocation is necessary to protect 
the public health. Inquiries concerning 
this notice may be directed to the Spe¬ 
cial Registrations Section, Registration 
Division (WH-567), Office of Pesticide 
Programs, Room 315, East Tower. 401 M 
St. SW., Washington, DC. 20460, 202- 
755-4851. 
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(Sec. 408(J) of the Federal Food, Drug, and 
Cosmetic Act (31 U-8.0. 34da(J)).) 

Dated: July 8.1978. 

Douglas D. Campt, 
Acting Director , 
Regisration Division. 

|Fit Doc.77-30749 Filed 7-18-77;8:45 ami 


[OPP-180131; FRL 784-51 
INTERIOR DEPARTMENT 

Issuance of Specific Exemption To Use 

M-44 and Sodium Cyanide To Eradicate 

Arctic Foxes on Agattu Island in the 

Aleutians 

The Environmental Protection Agency 
(EPA) has granted a specific exemption 
to the Fish and Wildlife Service, US. De¬ 
partment of the Interior (hereafter re¬ 
ferred to as the “Applicant") to use ap¬ 
proximately 22.5 grams sodium cyanide 
in the M-44 device to control Arctic 
Foxes (Alopex lagopus ) on Agattu Is¬ 
land In order to protect an endangered 
species, the Aleutian Canada Goose 
(Branta canadensis leucopareia ). This 
exemption was granted In accordance 
with, and is subject to. provisions of 40 
CFR Part 166. which prescribes require¬ 
ments for exemption of Federal and 
State Agencies for use of pesticides un¬ 
der emergency conditions. 

This notice contains a summary of 
certain Information required by regula¬ 
tion to be included in the notice. For 
more detailed information. Interested 
parties are referred to the application on 
flic with the Registration Division (WH- 
567). Office of Pesticide Programs, EPA. 
401 M Street 8W„ Washington. D.C. 
20460. 

According to the Applicant, a remnant 
breeding population of Aleutian Canada 
Geese was confirmed on Buldir Island in 
the Aleutians In 1962. Today this tiny 
island supports the only known popula¬ 
tion. estimated at about 1,000 birds. The 
population decline in Aleutian Canada 
Geese and their breeding range is largely 
attributed to predation by introduced 
fox. The Applicant stated that the prac¬ 
tice of introducing fox. not native to the 
islands, was initiated for private fur 
farming. This practice was discontinued 
in the late 1930*s and all permits revoked. 
The pest control program of trapping 
and shooting has proven ineffective. The 
Applicant requested use of the M-44 de¬ 
vice for control of the fox population so 
that a recovery program on Agattu Is¬ 
land for the endangered Aleutian Can¬ 
ada Goose may be successfully complet¬ 
ed. It is anticipated that this emergency 
control program will remove the fox 
from Agattu Island this year: however. 
If complete control Is not attained, a 
similar project may be necessary next 
year. 

The Applicant proposed that the M- 
44. a spring-loaded device, containing so¬ 
dium cyanide be used. A maximum of 50 
sodium cyanide capsules (equivalent to 
an approximate total of 22.5 grams ac¬ 
tive Ingredient) will be exposed on Agattu 
Island over a 120-day period. The pro¬ 
gram began on May 1. The M-44 devices 


will be placed by authorized personnel 
only on Agattu Island. Aleutian Islands 
National Wildlife Refuge, Alaska. AH 
unused capsules of sodium cyanide will 
be recovered. 

EPA has determined that removal of 
the foxes will create a much healthier 
environment for re-establishing the 
Aleutian Canada Goose. In addition, it 
is anticipated that other elements of the 
Aleutian avian fauna will flourish in the 
long run. However, some mortality to 
glaucous-winged gulls and raven may oc¬ 
cur; this should not have any serious 
long term effects on the breeding popu¬ 
lations. Overall, the hazards to non¬ 
target species through this use of the 
M 44 appear to be minimal 

It should be noted that. In 1972, the 
President issued an executive order 
which banned the use of chemical toxi¬ 
cants on Federal lands, exceot In emer¬ 
gency conditions. One of these condi¬ 
tions was the use of chemical toxicants 
for the preservation of one or more wild¬ 
life species threatened with extinction or 
likely within the foreseeable future to be¬ 
come so threatened. The Aleutian Can¬ 
ada Goose falls within this provision. 
Further, in 1975. the EPA issued a reg¬ 
istration to the Fish and Wildlife Serv¬ 
ice for the use of sodium cyanide-loaded 
M-44 devices to control coyote, fox. and 
feral dogs which prey uoon livestock; 
the EPA has determined that the sodium 
cyanide/M-44 device will also be effec¬ 
tive In removing the Arctic Fox from 
Agattu Island. If the introduced fox 
cannot be removed, a successful breed¬ 
ing colony of the Aleutian Canada Goose 
may not be achieved and this species will 
continue to be In Jeopardy. As previously 
mentioned, other methods such as trap¬ 
ping and shooting have not been suc¬ 
cessful In eradicating the Arctic fox. Be¬ 
fore using any chemical toxicant on 
Federal land, the President's 1972 order 
required that the agency Involved in 
using these toxicants must consult with 
the Secretaries of the Interior. Agricul¬ 
ture. and Health. Education, and Wel¬ 
fare, and the Administrator of the EPA: 
the Applicant stated that this require¬ 
ment has been met. 

Since Agattu Island Is uninhabited by 
man. there should be no danger to hu¬ 
mans as a result of this use of the so¬ 
dium cyanide-loaded M-44 devices. 

After reviewing the application and 
other available information. EPA has 
determined that (a) an emergency situ¬ 
ation Involving an endangered species 
exists; <b) there are no alternative 
means of control, taking into account 
the efficacy and hazard; (c) significant 
environmental problems may result if 
the Arctic fox is not eradicated from 
Agattu Island; and <d) the time avail¬ 
able for action to mitigate the problems 
posed is insufficient for a pesticide to be 
registered for this use. Accordingly, the 
Applicant has been granted a specific 
exemption to use the pesticide noted 
above until August 31. 1977. to the ex¬ 
tent and in the manner set forth In the 
application. The specific exemption is 
also subject to the following conditions: 


1. Sodium cyanide as used in the M-44 
device is authorized. A maximum of 50 
sodium cyanide capsules (equivalent to 
an approximate total of 22.5 grams active 
ingredient) may be used; 

2. The M-44 devices are to be placed 
only on Agattu Island, Aleutian Islands 
National Wildlife Refuge. Alaska; 

3. Only personnel of the Fish and Wild- 
life Service will hand place the M-44 de¬ 
vices; 

4. All unused capsules of sodium cya¬ 
nide will be recovered ; 

5. All precautions will be taken to 
avoid or minimize any hazard to non- 
target species that may result from the 
use of M-44 on Agattu Island: 

6. A full report of this eradication pro¬ 
gram must be submitted to EPA by the 
end of 1977; and 

7. The EPA shall be immediately in¬ 
formed of any adverse effects resulting 
from the use of this pesticide In connec¬ 
tion with this exemption. 

(Section 18 of the Federal Insecticide. Fun¬ 
gicide. and Rodentlclde Act (FIPRA), is 
amended (86 But. 973; 89 8tat. 751; 7 USC. 
136(a) et seq.).) 

Dated: July 13.1977. 

Edwin L. Johnson. 

Deputy Assistant Administrator 
for Pesticide Programs. 

|PH Doc.77-20750 Filed 7-18-77:8:45 ara| 


l OFF-42003C; FRL 764-41 

IOWA 

Extension of Contingency Approval of State 
Plan for Certification of Pesticide Appli¬ 
cators 

In accordance with the provisions of 
Section 4(a><2) of the Federal Insecti¬ 
cide. Fungicide, and Rodentlclde Act 
(FIFRA). as amended (85 Slat. 973. 7 
US.C. 136) and 40 CFR Part 171 (39 
FR 36445 (October 9. 1974) and 40 FR 
11698 (March 12. 1975) ). the Honorable 
Robert D. Ray, Governor of the State of 
Iowa, submitted a State Plan for Certifi¬ 
cation of Commercial and Private Appli¬ 
cators of Restricted Use Pesticides to the 
Environmental Protection Agency <EPA> 
for approval on a contingency baslfs 
pending promulgation of Implementing 
regulations. On August 28, 1975, the Re¬ 
gional Administrator. EPA. Region VTI. 
approved the plan on a contingency 
basis for a 9-month period. Notice of the 
approval was published in the Fed nut 
Register on September 16, 1975 <40 FR 
42774). A 12-month extension of the con¬ 
tingency approval was requested on 
Muv 20. 1976. by the State of Iowa and 
granted by the Regional Administrator, 
EPA, Region VII, on May 27. 1976. Notice 
of the approval of the 12-month exten¬ 
sion was published in the Federal Hi uls¬ 
ter on July 19.1976. 

Amendments to the 1974 Pesticides Act 
of Iowa have necessitated changes in tne 
proposed implementing rules and regu¬ 
lations. As a result, on May 16. 1977. the 
8tate of Iowa requested a 6-month ex¬ 
tension of the Iowa contingency ap~ 
proval pending final implementation ^ J 
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regulations. The Agency finds that there 
Is good cause for approving the request 
and as such has granted Iowa a 5-month 
extension which will expire October 21, 

1977. 

Dated: May 20. 1977. 

Charles V. Wright, 

Acting Regional Administrator, 
Region Vli. 

\m Doc.77-20748 Filed 7-18-77:8:45 am| 


FEDERAL COMMUNICATIONS 
COMMISSION 

CANADA U.S.A. FM BROADCASTING 
AGREEMENT OF 1947 

Amendment of Table A 

June 30. 1977. 

Supplement No. 4 to the Table oi Ca¬ 
nadian FM Broadcasting Channel As¬ 
signments and Allocations within 250 
Miles of the Canada-U.S.A. border, dated 


FM AND TV TRANSLATOR APPLICATIONS 
READY AND AVAILABLE FOR PROC¬ 
ESSING 

Adopted: July 1.1977. 

Released: July 8,1977. 

By the Chief. Broadcast Bureau. 
Notice is hereby given pursuant to 
If 1.572(c) and 1.573(d) of the Commis- 
Hon s rules, that on September 2. 1977. 
the TV and FM translator applications 
listed in the attached Appendix will be 
considered as ready and available for 
processing. Pursuant to 1327(b) (1) 
tnd 1.519<b) of the Commission's rules, 
in application. In order to be considered 
with any application appearing on the 
attached list or with any other applica¬ 
tion on file by the close of business on 
September 1.1977, which involves a con¬ 
flict necessitating a hearing with any 
application on this list, must be sub¬ 
stantially complete and submitted for 
flung at the offices of the Commission in 
Washington, D.C., by the close of business 
on September 1.1977. 

The attention of any party in Interest 
oesirlng to file pleadings concerning any 
Pending TV and FM translator applica¬ 
tion. pursuant to section 309(d)(1) of 
the Communications Act of 1934. as 
tended, is directed to 1 1.580(1) of the 
Commission's rules for provisions govern¬ 
ing the time for filing and other require¬ 
ments relating to such pleadings. 

Federal Communications 
Commission. 

Vincent J. Mullins. 

Secretary 


June 24, 1977, as revised April 12. 1977. 

Pursuant to exchange of correspond¬ 
ence between the Department of Com¬ 
munications of Canada and the Federal 
Communications Commission. Table A of 
the Canada-UJS.A. FM Broadcasting 
Agreement has been amended as set 
forth in the attached list. It Is to be 
noted that those representing assign¬ 
ments will Indicate call signs plus para¬ 
meters. 

Further additions, changes, and dele¬ 
tions will be issued as reported to the 
Commission by the Canadian Depart¬ 
ment of Communications. 

Copies of the basic Table of Allocations 
may be obtained from Downtown Copy 
Center, 1730 K Street NW.. Washington. 
D C. 20036. telephone 202-452-1422. 

Wallace E. Johnson. 

Chief , Broadcast Bureau. Fed¬ 
eral Communications Com¬ 
mission. 


UHF TV Translator Applications 

BPTT 3235 (K61AN). Sterling. Sol do lrm and 
Ko&ilof, Alaska, State of Alaska. Req: 
Change principal community to Kasilof, 
Cohoe A KaUfonaky, Alaska. 

BPTT-3236 (K64AN). Sterling. Soldotna and 
Kasilof, Alaska. State of Alaska. Req: 
Change principal community to Kasilof. 
Cohoe and Kallfonsky, Alaska. 

BPTT-3247 (new), Eastlake and surround¬ 
ing area. Ohio. Ohio Educational Televi¬ 
sion Network Commission. Req: Change 
frequency to Channel 67, 788-724 MHjl 
BPTT- 3248 (new). Lancaster. Palmdale and 
Quartz Hill. California. International Pan¬ 
orama TV Inc. Req: Channel 62. 758-764 
MHz. 100 watts. Primary: KLXA-TV, Fon¬ 
tana. California. 

BPTT-3252 (new). Hanalet and Princevllle, 
(Kauai). Hawaii. Hawaii Public Broadcast, 
log Authority. Req: Channel 68. 724-800 
MHz. 100 watts. Primary: KHET-TV. 
Honolulu. Hawaii. 

BPTT-3253 (K80CJ). Anahola. Hawaii. 

Hawaii Public Broadcasting Authority. 
Req: Change frequency to Channel 63. 
764- 770 MHz. 

BPTT-3254 (new). Santa Cruz and Envi¬ 
rons, California. Monte ray-SaUna* Televi¬ 
sion. Inc. Req: Channel 57. 728-734 MHz, 
100 watts. Primary: KMST-TV. Monterey. 
Cali fornia. 

BPTT-3255 (new), Manchester. California, 
Point Arena Television. Inc. Req: Channel 
59. 740-746 MHz. 100 watts. Primary: 
KQE D TV, San Francisco. California. 
BPTT-3256 (new). Point Arena, California. 
Point Arena Television. Inc. Req: Channel 
68. 724-800 MHz, 100 watts. Primary: 
KQED-TV. San Francisco. California. 

BPTT-3258 (new). Ouymon. Oklahoma, 
Oklahoma Educational Television Author¬ 
ity. Req: Channel 16, 482 488 MHz. 1,000 
watts. Primary: KETA-TV, Cheyenne, 
Oklahoma. 


BPTT-3252 (new). Aitua. Oklahoma, Okla¬ 
homa Educational Television Authority. 
Req: Channel 12. 500-506 MHz, 1000 

watts. Primary: KETA-TV. Cheyenne. 
Oklahoma. 

BPTT-3260 (new), Lawton. Oklahoma. Okla¬ 
homa Educational Television Authority. 
Req: Channel 36. 602-608 MHz, 1,000 watts. 
Primary: KETA-TV. Oklahoma City, Okla¬ 
homa. 

BPTT-3261 (new), Boise City, Oklahoma, 
Oklahoma Educational Television Author¬ 
ity. Req: Channel 66, 716-722 MHz, 100 
watts. Primary: KETA-TV, Cheyenne, 
Okla homa. 

BPTT-3262 (new), Beaver City, Oklahoma, 
Oklahoma Educational Television Author¬ 
ity. Req: Channel 56. 722-728 MHz, 100 
watts. Primary: KETA-TV, Cheyenne, 
Okla homa. 

BPTT-3263 (new). Frederick, Oklahoma, 
Oklahoma Educational Television Author¬ 
ity. Req: Channel 67. 728-734 MHz, 100 
watts. Primary: KETA-TV. Cheyenne. 
Okl ahoma. 

BPTT-3264 (new). Buffalo, Oklahoma, Okla¬ 
homa Educational Television Authority. 
Req: Channel 58. 734-740 MHz. 100 watts. 
Primary: KETA-TV. Cheyenne. Oklahoma. 

BPTT-3265 (K77CH), Orangeville. Cotton¬ 
wood, Craigmont and Nezperce, Idaho. Cen¬ 
tral Idaho TV, Inc. Req: Change frequency 
to Channel 52. 740-746 MHz. Increase out¬ 
put power to 20 watts. 

BMPTT-059 (W67AI), Oates Mills, Ohio, Ed¬ 
ucational Television Association of Metro¬ 
politan Cleveland. Req: Change frequency 
to Channel 66. 782-788 MHz. 

BPTT-3246 mew), Orecnevlile, Tennessee. 
Hols ton Valley Broadcasting Corp. Req: 
Channel 39. 6 20-626 MHz. 1.000 watts. Pri¬ 
mary: WKPT-TV, Kingsport, Tennessee. 

VHP TV Translator Arru cations 

BPTTV-5816 (new). Wanshlp. Utah. Summit 
County. Req: Channel 10. 122-128 MHz, 
1 watt. Primary: K8L-TV, Salt Lake City, 
Utah 

BPTTV-6817 (new), Wanshlp. Utah. Summit 
County. Req: Channel 12, 204-210 MHz, 
1 watt. Primary: KUED-TV, Salt Lake City. 
Utah. 

BPTTV-5818 (K08DX). Prescott, Washing¬ 
ton. Prescott TV 8ystem. Inc Req: Change 
primary TV station to KVEW, Channel 42. 
Kennewick. Washington and to delete via 
K74BZ. Milton-Free-water. Oregon. 

BPTTV-6823 <K%>60E>. Riley. Oregon. Coun¬ 
tywide TV, Inc. Req: Add Alkali Lake. Ore¬ 
gon to present principal community, in¬ 
crease output power to 10 watts. 

BPTTV-5824 (new). Montreat, North Caro¬ 
lina, Wometco Skyway Broadcasting Com¬ 
pany. Req: Channel 6, 82-88 MHz. 1 watt. 
Primary: WLOS-TV, Asheville, North Caro¬ 
lina. 

BPTTV-6825 (new). Manltou Springs. Colo¬ 
rado. University of Southern Colo¬ 
rado. Req: Channel 7, 174-180 MHz. 10 
watts. Primary: KTSC-TV, Pueblo, Colo¬ 
rado. 

BPTTV-6827 (new). Elk and Rural Area 
Along US. Htghway 1, California, Point 
Arena Television. Xnc. Req: Channel 8, ISO- 
186 MHz, 10 watts. Primary: KQED-TV. 
San Francisco. California. 

BPTTV 5828 (new), Mendocino, Albion and 
Ltttle River. California, Point Arena Tele¬ 
vision. Inc. Req: Channel 2. 166-192 MHz, 
10 watts. Primary: KQED-TV. San Fran¬ 
cisco. California. 


FM engineering data base listing—index key 8tate. city, frequency. Federal Communi¬ 
cations Commission- Broadcast Bureau, unofficial secondary source. Use primary 
sources for official information, June 24, JO 77 


lUUiai, Non Scotia. .. 213C 44-26-63.0 UntUd 9tab* __ 770612 

9606 63-36-31.0 .... 


rm Doc.77-20495 Filed 7-18-77:8:45 am) 
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BPTTV-6829 (new), Own wood Ridge are*. 
Navarro Head area and Albion Ridge area. 
California, Point Arena Television, Inc. 
Req: Channel 12. 204-210 MH*. 10 watta. 
Primary: KQED-TV, San Francisco. Cali¬ 
fornia. 

BPTTV-S830 (K06EB). Sand Springs Com¬ 
munity. Lodge Pole and Calf Creek Com¬ 
munity. Montana. Garfield TV Club. Req: 
Change principal community to Brusett. 
North Rural A West Rural Area Montana. 
Increase output power to 10 watts. Change 
primary TV station to K.RTV. Ch-3. Oreat 
Palis. Montana. 

BPTTV-5833 (K13HW). Camas Valley. Ore- 
gon. Camas Valley Grange No. 621, Req: 
Change frequency to Channel 12. 204-210 
MHZ. 

Application deleted from Public Notice 
release August 4, 1976 (Mlraeo No. 68379. 
41 FR 33584). 

BPTT-3027 (new). EosUake and Surround¬ 
ing Area. Ohio. Ohio Educational Televi¬ 
sion Network Commission, Req: Channel 
61. 1000 watts. Primary: WVIZ-TV. 

Cleveland. Ohio. (Assigned new file num¬ 
ber BPTT-3247.) 

|FR Doc.77-20404 Piled 7-18-77;8:45 am| 


FEDERAL ENERGY 
ADMINISTRATION 

CASES FILED WITH THE OFFICE OF 
EXCEPTIONS AND APPEALS 

Cases Filed Week of June 10 Through 
June 17.1977 

Notice Is hereby given that during the 
week of June 10 through June 17. 1977. 
the appeals and applications for excep¬ 
tion or other relief listed in the Ap¬ 
pendix to this Notice were filed with the 
Federal Energy Administration's Office 
of Exceptions and Appeals. 

Under the FEA's procedural regula¬ 
tions. 10 CFR Part 205, any person who 
will be aggrieved by the FEA action 
sought in such cases may flic with the 
FEA written comments on the appli¬ 
cation within ten days of service of no¬ 
tice, as prescribed in the procedural 
regulations. For purposes of those regu¬ 
lations. the date of service of notice shall 
be deemed to be July 19. 1977. or the 
date of receipt of an aggrieved person of 
actual notice, whichever occurs first. 

Eric J. Fygi. 

Acting General Counsel. 

July 12. 1977. 


Appendix. —List of cases revived by the office of exceptions and appeals, i reek of 

June 10 through June 17.1977 


Dale 


Name and location of applicant Case No Typo of submission 


June 13,1977 B<tv» rxnan. R T> d-bJt. Esmitlvp Center Gulf Station. FRA ISM 
Kan Antonio, Tex (If granted; The KF.A's May 23, FRS-UM 
1VT7 remedial order would bo rwruided and K. 1>. 

Bowi-mian would not be rmjtiirtd to refund over- 
rlwgiw made In saka of motor gaaoitn* during the 
period Nov. 1,1973, through July 34,1974). 

Do.__ Common wraith Oil Refining Co. Inc., Washington, PPI-0123 

D C. (lr granted Commouwealth OH Refining Co., 
luc. would b* permitted to Import crude oil and 
naphtha as refinery and petrochemical feedstock ot» a 
llr.-nw fee free basis ; 

Do._ Ball!burton CoA**eis Gas Processing Co, Denver. FXE-43U 

Colo. Ctf granted. The llalUburUaiCo/VemeU Ota 
Prorwairuf Co. would receive an esternoon of lb# ei- 
oeptlon rebel granted In Uw FEA's Mar. 17, 1977 de¬ 
rision and order wbK’h would permit the firm to 
Increase us prices to reflect nonproduet onat lucreas** 

In oxotas of 40. OOfiygal Us natural gas liquid products 
pridur*«i at ilia Iromlale plant > 

Do.. Sabre Refining. Inc., Bakersfield, Calif. (If(ranted:Tha FEX-0154 

FEA's May 30, 1977 snwilcmenta! order Issued to 
Sabre Refining, Inc. would br amended 10 fvvlew the 
appropriateness of the entitlements exception relief 
framed to the Arm dtinng 1976 based on financial re¬ 
sit Its beginning with April 1975.) 

Do.Suburban Propane Gas Corp., Whlppany, NJ (If FRX-G165 

granted: The May 25,1977 stay Which was granted bo 
the Suburban Propane Gas Corp. would be ra¬ 
sa tided. > 

June 14,1977. Estates oflnei Phillip* and Loves PMlllr*. Austin. Tex. F K R-4342 
(If granted: Tbo estate* of lnet PhlQlpa and Loyc* 

Phullps would br permitted to Increase their prior* for 
natural gas liquid product* produced at the Nan-8a- 
UaU plant to reflect non product coat increases In 
excess olSfUXdgal ■ 

Indiana Farm Bureau Cooperative Association Inc.. KER-4319 
Indiana (tolls, lnd. t If granted Indiana Farm Bureau 
Cooperative Amodallon. Inr. would Ik* granted an 
exception which would permit it to recalculate the 
paSMhfoagh of increased nonproduct costs on a pro¬ 
portional taxis for the period Jan. 1. WTO, through 
Jan. XI, 1975 ) 

Taylixr Gas, Inc.. Fairbum. Ga. (If granted Th* FRA's 
Slav as 1*477 remedial order wiKi'ii hr rv«cimlrd and 


Do. 


Do. 


May 25, 1977 remedial order would be rescinded and 
Taylor Gas, Inc. would not be required to refund over- 
charges mode ou Its tales of propane.) 

Do.Texaco, luc., Houston, Tex. (If granted Texaco, Inc. 

would be permitted to increase its prices to reflect 
non product coot increases U» excess of $.<Xi'*,cal for 
natural gas liquid products produced at the following 
natural gas plants Coalings Nose. Humble, Paradis, 
and Pledger.) 


FRA UV5 


FEK-4343— 
FEE--4X45 


Appeal of FEA region 
Vi’s remedial order 
dated May 23,1977 


Exception from base fee 
requirement* (| 21335). 


Extension of exception 
rsilef granted In Halli¬ 
burton Co .Vessels Gas 
Processing Co., cats No 
FXE-3 «sj (decided 

Mar 17, 1977) (unx#- 
ported decision;. 


Supplemental order to 
decision and order In 
Sabre Refilling. Inc.. 6 

FEA par.(May », 

1977). 


Supplemental order to 
decision and order in 
Suburban Propane Gas 

Corp., 5 FF.A par. 

(May 25,1977). 

Pric* 'sorption < 121X1*5) 


Exception to sequential 
non product cost pass- 
through 


Appeal of FKA region 
I Vs rented al order dated 
May 25,1077. 

Price Exception (1212.165). 
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Nam« and location of spplksnt 


Cam No. 


Type of submission 


Du.— 


June 16,1*77 


Do.. 


tX>. T^J**®* 1®®* (rrcnmn) Houston, Tex. (li granted* 

V**^’. 11 *!* uld receive on exteralo© of thr relW 
ffwud in the FKA'i Noe. 10.1V7« decision and order 
which would permit It to Inert** iu prior* for natural 
gas liquid products produced at the Prcnxu* plant to 
non product rout tnm aw in exorw of $.006, gaU 
^*5 Co ~ MUBta. Ohio. (If granted: The 
w v'ttS b. 1977 *W granted to the 

W- K Hinder Co. would be modified and the Ann 
would not be reqired to establish an c«crow account 
fwndln^ the FKA’i final determination of Hirkto’s 

Midland, Tex. (If granted: BTA 
Oil Producers would receive an extension of the relief 
granted in the FKA'i Jan. 77.1977 decision and order 
whjrti would permit It to *eU all of the mid. oil pro¬ 
duced and sold for the benefit of the working in Ur eat 
owners from the JV-D Teeters lease located in Hock* 
* l u PP rr Urr oNlmg prices as sped* 
fled In 10 CFR pt. 213, iubpt. D. 

* KvangeMne Refining Co., Inc., Jennings, Ls. (If grant- 
ad: Evangeline Kefining Co., Inc. would be granted a 
stay of its March 1577 entitlement purchase obltga- 
tfona.) 

1)0 . Johnny d-bua. Johnny's Super Shell, Chicago, 

III. (If granted: A remedial order which was Issued to 
Johnny Seward d tv* Johnny's Super Shell would be 
rescinded and Seward would not be required to refund 

.__ _overcharges made on alee of motor gasoline.) 

Jane 16. 1977 Adams Oil Co., Charlottesville, Va. (11 granted The 
FEA’s May 2ft. IfcCT stay decision granted to the 
Adams Oil Co. would he modified and the firm would 
not be required lo establish an escrow arrouhl pc.’vci* 
Ing the FKA'a final determination of Adams' appeal.) 

. Hamilton Proa. Oil Co/Teaoro Petroleum r*orp., 

Washington, D.C. (If granted The Hamilton Bros. 
Oil Co. would receive various type* of administrative 
relief from the mandatory jetrolrtjm allocation and 
price regulations in connection with its acquisition of 
the Newcastle refinery from the Teeoro Petroleum 
Corp.) 


FXB-4347 

FM R-0110 

FXK-UU 

FRS-0101 

FRA-18S6 

FMR-0111 

PKK-4M9 


Extension of rrliW granted 
in Texaco. Inc,. 4 FBA 
par. KU 01 (Nov. 10, 

\m). 


Modification of decision 
and order In W. K. 
Khrldrr Co., 5 FEA 
par.(June 2, 1577). 


Extension of relief granted 
In BTA On Producers, 
ft FEA par. *3,047 (Jan. 
27.1977). 


Buy request. 


Appeal of FEA region V*s 
remedial order 


Modification of dlcufon 
and order in Adams Oil 
Co.. & FEA par. ... 
(May 2ft, 1577). 

Exception to mandatory 
petroleum and price Reg¬ 
ulations (pt. 211 and pt. 
212). 


|FR Doc.77-20477 Piled 7-13-77:1:02 pm] 


ISSUANCE OF DECISIONS AND ORDERS 
BY THE OFFICE OF EXCEPTIONS AND 
APPEALS 

Week of May 31 Through June 3,1977 

Notice is hereby given that during the 
week of May 31 through June 3,1977. the 
Decltiona and Orders summarized below 
were issued with respect to Appeals and 
Applications for Exception or other relief 
ftied with the Office of Exceptions and 
Appeals of the Federal Energy Adminis¬ 
tration. The following summary also 
contains a list of submissions which were 
dismissed by the Office of Exceptions and 
Appeals and the basis for the dismissal. 

Appeals 

fiack Drilling & Exploration: Oklahoma dtp. 
Okl&. FRA-1H5; Crude oil 

Buck Drilling A Exploration filed an Appeal 
wan a Remedial Order which waa Issued to 
U» firm by the Deputy Regional Administra¬ 
tor of FEA Region VI on January 23. 1077. 
The Remedial Order found that Buck has 
•old crude oU at prices that were in excess of 
Joe lower tier celling price specified In 10 
r** 212.73. The firm was therefore directed 
to refund these excessive revenues which ac- 
cfj»d interest through a reduction In Its 
•wilng price for the crude oil. The present 
Weal, If granted, would result In the reads- 
of the Remedial Order and would relieve 
°* ltB refund obligation. In Its Ap- 
E 1 : Buck contended that the Remedial Or- 
lnc °mctly utilized the preceding calen- 
w year of 1974 as a reference period and 
th? 1 ?*! 1 * cam P*ited the production from 
fiJLw C * Properties In determining that the 
bad erroneously classified the leases as 
■uipper wdi properties in 1975. In conslder- 
wfwfifV* AppCttJ - th ® FEA rejected Buck's 
that the term preceding calendar year 
tacluded any completed 12 month period and 


further found that Region VI had properly 
calculated the production of crude oil from 
the two leases during the 1974 calendar year 
measurement period. The FEA also deter¬ 
mined that there waa no merit to the firm’s 
additional contention that the Notice of 
Probable Violation which had been Issued to 
the firm was procedural^ defective. Since 
Buck had failed to demonstrate that the 
Remedial Order waa erroneous In fact or law 
or was arbitrary or capricious, the firm's 
Appeal was denied. 

Fort Howard Paper Company ; Green bay. 
Wise,; FEA -1 153; Reporting require¬ 
ment* 

Fort Howard Paper Company filed an Ap¬ 
peal from a Notice which the FEA published 
in the Fxossal Rcgzstkb on December 16. 
1976 (41 PR 54977) In. which it Identified 
Fort Howard as a corporation that consumed 
at least one trillion Btu’s of energy In SIC 
Code 26 during 1975 and was among the 50 
most energy consumptive firms In that In¬ 
dustry. As a result of that Notice. Fort How¬ 
ard has been required to participate in a 
reporting program under the provisions of 
Section 375 of Part D of the Energy Policy 
and Conservation Act (EPCA). Pub. L. No. 94- 
103 (December 22, 1975). In iu Appeal Fort 
Howard raised significant questions concern¬ 
ing the accuracy and consistency of the 
data which the FEA collected and used in 
Implementing Part D. Section 375 of the 
EPCA However, during the pendency of the 
Appeal proceeding, the Office of Exceptions 
and Appeals received a memorandum from 
th© FEA Office of Conservation which indi¬ 
cated that the Office of Conservation In¬ 
tended to Implement procedures to verify 
the accuracy and consistency of the data re¬ 
ceived from al! firms in SIC Code 26. That 
memorandum also Indicated that the Office 
of Conservation would review Its earlier de¬ 
termination with respect to Fort Howard's 
Inclusion In the December 16. 1976 Notice. 
In view of the actions being taken by the 


Office of Conservation, the FEA concluded 
that the consideration of Fort Howards 
Appeal at this time would be somewhat pre¬ 
mature The Appeal was therefore dismissed 
without prejudice to a resubmlsslon at a 
later date 

Husky Oil Co. of Delaware: Denver , Colo.: 

FXA-1162; Refiner 

Husky Oil Company of Delaware filed an 
Appeal from a Decision and Order which the 
Federal Energy Administration Issued to 
Husky on December 15. 1976. "Husky OU Co. 
of Delaware." 4 FEA Par. 83.244 (December 
15. 1976). In the December 15 determination 
the FEA granted Husky an exception from 
the provisions of 10 CFR 211 67 (the En¬ 
titlements Program) and thereby relieved 
the firm of any of Us entitlement purchase 
obligations during the period December 1976 
through Msy 31. 1977. In it* Appeal. Husky 
contended that the historical financial data 
that the FEA utilized in calculating the 
level of exception relief was unreasonably 
low, Husky asserted that unless It is per¬ 
mitted to receive exception relief on the 
basts of a higher profit margin It will bo 
unable to maintain the viability of Its refin¬ 
ing operations In future years. In consider¬ 
ing Husky's arguments, the FEA noted that 
the historical financial results which a firm 
reports can vary to a slgnftcant extent de¬ 
pending upon the accounting methods 
which a firm utilized The FEA found that 
in view of the overall profitability of the 
firm and the nature of Its continuing oper¬ 
ation of Its refining and marketing divisions, 
the firm failed to show that any adjustment 
to Us historical profit margin was necessary 
to ensure the continued viability of Us re¬ 
fining operations. Th© Appeal was accord¬ 
ingly denied. 

Pasco Liquidating Trust; New York. N.Y.; 

FXA-1160; Crude oil 

PE 5 CO Liquidating Trust (formerly Pasco, 
Inc.) filed an Appeal from a Decision and 
Order which the FEA Issued to It on De¬ 
cember 15. 1976, "Pasco. Inc,." 4 FEA Par. 
67,034 (December 15. 1976). In the December 
15 Decision and Order, the FEA determined 
that on the basis of financial and operating 
data which Pasco had submitted, the firm 
had been afforded an excessive measure of 
exception relief from IU fiscal 1976 entitle¬ 
ment purchase obligations. The December 
15 Order accordingly required Pasco to pur¬ 
chase entitlements valued at $2,747,000 dur¬ 
ing the period January through December 
1977 In order to offset the excessive benefits 
which th© firm had received The Appeal. If 
granted, would result In certain adjustments 
being made to the firm's previously reported 
profitability thereby decreasing the amount 
of the repayment obligations Pasco specifi¬ 
cally contended that the FEA should not have 
Included the profits which It realized tn the 
months of April and May 1976 In IU review 
of the appropriateness of the exception re¬ 
lief granted to Pasco In 1976. According to 
Pasco the Inclusion of the firm's financial 
resulu In the April to May period effectively 
reduced from six to four months the period 
of the small refiner exemption under Special 
Rule No. 6. In rejecting this assertion the 
FBA observed that since Pasco and other 
small refiners were exempted from purchas¬ 
ing entltlemenU which would have been 
specified In the Entitlement Notice Issued 
tn the months of December 1975 and Janu¬ 
ary through May 1976 It Is apparent that 
Pasco and other small refiners did In fact 
receive a benefit for a period of six months. 
Therefore, the FEA concluded that there was 
no reasonable basis for accepting Pasco's 
contention that its profits for the months of 
April and May 1976 should be excluded from 
the PEA'S review of the exception relief 
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cnntfd to ihf firm to thf entire 19 <6 fiscal 
yfftf Pasco also contended that Its reported 
profitability should be adjusted to reflect 
certain additional expenses which Pasco 
stated were directly related to Its refining 
and marketing operation*, but which were 
not determinable until after Pasco'* sale of 
those operation* on July 1. 1970. In consid¬ 
ering this argument the FEA determined 
that the expenses represented estimate* of 
anticipated expense Item* which would be 
Incurred by the purchaser of Pasco * refining 
and marketing operation* after June 30. 
1976 and which were reflected In the selling 
price of the refinery. Con*equcntly. the FEA 
concluded that since these expense Items 
were actually Incurred subsequent to June 
30. 1976. they were not related to the flrm’i 
refining and marketing operation* during 
the period In which Pasco received excep¬ 
tion relief and were Instead a part of the 
cost of the liquidation of Pasco** operations. 
Accordingly, since Pasco failed to establish 
that the December 16 Decision and Order 
was erroneous m fact or law or was arbi¬ 
trary or capricious, its Appeal was denied. 

Request* ro* Exception 

Alexander -Loop Oil Properties. Inc.. Tulsa. 

Okla . FXE-4092; Crude oil 

Alexander-Loop Oil Properties. Inc. (Loop) 
died an Application for Exception from the 
provisions of 10 CFR Part 212. Subpart D. The 
exception request, If granted, would have re¬ 
sulted tn the extension of exception relief 
previously granted to Loop and would have 
permitted the firm to continue to sell a por¬ 
tion of the crude oil produced from the 
Dicey-McIntosh Lease. Section 12. at upper 
tier celling price* ‘'Paul R, Loop.** 5 FEA 
Par 83,010 (December 23. 1976). In consider¬ 
ing the exception application, the FEA found 
that Loop continued to Incur lncrea*>ed oper¬ 
ating expenes at the Lease snd that, in the 
absence of exception relief, the working In¬ 
terest owner* would lack an economic Incen¬ 
tive to continue to produce crude oil from the 
property. In view of this situation, and on the 
b asil s of the operating data presented by Loop 
for the Dlcey-Mclntoah Lease, the FEA con¬ 
cluded that the working interest owner* 
should be permitted to sell 37.4698 percent of 
the crude oil produced from the Lease at 
upper tier celling price*. 

T & F Oil Co.. Long Beach. Calif ; FEE-3968; 

Crude Oil 

The T A F Oil Company filed an Applica tion 
for Exception from the provlMon* of 10 CFR 
Part 212. 8ubpart D. which. If granted, would 
permit T A F to sell the crude oil produced 
from the El Begun do No. 1 well (the El 8e- 
gundo well) at upper tier celling prices In 
considering the exception application, the 
FEA found that the El Beg undo well had been 
operated In a profitable manner during the 
past four years and the data submitted by 
the firm Indicated that the well would con¬ 
tinue to generate a substantial operating 
profit during the current fiscal year Since 
T 8c F had not demonstrated that It had >n 
economic Incentive to terminate its produc¬ 
tion activities at the El Segundo well, the FEA 
concluded that the firm had failed to estab¬ 
lish that the application of the lower tier 
celling price adversely aflected It tn any sig¬ 
nificant manner or caused It to experience 
a gross inequity Accordingly, the exception 
application was denied 

Request Foa Stay 

Petroleum Management. Inc.; Wichita. 

Kara.; FRS-I3II ; Crude oil 

Petroleum Management. Inc. (PMT) re¬ 
quested that a Remedial Order which the Di¬ 
rector of the Compliance Division of the Fed¬ 
eral Energy Administration Region VII issued 


to the firm on April 27. 1977 be stayed pend¬ 
ing a final determination of the firm’* Appeal. 
On the basis of findings that PM1 had errone¬ 
ously classified 12 lease* as stripper well prop¬ 
erties and had improperly sold the crude oil 
from these leases at exempt price levels, the 
Remedial Order directed PMI to refund the 
revenues which It hnd Improperly received 
On the basis of the principle* set forth in 
• General Crude Oil Oo.. M 3 FEA Par. 85.040 
(June 28. 1976), modified 3 FEA Par. 88.040 
(July 8. 1976). the FEA determined that a 
stay should be granted since PMI demon¬ 
strated that It would raise substantial Issues 
in it* Appeal and that It would encounter 
an undue burden tn recovering the refund* 
required by the Remedial Order if It ulti¬ 
mately succeeded on the merit* of It* Appeal. 
The FEA also found that If PMI were re¬ 
quired to place the full amount of the dis¬ 
puted funds in an escrow account as gen¬ 
erally required under the criteria set forth In 
the 4 'General Crude Oil Co.'* Decision, Its 
operating cash position would be Impaired to 
such an extent that It* continued. essential 
business activities would be significantly 
jeopardised However, the FEA determined 
that the firm's financial condition would per¬ 
mit the establishment of a partial escrow 
account The FEA therefore stayed the Re¬ 
medial Order on the condition that PMI place 
one-third of the disputed funds In escrow 
pending a final determination of It* Appeal. 

Powerlne Oil Co.; Santa Fe Springs. Calif.; 

FES-0095. Petroleum products 

The Powertne Oil Company requested that 
a Special Report Order which was Issued to 
the firm on February 17. 1977 by FRA Re¬ 
gion IX be stayed pending a final determina¬ 
tion on a Petition for Special Redress which 
tt filed In considering Power!ne*s request, 
the FEA noted that Powerlne had failed to 
follow the administrative review procedure 
set forth In 10 CFR 210.91(c) and had also 
delayed filing It* present submission until 
the date upon which the Special Report was 
due Under customary procedure* these sub¬ 
missions would therefore have been denied. 
However, the FEA noted that due procedure 
set forth In I 210.91(c) was relatively new. 
and Powerlne had raised legal Issue* of first 
impression concerning the propriety of the 
Special Report Order. Moreover, the firm was 
subject and would continue to be subject 
to civil and criminal sanctions which would 
Increase substantially every day that Pow¬ 
erlne failed to comply with the Special Re¬ 
port Order. Under these circumstances, the 
FEA exercised Its discretion to consider the 
Petition In spite of Powerlne'* actions and 
reviewed the firm's request for stay. In eval¬ 
uating the stay request, the FEA found that 
unless a slay were granted the FEA might 
be placed in a situation tn which tt would be 
unable to provide appropriate relief even 
If Powerlne prevailed on the merit* of It* 
Petition for Special Redress. In addition, the 
FEA determined that Powertne had raised 
substantial Issues of law in it* Petition 
which warranted further consideration Ac¬ 
cordingly. Powerlne** Aoplicatlon for Stay 
was granted and the FEA agreed to review 
the firm's Petition for Special Redress. 

W. E. SHrider Co.; Newark, Ohio; FRS-I23$; 

Crude oil 

W. E 8hrtder Company (Shrlder) filed an 
Application for Stay of a Remedial Order 
which FEA Region V Issued to the firm on 
May 9. 1977. The Remedial Order directed 
Shrlder to reduce the prices which It charges 
for crude otl produced from the Mary B 
Orlggs lease In order to refund revenues 
which the firm realized by charging excessive 
prices for crude otl produced from that prop¬ 
erty. Approval of a stay would relieve Shrlder 
of the obligation to comply with the provi¬ 
sions of the Remedial Order pending a final 


determination of an Appeal of the Remedial 
Order. On the basis of the principle* estab- 
lished In ''Oeneral Crude Oil Co.," 3 FEA 
Par. 88.040 (June 28. 1976), modified 3 FEA 
Par! 85.040 (July 8. 1976). the FEA concluded 
that a stay should be granted since Shrlder 
had raised substantial issues in it* Appeal 
and might experience an Irreparable Injury 
if It were required to refund the revenues 
involved prior to a determination on the 
Appeal- The FEA further concluded however, 
that In accordance with the consider at! cm 
discussed In “General Crude*' the stay should 
be conditioned upon Shrlder's placing the 
fund* In question Into an escrow account. 

PrrrnoN rot swccial Rxoaxss 

Gas Bel Oro, Inc.. Gas Del Oro International. 

Inc , El Dorado Marketing Co. of Laredo; 

Houston. Tex.; FSG-0043; Natural gas 

liquid products 

Gas del Oro. Inc.. Gas del Oro Interna¬ 
tional. Inc. and El Dorado Marketing Co of 
Laredo (Oas del Oro) filed a Petition for 
Special Redress relief The Oas del Oro sub¬ 
mission related to a dispute as to the proper 
application of the “export sale exemption** 
set forth In 10 CFR 212 63(a) to certain 
natural gas liquid products which are pro¬ 
duced In the Orona Oas Processing Plant tn 
Crockett County. Texas and sold to Gas del 
Oro by the Suburban Propane Oas Corpora¬ 
tion. On June 29. 1976. Suburban filed s 
Request for Interpretation with the FEA in 
which It sought a determination that It* 
sales to Oa* del Oro have been within the 
scope of the export sale price exemption m 
| 212 63(a). This Issue had been raised previ¬ 
ously in two formal Complaint* which Ou 
del Oro bad filed with the FEA Office of 
Compliance, and In a lawsuit which G*s 
del Oro Initiated against Suburban in the 
United States District Court for the South¬ 
ern District of Texas. The District Court 
entered an Order slaving the judicial pro¬ 
ceedings until the litigants had exhausted 
their administrative remedies within the 
FEA In Its Petition. Oa* del Oro contended 
that until the fundamental legal Issue as 
to the proper applicability of f 21253) at is 
determined by the Office of Oeneral Counsel 
in the context of the Suburban Interpola¬ 
tion Request, the compliance proceedings 
and the lawsuit between the parties can¬ 
not go forward Accordingly. Oas del Oro 
requested that the Office of Private Ort^v- 
ances and Redress (1) direct the Office of 
General Counsel to take Immediate action 
with respect to the Interpretation Request, 
or (11) Issue an order declaring that the Is¬ 
sues presented are Incapable of resolution by 
the FEA and that the parties have therefore 
exhausted their administrative remedies. 
While the Gas del Oro petition was under 
consideration, the Office of General Counsel 
Indicated that a formal Interpretation could 
be Issued in response to the Suburban re¬ 
quest within 30 davs. In view of the action 
which the Office of General Counsel has in¬ 
dicated that it will take to advance the re¬ 
lated FEA proceedings, the FEA Office or 
Private Grievances and Redress determined 
that the Oas del Oro Petition should be dis¬ 
missed without prejudice 

SUPPIXMKNTAEY OWDE* 

Buck's Butane and Prooane Service. Inc : 

San Jose. Calif . FRX-016I; Propane 

Buck s Butane and Propane Sendee. Inc. 
filed an Appeal from a Remedial Order whicn 
the Director of the Compliance Division or 
the Federal Energy Administration R*l0£? 
IX Office Issued to the firm on April 21, Ivtt 
T he Remedial Order found that Buck's had 
sold certain quantities of propane at price* 
which were In excess of the maximum allow¬ 
able selling prices computed pursuant to »tn 
provisions of 6 CFR 160 359 and 10 Cm 
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212.03. In addition, the Remedial Order found 
that Buck's had Improperly received over¬ 
charges from Its customers aa a result of the 
prices it charged for propane tank rentals. 
On the basis of these findings, the Remedial 
Order directed Buck's to make refunds to its 
customers through a combination of pro¬ 
spective price reductions and direct refunds. 
During the course of the Appeal proceeding, 
Bucks requested that the PEA Issue sub- 
peonaa to five Individuals who were Involved 
in one or more of a number of PEA audita 
of the fuel costs records of Buck's. According 
to it* request the evidence which Buck’s 
would obtain from the testimony of the 
auditors is an essential element of the firm's 
Appeal In considering the Buck's request, 
the PEA observed that a firm ts generally able 
to formulate an adequate Appeal from a 
Remedial Order on the basis of the docu¬ 
ments referred to In the Notice of Probable 
Violation Issued to the Arm and the Remedial 
Order, and on the basis of other written in¬ 
formation readily available to the Arm. How¬ 
ever the FEA also stated that when essential 
factual Issues are involved in an Appeal pro¬ 
ceeding. and when those factual Issues In¬ 
volve the arguments which the Arm may 


properly raise on Appeal, then the FEA will 
take measures to ensure that the necessary 
factual material is made available to the Arm 
in an appropriate manner. After reviewing 
the record In the Appeal proceeding, the FEA 
concluded that unusual factors exist in the 
present case which necessitate taking meas¬ 
ures which would permit Buck's to obtain 
certain factual data. In order to advance the 
proceeding in an expeditious manner while 
at the same time permitting Buck's to assem¬ 
ble the Information necessary to formulate 
Its Appeal, the FEA determined that a hear¬ 
ing should be convened and that the wit¬ 
nesses which Buck's IdentlAed should be re¬ 
quired to testify. 

Requests foe Exception Received Prom 
Natural Qas Processors 

The Office of Exceptions and Appeals of 
the Federal Energy Administration has Issued 
Decisions and Orders granting exception re¬ 
lief from the provisions of 10 CFR 212.106 to 
the natural gas processors listed below. The 
exceptions granted permit the Arms involved 
to increase the prices of the production of 
the gas plants listed below to reflect certain 
non-product cost Increases; 


Company 

Cbm No 

Plant 

Amount 
of price 
Increase 
(dollars 
per gallon) 

Indian Wells Oil_____ 

FXE-4IS8 

Indian Wall* 


taptriorOUCo... . 

F X K-4G&1 

Kio Brtvfi 

xA W/ m 

rum 


FXE-4136 

•* • ' IV. —I » ••»••••« 99 , . 

Port Ills _„_ 

.0124 


FXK-U43 

Cymric.. .. 

.0444 


FXE-414* 

Kelt it man IliUs.. 

.OCUfl 


Dismissals SECOND ANTHRACITE COAL 


The following submissions were dis¬ 
missed following a statement by the ap¬ 
plicant that the relief requested was no 

longer needed: 

Otnord Refinery; Lea Angeles, Calif,; FES- 

1111 

Montara Petroleum Co.; Palo AUo, Calif.: 
FEE-4111 

The following submission was dis¬ 
missed after the applicant repeatedly 
(ailed to respond to requests tor addi¬ 
tional information: 

Vntterse Oil Co.; Carteret. ftJ.; FEE-1649 

The following submission was dis¬ 
missed at the firm’s request without 
prejudice to a refiling within 14 days of 
anew Appeal: 

Midland Cooperative*. Inc ; Washington 
O C.; FXA-1101 

Copies of the full text of these Deci- 
woas and Orders are available In the 
Public Docket Room of the Office of Prt- 
Grievances and Redress, Room B- 
120, 2000 M 8treet. NW., Washington, 
uc 20461, Monday through Friday, be¬ 
tween the hours of 1:00 p.m. and 5:00 
Pin, e.d.fc.. except Federal holidays. They 
are also available in "Energy Manage- 
Federal Energy Guidelines”, a 
commercially published loose leaf re¬ 
porter system. 

Eric J. Froi. 
Acting General Counsel 
July 12,1077. 

{PR Boc-TI -20478 Filed 7-13-77;!:02 pm] 


CONFERENCE 

Conference 

Notice is hereby given that the sec¬ 
ond Anthracite Coal Conference will be 
held oi\ July 26, 1977. at 10:30 a.m. at 
1421 Cherry Street. Philadelphia. Penn¬ 
sylvania. This meeting will be a followup 
to the first Anthracite Coal Conference 
held on June 28.1977. at FEA Headquar¬ 
ters in Washington. D.C. 

At the first conference It was deter¬ 
mined that the conferees would be di¬ 
vided into five subgroups to facilitate 
the analysis of specific issues and to 
advise the parent conference about those 
matters affecting the consideration of 
anthracite production and utilization. 
Accordingly, notice is also hereby given 
that the subgroups of the Anthracite 
Coal Conference will hold meetings be¬ 
fore the second conference. 

The urgency of convening both the 
subgroup meetings and the July 26 con¬ 
ference stems from a priority commit¬ 
ment made by the President to find ways 
of Improving coal production and utili¬ 
zation. In support of this commitment 
the FEA was charged with the responsi¬ 
bility for studying ways to improve the 
productipn of anthracite coal. 

The study of the utilization of anthra¬ 
cite coal must be completed and pre¬ 
sented to Mr. 8chlesinger by October 15. 
1977, closely coinciding with the forma¬ 
tion of the proposed Department of En¬ 
ergy. As a result and in order to ade¬ 
quately address all of the important is¬ 
sues facing anthracite improvements in 


such a short time period, it Is essential 
to call these meetings immediately and 
as a result the customary advance pe¬ 
riod of notice normally given in such 
instances has not been provided. 

The agenda and schedule of subgroup 
meetings is as follows: 

Production Subgroup 

July 14. 1977. 10 am.. The Rtvcredge Motel. 

Route 183, Reading, Pennsylvania. 

Agenda: Development of study plan to be 
followed in analyzing ways of enhancing 
anthracite production. 

July 26. 1977, 9 a m., FEA —Region in Office, 
1421 Cherry 8treet, Philadelphia, Penn¬ 
sylvania. 

Agenda: Summarize analysts of production 
issues and recommendations developed to 
date, and prepare for presentation of thla 
subject matter to the full conference. 

Utilization Subcroup 

July 12. 1077, 10 a.m.. Pennsylvania Power 
and Light Company. 2 North Ninth Street, 
Allentown, Pennsylvania. 

Agenda: Development of study plan to be 
followed In analyzing potential markets 
and alternative uses for an Increase In an¬ 
thracite supply. 

July 26. 1977, 9 am, FEA—Region III Office, 
1421 Cherry Street, Philadelphia Pennsyl¬ 
vania. 

Agenda: Summarize analysis of utilization 
issues and recommendations developed to 
date, and prepare for presentation of thla 
subject matter to the full conference. 

Marketing Subgroup 

July 8. 1977, 11:30 a.m . ConRaU, 1838 Six 
Penn Center Plaza. Philadelphia 
Agenda: Development of study plan to be 
followed in analyzing the avallablUlty and 
coat of transportation facilities used by the 
anthracite industry, 

July 26, 1977, 9 am-. PEA—Region ITI Office. 
1421 Cherry Street. Philadelphia, Pennsyl¬ 
vania 

Agenda: Summarize analysis of transporta¬ 
tion lasuas and recommendations develop¬ 
ed to date, and prepare for presentation 
of this subject matter to the full con¬ 
ference. 

Tech nolog t Subgroup 

July 13, 1977, 1 p.m., FEA Headquarters 
Room 3000-B, 12th and Pennsylvania Av¬ 
enue NW.. Washington. DC. 

Agenda: Development of study plan to be 
followed In analyzing the current and near 
term availability of technological improve¬ 
ments In the production and utilization of 
anthracite. 

July 26. 1977, 9 am.. FEA—Region ITI Office. 
1421 Cherry Street, Philadelphia, Pennsyl¬ 
vania 

Agenda: Summarize analysis of technology 
issues and recommendations developed to 
date, and prepare for presentation at this 
subject matter to the fuU conference. 

Environmental Subgroup 

July 7, 1977, 10:30 am., Pennsylvania En¬ 
vironmental Council. 226 South 16th 
Street; Mezzanine. Philadelphia Pennsyl¬ 
vania. 

Agenda: Development of study plan to be 
followed In analyzing the environmental 
factors which will determine the accept¬ 
ability of Increases in both anthracite 
production and utilization. 

July 26. 1977. 9 am., FEA—Region III Of¬ 
fice. 1421 Cherry Street, Philadelphia 
Pennsylvania 
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Agenda: Summariz® analysts of environ¬ 
mental Ia&uca and recommendations de¬ 
veloped to date, and prepare for presenta¬ 
tion of this subject matter to the full 
conference. 

The agenda for the July 26 confer¬ 
ence Isos follows: 

1. In succession, each subgroup will pre¬ 
sent a summary of their respective areas of 
study and Initial findings. The subgroups 
wUl also overview their projected activities 
and specific issues to be addressed at future 
conferences. 

2 Discussion of how the full conference 
wUl develop policy recommendations and 
implement a decision-making process which 
will ensure- that exch member has ade¬ 
quately reviewed all proposals under con¬ 
sideration. 

These meetings will be open to the 
public. The Chairman ts empowered to 
conduct the meeting in a fashion that 
will, in his Judgment, facilitate the or¬ 
derly conduct of business. Any member 
of the public who wishes to file a writ¬ 
ten statement will be permitted to do so, 
either before or after the meettng. 

Further information concerning this 
meeting may be obtained from Stephen 
T. Minihan, Room 3518, FEA Headquar¬ 
ters, 12th and Pennsylvania Avenue NW., 
Washington. D C. 20461. 202-566-7575. 

Transcripts of the conference will be 
available for public review and copying 
at the Freedom of Information Public 
Reading Room. Room 2107. FEA, Fed¬ 
eral Building. 12th and Pennsylvania 
Avenue NW.. Washington. D.C. between 
the hours of 8 and 4:30 p.m.. Monday 
through Friday except Federal holidays. 
Any person may purchase a copy of the 
transcript from the reporter. 

Issued at Washington. D.C.. on July 
13. 1977. 

Erxc J. Fyci, 
Acting General Counsel. 

|FR Doc.77-20593 Filed 7-10-77:8:45 a ml 


ENVIRONMENTAL ADVISORY 
COMMITTEE 

Meeting 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act (Public 
Law 92-463. 86 Stat. 770). notice la 
hereby given that the Environmental Ad¬ 
visory Committee will meet Friday. Au¬ 
gust 5. 1977. at 9 a m.. Room 5041. FEA 
Headquarters. 12th and Pennsylvania 
Avenue NW.. Washington. D.C. 

The Committee was established to pro¬ 
vide advice and information to FEA con¬ 
cerning environmental aspects of FEA 
policies and programs. 

The agenda for the meeting is as 
follows: 

1. Statu* report on existing FEA commitments 

to EAC. 

2. Report and recommendations from coal 

policy subcommittee: Draft report on de¬ 
sign of underground mines to minimize 
long-term environmental problems; de- 
gasification of coal seams, other. 

3. Report and recommendations from air 

quality subcommittee Clarification of 
applicability of N BPS BACT to conver¬ 
sion of existing oU- or gas-fired power 


plants to coal; status report on White 
House advisory group focusing on impact 
of increased coal use. <») charter. (b> 
suggested appointees, other. 

4. Report and recommendations from energy 
conservation subcommittee: Draft recom¬ 
mendations on calculation of replacement 
coat re: energy pricing; draft recommenda¬ 
tions re: co-generation; energy-efficiency 
standards for appliances proposed by FEA; 
Industrial conservation goals proposed by 
FEA; other. 

6. Discussion with FEA administrator: Status 
report on actions called for In President's 
energy message; status of DOE legislation: 
future of EAC. 

6. Report and recommendations from nuclear 
policy subcommittee. 

7. Report and recommendations from OC8/ 
energy facility siting subcommittee. 

8. New business. 

9. Comments from public (10 minute rule). 

Subcommittees may meet informally in 
Washington the preceding evening, at the 
discretion of the subcommittee chair¬ 
men t; the meetings will be open to the 
public. For further information on sub¬ 
committee activities, call Lois O. Weeks, 
Director, Advisory’ Committee Manage¬ 
ment, at 202-566-9996. 

The Committee meeting is open to the 
public. The Chairman of the Committee 
is empowered to conduct the meeting In 
a fashion that will, in his Judgment, fa¬ 
cilitate the orderly conduct of business. 
Any member of the public who wishes to 
file a written statement with the Com¬ 
mittee will be permitted to do so, cither 
before or after the meeting. Members of 
the public who wish to make oral state¬ 
ments should inform the Director. Ad¬ 
visory Committee Management, at least 
5 days prior to the meeting and reason¬ 
able provision will be made for their ap¬ 
pearance on the agenda. 

Further information concerning this 
meeting may be obtained from the Ad¬ 
visory Committee Management Office. 

The transcript of the meeting will be 
available for public review at the Free¬ 
dom of Information Public Reading 
Room. Room 2107, FEA. Federal Build¬ 
ing. 12th and Pennsylvania Avenue NW., 
Washington. DC. between the hours of 
8 am. and 4:30 p.m., Monday through 
Friday, except Federal holidays. Any per¬ 
son may purchase a copy of the tran¬ 
script from the reporter. 

Issued at Washington. D.C. on July 14. 
1977. 

Eaic J. Fygi. 
Acting General Counsel. 

|FR Doe 77-20670 Filed T-l8-77;8:45 wmj 


FEDERAL HOME LOAN BANK 
BOARD 

|No. AC-40| 

FIRST FEDERAL SAVINGS AND LOAN 
ASSOCIATION OF FRESNO 

Approval of Conversion (Final Action) 
July 14. 1977. 

Notice is hereby given that on July 13. 
1977, the Federal Home Loan Bank 
Board, as the operating head of the Fed¬ 
eral Savings and Loan Insurance Cor¬ 


poration by Resolution No. 77-436, ap¬ 
proved the application of First Federal 
Savings and Loan Association of Fresno. 
Fresno, Calif., for permission to convert 
to the stock form of organization. Copies 
of the application are available for in¬ 
spection at the Office of the Secretary 
of said Corporation. 320 First Street 
NW., Washington, D.C. 20552 and at the 
Office of the Supervisory Agent of said 
Corporation at the Federal Home Loan 
Bank of San Francisco. 600 California 
Street. San Francisco, Calif. 94120, 

By the Federal Home Loan Bank 
Board. 

Ronald A. 8Nibf:a. 

Assistant Secretary 

|HR Doc.77-20688 Filed 7-18-77:8:45 am} 


(No. AC-41| 

HOMESTEAD SAVINGS AND LOAN 
ASSOCIATION 

Post Approval Amendment of Conversion 
Application (Final Action) 

July 14, 1977 

Notice is hereby given that on June 22. 
1977. the Federal Home Loan Bank 
Board, as the operating head of the Fed¬ 
eral Savings and Loan Insurance Cor¬ 
poration. by Resolution No. 77-392. ap¬ 
proved the amendment to the applica¬ 
tion of The Homestead Savings and Loan 
Association. Salina. Kans.. for permis¬ 
sion to convert to the stock form of orga¬ 
nization. The application to convert was 
approved on Mav 11. 1977, bv Resolution 
No. 77-300. Copies of the application and 
the amendment are available for Inspec¬ 
tion at the Office of the Secretary of said 
Corporation. 320 First Street NW.. Wash¬ 
ington. D.C. 20552 and the Office of the 
Supervisory Agent of said Corporation at 
the Federal Home Loan Bank of Topeka, 
No. 3 Townsite Plaza. 120 East Sixth 
Street, Topeka. Kans. 66601. 

Bv the Federal Home Loan Bank 
Board. 

Ronald A. 8nxder 
Assistant Secretary 

| FR Doc.77 20686 Filed 7-18-77.8:45 am) 


| No. AC-391 

OLYMPIC FEDERAL SAVINGS AND 
LOAN ASSOCIATION 

Approval of Conversion (Final Action) 
July 14. 1977 

Notice is hereby given that on July 13. 
1977. the Federal Home Loan Ban* 
Board, as the operating head of the Fed¬ 
eral Savings and Loan Insurance Cor¬ 
poration by Resolution No. 77-435. ap¬ 
proved the application of Olympic Fj**- 
eral Savings and Loan Association. San 
Francisco. Calif., for permission to con¬ 
vert to the stock form of organization 
Copies of the application are available 
for inspection at the Office of the Secre¬ 
tary of said Corporation. 320 First 8 trvet 
NW., Washington. D.C. 20552 and at tne 
Office of the Supervisory Agent of saw 
Corporation at the Federal Home I * M1 
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Bank of San Francisco, 600 California 
Street, San Francisco, Calif. 04120. 

By the Federal Home Loan Bank 

Board, 

Ronald A. Snider, 
Assistant Secretary. 

|PH Doc 77-20687 Filed 7-18-77;8 45 am) 


FEDERAL MARITIME COMMISSION 
FAR EAST CONFERENCE. ET AL 
Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement, accompanied by a state¬ 
ment of Justification, has been filed with 
the Commission for approval pursuant 
to Section 15 of the Shipping Act. 1916, 
as amended (39 Stat. 733, 75 Stat. 763. 46 
U.S C 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement and the 
statement of Justification at the Wash¬ 
ington office of the Federal Maritime 
Commission. 1100 L St. NW.. room 10126; 
or may Inspect the agreement and the 
statement of justification at the Field 
Offices located at New York. N.Y., New 
Orleans. La.. San Francisco. Calif., and 
Old San Juan, P.R. Comments on 
such agreements, including requests for 
hearing, may be submitted to the Secre¬ 
tary. Federal Maritime Commission. 
Washington. D C. on or before August 8, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimina¬ 
tion or unfairness shall be accompanied 
by a statement describing the discrimi¬ 
nation or unfairness with particularity, 
11 a violation of the Act or detriment to 
,the commerce of the United States i$ al¬ 
leged. the statement shall set forth with 
particularity the acts and circumstances 
said to constitute such violation or detri¬ 
ment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should Indicate that 
this has been done. 

Various Common Carriers Parties to 
<1) Far East Conference; (2) Pacific 
Westbound Conference; <3) Japan/ 
Korea -Atlantic & Gulf Freight Con- 
terence; (4> Trans-Pacific Freight 
Conference of Japan/Korea; (5) New 
York Freight Bureau: and/or (6) 
Trans Pacific Freight Conference or 
Hong Kong 

Notice of agreement filed by: 

H P Breed, vice President. U.8. Lines. One 
Broadway, New York. N Y. 10004. 

Agreement 10305 would permit various 
common carriers parties to the various 
umicrences enumerated above to (ex¬ 
piatory language italicized). M • • • 
Jzj” and discuss and exchange written 
mm unication, ma>ce rceommenda- 
uorui to the Agreements ( Conferences ). 
rcgarding and limited to (a) the com- 
J*B*aUon paid to the Neutral Body ( self - 
many entity . now Freight Conferences 


Services , Inc.) of other self policing 
agencies • • • as It relates to staffing, 
services, and costs of operation, and (b) 
the manner in which such compensation 
shall be apportioned between the partici¬ 
pating conferences and/or agreements." 

By Order of the Federal Maritime 
Commission. 

Dated: July 13. 1977. 

Joseph C. Polking, 
Acting Secretary. 

| PR Doc. 77-20710 Filed 7-18-77;8:45 am 1 


INDEPENDENT OCEAN FREIGHT 
FORWARDER LICENSE 

Applicants 

Notice is hereby given that the follow¬ 
ing applicants have filed with the Fed¬ 
eral Maritime Commission applications 
for licenses as Independent ocean 
freight forwarders pursuant to section 
44(a) of the Shipping Act, 1916 (Stat. 
522 and 46 U.S.C. 84 Kb) >. 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director. Bureau 
of Certification and Licensing, Federal 
Maritime Commission. Washington. DC. 
20573. 

Air Von Linen. Inc., 8151 Occidental Are. 
South, PO. Box 3725. Seattle. Wanh 98124 
Officers: Beth Thompson, Treasurer; A. N. 
Thompson. Jr.. Vice President; L. A. How¬ 
ard. Secretary; Thomas N. Chewnlng. 
President. 

East Coast Warehouse Sc Distribution Corp,. 
2210 McLetter St.. Elizabeth Port Au¬ 
thority Marine Terminal. Elizabeth, N J. 
07201. Officers: Roy A Lebovltz. President/ 
Treasurer; Samuel Weber Vice Presi¬ 
dent/Secretary 

Marine Sc Industrial Distributors, Inc.. 3826 
Pourth Ave. South. SeatUe. Wash 98134. 
Officers: Richard Zuriraky. President; 
Laurie J. Zurlnsky. Vice President; Doug¬ 
las E. Mlnnls. Secretary Treasurer. 

Tomas J Pa/.. 1800 NW. 24th Avenue. Miami, 
Fla. 33125 

By the Federal Maritime Commission. 
Dated: July 14. 1977. 

Joseph C. Polking. 
Acting Secretary. 

| PR Doc.77-20712 Piled 7-16-77;8:45 am| 


PUERTO RICO PORTS AUTHORITY AND 
PUERTO RICO MARITIME SHIPPING 
AUTHORITY 

Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, as 
amended (39 Stat 733. 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street NW.. 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y., New Orleans, Louisiana, San 
Francisco. California, and Old San Juan, 


Puerto Rico. Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary, Fed¬ 
eral Maritime Commission. Washington. 
DC. 20573. on or before August 8. 1977. 
Any person desiring a hearing on the 
proposed agreement shall provide a clear 
and concise statement of the matters 
upon w T hich they desire to adduce evi¬ 
dence. An allegation of discrimination or 
unfairness shall be accompanied by a 
statement describing the discrimina¬ 
tion or unfairness with particularity. If 
a violation of the Act or detriment to 
the commerce of the United States is 
alleged, the statement shall set forth 
with particularity the acts and circum¬ 
stances said to constitute such viola¬ 
tion or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

William Karas. Esquire. Oalland. Kharasch, 

Calkins At 8hort, Canal Square, 1054 

Thirty-First Street NW. Washington. D C. 

20007. 

Agreement No. T-3453-A. between the 
Puerto Rico Ports Authority (Port) and 
the Puerto Rico Maritime Shipping Au¬ 
thority <PRMSA>. provides for PRMSA *s 
thirteen-year sublease (with two consec¬ 
utive five-year renewal options) and ex¬ 
clusive use of 1.703.460 square feet lo¬ 
cated adjacent to the berths and apron 
areas preferentially assigned PRSMA 
under Agreement No. T-3453. As com¬ 
pensation, the Port is to receive $391.- 
616.35 annually as ground rental The 
agreement provides that non-PKMSA 
users calling at the Isia Grande facility 
pursuant to the secondary berthing 
rights retained by the Port under Agree¬ 
ment No. T-3453 will be allowed to cross 
such portions of the facility subleased to 
PRMSA under Agreement No. T-3453-A 
as are designated by PRMSA for such a 
purpose. 

By Order of the Federal Maritime 
Commission. 

Dated: July 13.1977. 

Joseph C. Polking, 
Acting Secretary. 

|PR Doc. 77-20711 Piled 7-16-77;8:45 am | 


| Docket No. 77-371 

SERGIO E. VASQUEZ 

Independent Ocean Freight Forwarder Li¬ 
cense; Order of Investigation and Hear¬ 
ing 

On August 25. 1975. Sergio B. Vas- 
quez. 1215 West Sixth Street, Los An¬ 
geles, California 90017, was Issued inde¬ 
pendent ocean freight forwarder license 
FMC 1685. 

Information acquired by the Commis¬ 
sion's Pacific District Office disclosed 
that Mr. Vasquez Ls apparently under 
the control of a seller of export ship¬ 
ments in the foreign commerce of the 
United States. More specifically. (1) Mr. 
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NOTICES 


Vazquez Is an officer. Secretary /Treas¬ 
urer, since at least May 25, 1976, of P-K 
International, Inc. <P-K), a seller of 
goods in the export commerce of the 
United States: 1 2) Mr. Vasquez shares 
common office space, employees and tel¬ 
ephone service with P-K; (3) the Li¬ 
censee’s only account is P-K; (4) the Li¬ 
censee does not solicit other accounts: 
and (5) the Licensee docs not maintain 
its own freight forwarding flies but 
rather uses P-K’s flies to perform for¬ 
warding work. 

The association between Mr. Vasquez 
and P-K appears to place the Licensee. 
Sergio E. Vasquez. under the control of 
a seller of export shipments and as a re¬ 
sult of such association, the Licensee 
does not appear to meet the definition of 
an independent ocean freight forwarder 
as defined in Section !. Shipping Act, 
1916. 1 

When an export shipper possesses the 
ability to control the actions of an inde¬ 
pendent ocean freight forwarder, re¬ 
gardless of whether this control is ac¬ 
tually exercised, the statutory require¬ 
ment of independence is not met and 
the forwarder is disqualified from being 
licensed. See Application for Freight 
Forwarder License—York Shipping Cor¬ 
poration. 9 KMC 72. 75-76 (1965). and 
Application for Freight Forwarder Li¬ 
cense—William V. Cady. 8 FMC 352. 359 
1 1964). Consequently, if P-K can directly 
or indirectly control Mr. Vazquez's for¬ 
warding activities, the Licensee would no 
longer qualify as an independent ocean 
freight forwarder pursuant to sections 
1 and 44 of the Shipping Act. 1916. and 
sections 510.2(a) and 510.9(d) of the 
Commission’s Oenerul Order 4. 

Therefore. It is ordered. Pursuant to 
sections 22 and 44 of the Shipping Act. 
1916 <46 U.S.C. 821. 841(0). that a pro¬ 
ceeding is hereby instituted to examine 
the details of the Licensee’s forwarding 
operation to date, including ail broker¬ 
age received by it. and to determine 
whether P-K International. Inc., di¬ 
rectly or Indirectdly controls the for¬ 
warding activities of Sergio E. Vasquez, 
and if so. whether Sergio E. Vasquez 
continues to qualify for an independent 
ocean freight forwarder license, or 
whether its license as such should be 
suspended or revoked pursuant to sec¬ 
tions 1 and 44 of the Shipping Act, 1916. 
(46 U.S.C. 801. 841(b)). and Section 
510.9id) of the Commission’s Pules. 

It is further ordered. That Sergio E. 
Vasquez shall be the respondent in this 
hearing before an Administrative Law 
Judge of the Commission’s Office of Ad¬ 
ministrative Law Judges and that the 
hearing be held at a date and place to 
be determined by the Presiding Admin¬ 
istrative Law Judge, but in any event. 


1 An Independent ocean freight forwarder 
U a “person carrying un the business of for¬ 
warding for a consideration who U not a 
shipper or consignee or a seller or purchaser 
of shipments to foreign countries, nor has 
any beneficial Interest therein, nor directly 
or indirectly control* or ia controlled bv tuch 
shipper or consignee or bv any person having 
such a beneficial Interest** fEmphasis sup¬ 
plied) 46 US C 801 


shall commence on or before January 14. 
1978. The hearing shall include oral tes¬ 
timony and cross-examination in the 
discretion of the presiding officer only 
upon a proper showing that there are 
genuine issues of material fact that can¬ 
not be resolved on the basis of sworn 
statements, affidavits, depositions, or 
other documents, or that the nature of 
the matters in issue Is such that an oral 
hearing and cross-examination are nec¬ 
essary for the development of an ade¬ 
quate record. 

It is further ordered. That notice of 
this Order be published in the Federal 
Register and a copy thereof and notice 
of hearing be served upon Sergio E. Vas¬ 
quez. 

It is further ordered. That any person 
other tlian respondent and the Commis¬ 
sion's Bureau of Hearing Counsel hav¬ 
ing an interest and desiring to partici¬ 
pate in this proceeding, shall file a peti¬ 
tion for leave to intervene in accordance 
with Rule 72 <46 CFR 502.72) of the 
Commission’s Rules of Practice and Pro¬ 
cedure. 

It is further ordered . That all future 
notices Issued by or on behalf of the 
Commission. Including notice of time and 
place of hearing, or prehearing confer¬ 
ence. shall be mailed directly to all par¬ 
ties of record. 

By the Commission. 

Joseph C. Polking. 

Acting Secretary. 

(FR Doc.77-20714 Filed 7-18-77:8:45 *m] 


FEDERAL POWER COMMISSION 

(Docket No. 0176-358] 

ALMA ORINGDERFF 
Proposed Settlement Agreement 

July 12. 1977. 

Take notice that on June 29. 1977. 
Presiding Administrative Law Judge 
Samuel KaneU certified to the Commis¬ 
sion a proposed settlement of the Issues 
raised in the proceedings in Docket No. 
CI76-358 supported by all parties Includ¬ 
ing the Commission Stall. The record of 
the proceedings was also certified for 
the Commission’s use in reviewing the 
proposed settlement. 

The proposed settlement seeks to re¬ 
solve the Issues surrounding the January 
27,1976 Application filed by Alma Oring- 
derfT (Oringderff) pursuant to Section 
7<b) of the Natural Gas Act for authori¬ 
zation to abandon a sale of casinghead 
gas to Northern Natural Gas Company 
(Northern) from the R. H F. Morrow 
and Horizon Cleveland Fields. Ochiltree 
County. Texas, R.R. District No. 10 made 
under a contract dated June 19. 1964. 
Service from Oringderff to Northern had 
terminated in 1970 when Oringderff 
concluded that continued operations 
would be uneconomical as a result of the 
amount of gas needed to operate the 
compressor equipment that was required 
to deliver the gas into Northern’s high 
pressure transmission system. 

Under the terms of the proposed set¬ 
tlement agreement Oringderff would re¬ 
sume service to Northern by means of 


an exchange agreement executed by 
Northern and Phillips Petroleum Com¬ 
pany (Phillips) . Oringderff would deliver 
gas into Phillips’ low pressure gathering 
system and Phillips would redeliver 
equivalent volumes of gas to a point on 
Northern’s pipeline system. This ar¬ 
rangement would obviate the need for 
compression of Orlngderff’s gas. 

The settlement proposal provides that 
all parties will accept whatever the Com- 
mlsssion determination is as to the ap¬ 
plicable price to be paid under Orlng¬ 
derff’s June 24, 1977 contract with 
Northern. Oringderff states that the ap¬ 
plicable price is 68.9 cents per Mcf pur¬ 
suant to the Commission’s replacement 
contract policy. 

All comments on the proposed settle¬ 
ment agreement shall be filed on or be¬ 
fore July 22. 1977. 

Kenneth F. Plumb. 

Secretary 

|PR Doc.77-20733 Filed 7-18-77:8:45 am) 


{Docket No RP77-105) 

COLORADO INTERSTATE GAS. CO 


Proposed Changes in FPC Gas Tariff 


July 11, 1977. 


Take notice that Colorado Interstate 
Gas Company (CIO), on June 30. 1977, 
tendered for filing proposed changes in 
its FPC Gas Tariff. Second Revised Vol¬ 
ume No. 1. The proposed base rates would 
increase revenues from jurisdictional 
sales and service by approximately $20 
million over rates presently being collect¬ 
ed subject to refund in Docket No. RP76- 
76. inclusive of all PGA adjustments 
which became effective on or before 
April 1.1977 (excluding surcharges) , The 
proposed Increase Is based on the twelve- 
month period ended March 31. 1977, ad¬ 
justed for known and measurable 
changes which will become effective 
within the nine months subsequent to 
that date, as provided for in the Com¬ 
mission’s Regulations. The proposed ef¬ 
fective date U August 1.1977. 

CIO states that the Jurisdictional rates 
filed herewith are designed to enable 
CIO to recover increases in its Juris¬ 
dictional cost of service attributable pri¬ 
marily to additional facilities, increased 
labor and other operating costs, in¬ 
creased depreciation rates, and increased 
return and related income tax require¬ 


ments. 

Also Included In the filing Is n re¬ 
quested change in CIG’s Purchased Oaa 
Adjustment (PGA) tariff provision 
which will allow CIO to include certain 
estimated net unrecovered gas purchase 
costs in its annual POA filing. Such 
change will allow CIO to recover or re¬ 
fund on a more timely basis the net un¬ 
recovered gas purchase cost accumulated 
in KPC Account 191 as of the end of each 
fiscal year. _. 

Copies of CIO's filing have been serua 
on CIO's jurisdictional customers and in- 
teres ted public bodies. 

Any person desiring to be heard or to 
protest said filing should file a 
to Intervene or protest with the Federal 
Power Commission. 825 North Cap.. 
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Street NE.. Washington, D.C. 20426. in 
accordance with Sections 1.8 and 1.10 of 
the Commissions Rules of Practice and 
procedure <18 CFR 1.8, 1.10). All such 
petitions or protests should be Hied on or 
before July 22. 1877. Protests will be con¬ 
sidered by the Commission in determin¬ 
ing the appropriate action to be taken, 
but will not serve to make Protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

|TR Doc.77 20730 Filet! 7-18-77;8:45 ana) 


(Docket No. CF77-47G) 

COLUMBIA GAS TRANSMISSION CORP. 

Application 

July 13,1977. 

Take notice that on June 30.1977, Co¬ 
lumbia Gas Transmission Corporation 
< Applicant) , 1700 MacCorkle Avenue 
8E Charleston. W. Va. 25314. filed in 
Docket No. CP77-47S an application pur¬ 
suant to Section 7 of the Natural Oas Act 
and Section 2.79 of the Commission's 
General Policy and Interpretation^ <18 
CTO 2.79) for a certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for 
General Motors Corporation <GM> for 
two years, all as more fully set forth In 
the application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Applicant requests authorization to 
transport up to 5,000 Mcf of natural gas 
per day for GM. which volumes would be 
received at an agreed point on Appli¬ 
cant’s Line FV-341 In Newton Township, 
Trumbull County. Ohio, and redelivered 
for the account of GM at existing points 
of delivery near Dayton. Ohio, to Day- 
ton Power & Light Company (DP&L) 
and to existing points of delivery near 
Cincinnati, Ohio, to Cincinnati Oas & 
Electric Company <CG&E>. both whole- 
*ale customers of Applicant. 

It is stated thnt GM has been advised 
by both DP&L and CG&E that curtail¬ 
ment is expected in the 1977-78 winter 
period. It Is stated that DP&L provides 
gas service for the following five divisions 
of GM’s in the vicinity of Dayton. Ohio: 

Fruyi(Uxtre: Manufacturers household appli¬ 
ances such as ranges, refrigerators, wash¬ 
ers. and dryers. This plant employs about 
B.ooo people and without a gaseous fuel 
would be shut down. 

brlco Products; Manufactures automotive 
component* and industrial motors and 
generators. This plant employs about 5.500 
People and without a gaseous fuel would be 
»hut down and would essentially shut 
down corporate car production. 

Dclco Moraine: Manufactures automotive 
parts. Including brake linings, clutch plate 
and bands for automatic transmissions. oU 
Pump gears, rocker arm supports, and en¬ 
gine bearing strips. This plant employs 
•bout 5,700 people and without a gaseous 
fuel many of the operations would be shut 
down. 


Inland: Manufactures automotive parts, in¬ 
cluding brake linings, ball Joints, foam 
seat cushions, door and deck weather 
stripping, and cngtne and transmission 
mounts. This plant employs about 8,500 
people and without a gaseous fuel many of 
the operations would shut down. 

Itelco Air: Manufactures automotive com¬ 
ponents including air conditioning com¬ 
pressors. valves, and controls. This plant 
employs about fl.GQO people and without a 
gaseous fuel would be shut down. 

It is stated that CG&E provides gas 
service to GM plants In Norwood Ohio, 
and that during the winter period, these 
plants were curtailed at a minimum of 
30 percent. It is further stated that the 
GM plant at Norwood. Ohio, which Is 
served by CG&E Is a passenger car as¬ 
sembly plant employing about 4.400 peo¬ 
ple. Without a gaseous fuel this plant 
would be shut down, it is said. 

Applicant states that the gas trans¬ 
ported by it and delivered to DP&L and 
CG&E would be made available to GM 
through existing distribution facilities by 
DP&L and CG&E. 

It is stated that the gas proposed to be 
transported would be produced by GM 
from a gas field which it owns and op¬ 
erates in Lordstown. Ohio, and that Ap¬ 
plicant would not need to construct any 
additional facilities to perform the pro¬ 
posed transportation service. Applicant 
states that it would charge GM Its aver¬ 
age system-wide unit gathering, stor¬ 
age and transmission costs exclusive of 
company-use and unaccounted-for gas. 
which is 24.75 cents per Mcf. and that it 
would retain for company-use* and un¬ 
accounted-for gas a percentage of the 
total volumes received for the account 
of GM which percentage is currently 3.1 
percent. 

It is indicated that during the winter 
period < November 1 through April 30). 
Applicant would transport no gas for 
GM on a peak day, up to 1.100 Mcf on an 
average day and up to 165.000 Mcf for 
the winter period. Applicant would trans¬ 
port during the summer period <May 1 
through October 30) on a best efforts 
basis, it is said. 

• Applicant asserts that the gas to be 
transported would supply the curtailed 
volumes which GM is experiencing in 
Us "high priority" uses. It is stated that 
all the contemplated uses for the trans¬ 
ported gas are uses designated under 
Priority 2 uses < process gas, plant pro¬ 
tection gas or decdstock gas) or Priority 
3 where the gas is purchased from the 
gas distributor under an Interruptible 
contract that would be Priority 2 if pur¬ 
chased from the distributor under a firm 
contract. 

It is stated that the gas transported is 
subject to diversion to Applicant in 
emergency periods when, in Applicant's 
sole Judgment, such gas is required for 
the protection of Priority 1 requirements 
on its system. 

Although no proposed commencement 
date for service Is given in the applica¬ 
tion. the application does state that GM 
desires to obtain specific assurance from 
the Commission prior to November 1, 
1977, that its own production would be 
available for its use. 


Any person desiring to be heard or 
to make any protest with reference to 
dak* application should on or before 
July 28,1977, file with the Federal Power 
Commission. Washington. D.C. 20426. & 
petition to intervene or n protest in ac¬ 
cordance with the requirements of the 
Commissio n’s R ules of Practice and Pro¬ 
cedure <18 CFR 1.8 or 1.10) as the Reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission’s Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene Is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves thnt a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc.77-20747 Filed 7-18-77:8:45 am] 


(Docket No. CT77-4751 

COLUMBIA GAS TRANSMISSION CORP. 

Application 

July 13. 1977 

Take notice that on June 30. 1977. Co¬ 
lumbia Gas Transmission Corporation 
(Columbia), 1700 MacCorkle Avenue 8E.. 
Charleston. W Va. 25314, filed in Dock¬ 
et No. CP77-475 an application pursuant 
to Section 7 of the Natural Gas Act and 
Section 2.79 of the Commission’s Gen¬ 
eral Policy and Interpretation <18 CFR 
2.79) for a certificate of public conven¬ 
ience and necessity authorizing the 
transportation of natural gas for Har¬ 
sh aw Chemical Company <Harshaw). all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant seeks authorization to 
transport up to 600 Mcf of natural gas 
per day for Harshaw for use at its Elyria. 
Ohio Plant pursuant to a transportation 
contract dated March 10. 1977. between 
the parties. Applicant states that it 
would transport natural gas for Har- 
shaw. which gas would be received by 
Applicant into its Line O In Valley Town- 
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ship, Guernsey Cotrnty. Ohio, at a spe¬ 
cific point to be mutually agreed upon 
and delivered to Columbia Gas of Ohio, 
Inc. (Columbia Ohio), a wholesale cus¬ 
tomer of Applicant, at an existing point 
of delivery in Carlisle Township. Lorain 
County. Ohio. 

It is indicated that during the 1970-77 
winter heating season. Harsh aw was 
curtailed from 10 to 85 percent of its au¬ 
thorized volumes by Columbia Ohio, 
and that from April 1 through October 
31. 1977. Columbia Ohio does not antici¬ 
pate that it would be necessary to cur¬ 
tail any of Harshaw's authorized vol¬ 
umes. Consequently. Applicant proposes 
to commence the transportation service 
November 1. 1977. It is further indicated 
that Harshaw's Priority 2 requirements 
would be curtailed at the 10 percent level 
for the winter of 1977-78. 

It is stated that Harshaw's Elyria 
plant is one of the largest producers of 
ceramic colors and catalysts in the 
United States and competes in the inter¬ 
national market. The catalysts produced 
by Harshaw in the Elyria plant are used 
by many industries ranging from food 
processing to oil refining, it is said. It 
is stated that the final step in the pro¬ 
duction of the ceramic colors and cata¬ 
lysts require either drying and/or high 
temperature gas-fired calcination for 
which processes alternate fuels are not 
feasible because of product contamina¬ 
tion from the products of combustion. 

Applicant states that the gas it pro¬ 
poses to transport would be purchased 
by Harshaw from O'Neal Production 
Inp. ( O'Neal) for wells located in Valley 
Township. Guernsey County. Ohio. Ap¬ 
plicant further states that Harshaw 
would pay O'Neal $2.25 p?r Mcf. and 
that every six months the price shall be 
increased or decreased in the same 
amount per Mcf as any increase or de¬ 
crease after the date hereof in the field 
market price paid by East Ohio Gas 
Company for % gas produced by wells 
placed in service at the same time as the 
wells which produced the gas sold to 
Harshaw hereunder; provided that the 
price would never be less than $2.25 per 
Mcf. It is indicated that if Harshaw 
drills wells in addition to those 3 wells 
provided for In Section 5.01 hereof or 
acquires gas from a third party due to 
the inability of the wells to produce the 
volumes of gas requested by Harshaw. 
the price that Harshaw would pay 
O'Neal for gas from such wells or third 
.parties would be $0.80 per Mcf above the 
field market price of East Ohio Gas 
Company applicable to gas produced 
from such wells. 

It is stated that the gas proposed to 
be transported by Applicant is subject 
to diversion to Applicant in emergency 
periods when, in Applicant's sole Judg¬ 
ment. such gas is required for the pro¬ 
tection of Priority 1 requirements on its 
system 

Applicant states that in order to de¬ 
liver the gas into 1U Line O it would be 
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necessary for O'Neal to construct ap¬ 
proximately 3.300 feet of 2-inch pipeline 
at an estimated cost of $6,875. which 
amount would be reimbursed by Har¬ 
shaw. 

Applicant indicates that it would rede¬ 
liver the gas it would transport to an 
existing point of delivery from Applicant 
to Columbia Ohio, and that Columbia 
Ohio would make such gas available to 
Harshaw’s Elyria plant through existing 
distribution facilities. 

It is indicated that Applicant would 
retain for company-use and unac¬ 
counted-for gas a percentage of the total 
volumes received for the account of 
Harshaw. which percentage is currently 
3.1 i>ercent effective November 1, 1976. 
Applicant states that it would charge 
Harshaw its average system-wide unit 
storage and transmission costs exclusive 
of company-use and unaccounted-for 
gas which price is currently 22HI cents 
per Mcf. for the proposed transporta¬ 
tion service. 

Any person desiring to be heard or to 
to make any protest with reference to 
said application should on or before July 
28. 1977. file with the Fedora! Power 
Commission. Washington. D.C. 20426. a 
petition to intervene or a protest In ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) os the Regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
in any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 
Secretary. 

\m Doc 77 20746 Piled 7-18-77:8:45 am| 


| Docket No. CP77-200] 
COLUMBIA GAS TRANSMISSION CORP. 

Application 

July 13, 1977. 

Take notice that on June 30. 1977/ Co¬ 
lumbia Gas Transmission Corporation 
(Applicant), 1700 MacCorkle Avenue 
8E.. Charleston. W. Va. 25314, filed in 
Docket No. CP77-200 an application 
pursuant to 8ection 7 of the Natural Gas 
Act and Section 2.79 of the Commission'* 
General Policy and Interpretations U8 
CFR 2.79) for a certificate of public con¬ 
venience authorizing the transportation 
of up to 1,100 Mcf of natural gas per day 
for Quaker State Oil Refining Corpora¬ 
tion (Quaker) for two years, all as more 
fully set forth in the application which 
is on file with the Commission and open 
to public inspection. 

Applicant requests authorization to 
transport the proposed volumes of gas 
for Quaker, which volumes would bo re¬ 
ceived by Applicant into its Line FO- 
1776 in Jackson Township, Guernsey 
County, Ohio, at a specific point to be 
mutually agreed upon. Applicant indi¬ 
cates that it would redeliver 75 percent 
of the gas so received for the account of 
Quaker to Columbia Oas of West Vir¬ 
ginia, Inc. (Columbia, W. Va.) at an ex¬ 
isting point of delivery in Hancock Coun¬ 
ty. W. Va,, and the remaining 25 percent 
of the gas so received would be redeliv¬ 
ered for the account of Quaker to Colum¬ 
bia Gas of Pennsylvania, Inc. (Colum¬ 
bia Pa.) at existing points of delivery 
located in Butler County, Pa. It is stated 
that Columbia. W. Va.. and Columbia. 
Pa., would make the transported gas 
available to Quaker through existing 
distribution facilities. It is asserted that 
Columbia. W. Va. and Columbia. Pa are 
wholesale customers of Applicant. 

It is stated that Quaker was advised 
by Columbia, W. Va.. and Columbia. Pa.. 
that its gas supply for the months of 
February and March 1977 would be cur¬ 
tailed to the point that only plant pro¬ 
tection volumes would be supplied to its 
Newell. W Va., and Emlenton, Pa., fa¬ 
cilities. It is indicated that pursuant to 
this information Columbia requested and 
received temporary authorization to 
transport up to 1,100 Mcf of gas per day 
for Quaker, which authorization was 
granted by the Commission on Febru¬ 
ary 17. 1977, at Docket No. CP77-200. It 
Is stated that no gas was transported by 
Applicant for Quaker under this tempor¬ 
ary authorization. Applicant Indicates 
that gas was not available for transpor¬ 
tation due to the fact that the producer 
was unable to Install a line necessary 


* The application waa initially tendered for 
filing on June 30, 1977; however, the fee re¬ 
quired by Section 159.1 of the regulations 
under the Natural Ou Act (18 CFR 1591) 
waa not paid until July 6. 1977: thus, flltng 
won not completed until the later date. 
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for a connection to Applicant’s facilities 
in a timely fashion. 

It is indicated that Quaker manufac¬ 
tures automotive lubricants and fuels. 
Including No. 2 fuel oil, gasoline, and 
keroslne, and that most of the fuel are 
marketed to home heating and commer¬ 
cial customers in Pennsylvania. Ohio, 
West Virginia, and Western New York. 
Quaker uses in-plant fuel in the refining 
process wherever possible and natural 
gas Is used in relatively small quantities 
processed gas and to maintain safety 
blanketing devices for which uses an al¬ 
ternate fuel Is not possible, it is said. 

Applicant states that during the 1977 
summer period neither the Emlenton nor 
the Newell plants are being curtailed. 
However, it is estimated that the Newell 
plant would be curtailed approximately 
10 percent of its high priority use during 
the 1977-78 winter period, it is said. Ap¬ 
plicant states that at the present time it 
is not projected that the high priority 
uses at the Emlenton plant would be 
curtailed during the 1977-78 winter 
period. 

It is indicated that Enterprise Gas & 
Oil. Inc. (Enterprise) had contracted to 
sell gas to Quaker with deliveries that 
would commencing at approximately 
1,000 Mcf per day from certain wells lo¬ 
cated on oil and gas leases owned by En¬ 
terprise In Guernsey County, Ohio. It 
is Indicated that subject gas has never 
been sold in Interstate commerce and 
that the gas would not be sold in the In¬ 
terstate market. Applicant states that 
it would pay Enterprise $1.95 per Mcf 
during the first contract year and $2.03 
per Mcf during the second contract year. 
In order to deliver the gas to be trans¬ 
ported to Applicant's lines. Enterprise 
must construct approximately three 
miles of 4-inch pipeline at an estimated 
cost of $52,050, it is said. Applicant states 
that It would be required to construct 
any additional facilities to perform the 
proposed transportation service. 

Applicant Indicates that it would 
charge Quaker Us average system-wide 
unit gathering, storage and transmis¬ 
sion costs exclusive of company-use and 
unaccounted for gas. which is 24.75 cents 
per Mcf for the proposed transportation 
service. Applicant further indicates that 
it would retain for company-use and un¬ 
accounted-for gas a percentage of the 
total volumes received for the account 
ol Quaker which percentage Is currently 
3.1 percent. 

It is stated that the gas transported 
hereunder Is subject to diversion to Ap¬ 
plicant In emergency periods when, in 
Applicant's sole judgment, such gar is 
required for the protection of Priority 1 
requirements on its system. It is further 
stated that the term of the subject gas 
sales and purchase agreement between 
Enterprise and Quaker shall be for 2 
years, but in no event would the con¬ 
tract term commence later than April 1, 
1977. Quaker would take the proposed 
volumes of gas on a take-or-pay basis 
It is said. 


Any person desiring to be heurd or to 
make any protest with reference to said 
application should on or before July 28. 
1977, file with the Federal Power Com¬ 
mission. Washington, D.C. 20428 a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8 or 1.10) as the Regu¬ 
lations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to moke the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to Intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to Intervene Is timely filed, 
or if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for unless otherwtee advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kinneth F. Plumb, 

Secretary. 

| PH Doc.77-20742 Filed 7-18-77:8:45 amj 


JDockt No. RP77-17J 

EASTERN SHORE NATURAL GAS. CO. 

Rate Settlement Proposal 

July 11, 1977. 

Take notice that on June 10, 1977, 
Eastern Shore Natural Gas Company 
(ESN) filed with the Commission in 
Docket No. RP77-17 a settlement pro¬ 
posal. which, if approved, will resolve all 
Issues raised in this proceeding. 

ESN states that the settlement pro¬ 
posal was served on all parties on the 
official service list. 

Any person wishing to do so may sub¬ 
mit comments In writing concerning 
E8N*s settlement proposal. All comments 
should be addressed to the Federal 
Power Commission, 825 North Capitol 
8trect NE., Washington. D.C. 20428. and 
should be mailed or filed on or before 
July 28, 1977. E8N's settlement proposal 
is ou file with the Commission and avail¬ 
able for public inspection. 

Kznweth F. Plumb, 

Secretary. 

|FR Doc 77-20723 Fild 7-18-77;$:45 am) 


(Docket No. ER77 4881 
EL PASO ELECTRIC CO. 

Tariff Change 

July II. 1977. 

Take notice that El Paso Electric 
Company (El Paso), on July 1. 1977, 
tendered for filing proposed changes in 
its rates for wholesale service to cus¬ 
tomers served under its FPC Rate 
Schedules 17. 18, and 19. El Paso re¬ 
quests that these changes be made ef¬ 
fective August 1. 1977. El Paso indicates 
that the proposed changes would in¬ 
crease revenues; from Jurisdictional sales 
and service by $853,272 based on the 12- 
month period ending July 31, 1977. 

El Paso states that the proposed in¬ 
creases are necessitated by the ever in¬ 
creasing discrepancy between the coats 
of providing service under these sched¬ 
ules and the revenues derived there¬ 
from. Citing a down-grading of the Com¬ 
pany's bonds experienced during 1973. 
El Paso states that the proposed rate 
increases are necessary to assure con¬ 
tinued confidence in its financial in¬ 
tegrity by providing earnings which will 
attract capital at reasonable cost neces¬ 
sary to finance its present and projected 
electrical construction programs 

According to El Paso copies of the fil¬ 
ing were served upon Community Public 
Service Company and Rio Grande Elec¬ 
trical Cooperative. Inc., El Paso's cus¬ 
tomers under these schedules, and upon 
the New Mexico Public Service Commis¬ 
sion and the Public Utility Commission 
of Texas. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Power Commission. 825 North 
Capitol Street NE.. Washington. D.C. 
20426. in accordance with* Sections 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8. 
1.10), All such petitions or protests 
should be filed on or before July 20,1977 
Protests will be considered by the Com¬ 
mission in determining the appropriate 
action to be taken, but will not serve to 
make protestants parties to the proceed¬ 
ing. Any person wishing to become a 
party must file a petition to intervene. 
Copies of this application are on flic with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 

Secretary. 

I PR Doe.77-20727 Filed 7-18-77;8:45 &m| 


(Docket No. CP77-4711 

EL PASO NATURAL GAS CO. 

Application 

July 13. 1977. 

Take notice that on June 29. 1977, El 
Paso Natural Gas Company (Applicant), 
P.O. Box 1492, El Paso, Texas 79978, filed 
In Docket No. CP77-471 an application 
pursuant to Seetlon 7(b) of the Natural 
Gas Act for permission and approval to 
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abandon one 1.068 horsepower compres¬ 
sor station in Reeves County, Texas, all 
as more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

It is indicated that by order issued 
March 13. 1970, at Docket No. CP69-348 
(43 FPC 418 > Applicant was granted, 
inter alia, certificate authorization for 
the construction and operation, at the 
Waha Compression Station (Waha Sta¬ 
tion). of four 1,068 horsepower gas tur¬ 
bine-driven centrifugal compressor units 
and necessary appurtenances, such sta¬ 
tion to be located adjacent to Applicant's 
existing Waha Treating Plant In Reeves 
County, Texas. Applicant states that the 
horsepower installed at the Waha Sta¬ 
tion w as a part of system expansion proj¬ 
ect designed to provide sufficient capac¬ 
ity to accommodate the sale and delivery 
of a total additional 200.000 Mcf of gas 
dally to distributors in the 8tatc of Cali¬ 
fornia. It Is indicated that of the four 
units Installed, two units are primarily 
utilized to compress gas from the Key¬ 
stone Mainline station and two units are 
utilized to compress gas from the Mobil 
Coyanosa and Waha Plants. Applicant 
states that as a result of the gas supply 
decline experienced in sources supply¬ 
ing the Mobil Coyanosa and Waha 
Plants. Applicant has determined that 
one 1.068 horsepower compressor unit 
would provide sufficient capacity for the 
compressor of gas supplies projected to 
be available from said plants. 

Consequently, Applicant proposes to 
abandon by removal and to place in 
stock, pending a future need therefor, 
one unit installed at the Waha Station. 
Applicant Indicates that after the pro¬ 
posed compressor abandonment it would 
have sufficient remaining capacity nec¬ 
essary to compress those gas supplies 
forecasted tp be available. The total esti¬ 
mated cost of the proposed abandon¬ 
ment is $6,050 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 4. 
1977. file with the Federal Power Com¬ 
mission. Washington, D.C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure *18 CFR 18 or 1 10) as the Regu¬ 
lations under the Natural Gas Act (18 
CFR 157 10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but w ill not serve to make the pro- 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or U> participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and 
the Commission’s Rules of Practice and 
Procedure, a hearing will be held without 
further notice before the Commission on 
this application If no petition to Inter¬ 
vene Is filed within the time required 
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herein. If the Commission on Its own 
review of the matter finds that a grant 
of tty certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene Is timely filed, 
or if the Commission on its ow n motion 
believes that a formal hearing is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it w f ill be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary . 

fFR Doc,77 20716 FU«1 7 18-77:8:45 am) 


| Docket No. RP77-104) 

FT. BRANCH NATURAL GAS CO. v. TEXAS 
EASTERN TRANSMISSION CORP. 

Complaint 

July 11, 1977. 

Take notice that on June 22. 1977, Ft. 
Branch Natural Gas Co. of Ft. Branch. 
Indiana (Ft. Branch), filed with the 
Commission a letter and related attach¬ 
ments requesting the Commission to 
grant Ft. Branch relief from a daily 
overrun penalty charge by Its supplier 
Texas Eastern Transmission Corpora¬ 
tion. The Commission has determined 
that Ft Branch’s submittal should be 
treated as a complaint against Texas 
Eastern pursuant to section 13 of the 
Natural Gas Act and section 1.6 of the 
Commission’s Regulations thereunder. 

Ft. Branch states that the overrun 
penalty charge amounts to $29,600. which 
is greatly in excess of Ft. Branch’s total 
net income. Ft. Branch further states 
that its gas consumption which resulted 
in the overrun penalty was due to the 
record cold weather experienced during 
the 1976-77 winter, and that it could not 
cut back its demands because all gas 
purchased by Ft. Branch is sold for high 
priority uses. Ft. Branch further states 
that it has not added any new customers 
for several years. 

Ft. Branch has refused to pay the 
charge and states that it Intends to con¬ 
tinue to withhold payment until the 
mater is considered by the Commission. 

Any person wishing to be heard or to 
make any protest with reference to Ft. 
Branch’s complaint should file with the 
Federal Power Commission. 826 North 
Capitol Street NE.. Washington. D.C. 
20426 on or before August 11. 1977, a pe¬ 
tition to intervene or protest in accord¬ 
ance with the Commission’s rules of 
practice and procedure *18 CFR 1.8 or 
1.10). All protests filed with the Commis¬ 
sion will be considered by it In determin¬ 
ing the action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of the complaint are on 
file with the Commission and available 
for public inspection. 

Kenneth F. Plums. 

Secretary. 

fFR Doc 77-30719 Filed 7-18-77:8:45 am) 


(Docket No. RI77-104J 

KENNEDY & MITCHELL, INC. 

Petition for Declaratory Order and for 

Waiver of Provision for Carrying Charge 

Credit in Opinion No. 770-A 

July 12. 1977. 

Take notice that on June 8. 1977. Ken¬ 
nedy & Mitchell, Inc. (Petitioner), 750 
West Hampden Avenue, Englewood, 
Colorado 80110, filed In Docket No. R177- 
104 a petition for a declaratory order 
pursuant to Section 1.7(0 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure < 18 C.F.R. { 1.7(c)). 

Petitioner holds a small producer cer¬ 
tificate Issued March 24. 1976 in Docket 
No. CS76-199. Petitioner requests the 
Commission to issue a declaratory order 
interpreting the provisions of Opinion 
No. 770-A providing for a carrying 
charge credit a s not applicable to a small 
producer where the producer receive* 
advance payments after 1 p m., e*.t . No¬ 
vember 5, 1976. for wells spudded prior to 
that date. 

In addition. Petitioner asks the Com¬ 
mission to w^aive the provisions of Opin¬ 
ion No. 770-A which reduce the rates of 
a small producer in the amount of a car¬ 
rying charge credit where (1) the small 
producer accepts advance payments 
after 1 p.m.. es.t., November 5, 1976. for 
wells spudded after that date; and where 
(2) the small producer has a valid con¬ 
tract with an Interstate pipeline executed 
prior to December 31, 1975, providing 
for advance payments. 

On December 30. 1975, Petitioner en¬ 
tered into an advance payment agree¬ 
ment with Michigan Wisconsin Pipe 
Line Company <Mich Wise) under 
which Petitioner agreed to drill or have 
drilled prior to December 31. 1977 
sufficient w p ells in Oklahoma, so that ail 
gas reserves from not less than 20 net 
wells would Be committed to Mich Wine 
under its contract. On December 31. 

1975, as amended on February 27. 1976. 
the Commission terminated the advance 
payment program with respect to con¬ 
tracts entered into subsequent to that 
date. 

Prior to the date Opinion No. 770-A 
was issued, namely November 5. 1976. 
Petitioner spudded seven wells, trans¬ 
ferred their title to Mich Wise, and re¬ 
ceived a total of $1,209,375 in advance 
payments from Mich Wise. 

Petitioner’s first claim for relief from 
Opinion No. 770-A involves three welU 
which were spudded prior to November 
5. 1976, but for which advance payments 
were not paid to Petitioner until after 
November 5, 1976. Petitioner states that 
although Its requests for these advance 
payments were made prior to November 
5. 1976. Mich Wise made two of the 
three advance payments on November 5. 

1976. and the third one on December 10. 
1976. Petitioner, in its first claim, sub¬ 
mits that Opinion No. 770-A should nol 
apply to impose a carrying charge credit 
on advance payments received after No¬ 
vember 5. 1976, where Petitioner has 
spudded the well, given title to Mich 
Wise and “completely performed its re * 
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qu iremente under the contract* 1 prior to 
November 5. 1976, and moreover had 
no control as to when Mich Wise would 
pay the advance. 

In its second claim for relief from 
Opinion No. 770-A. Petitioner states 
that a carrying charge credit should not 
be imposed on advance payments re¬ 
ceived after November 5. 1976 on two 
wells spudded after November 5. 1976, 
but where the lease acquisition dates for 
the two wells occurred prior to Novem¬ 
ber 5. 1976. In addition to lease acquisi¬ 
tion. Petitioner had bought supplies and 
machinery, contracted for labor and 
hod leased drilling rigs, all in advance of 
November 5, 1976. Petitioner avers that 
issuance of Opinion No. 770-A placed 
It in a bind. In that it had already ex¬ 
pended considerable sums of money In 
reliance on the validity of its advance 
payment agreement, and that cancella¬ 
tion of the drilling of these two wells 
would have subjected it to “considerable 
financial loss.*’ 

Regarding Petitioner's third claim for 
relief from Opinon No. 770-A. It requests 
that the Commission waive the require¬ 
ment In Opinion No. 770-A instituting 
a carrying charge credit on the execu¬ 
tor:.’ portions of Petitioner's advance 
payment agreement so as to allow Peti¬ 
tioner to complete the agreement ac¬ 
cording to its terms, namely to spud, 
transfer title to. and receive advance 
payments for. ten net wells, none of 
which has been spudded to date. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before July 27. 
1977. file with the Federal Power Com¬ 
mission, Washington. D.C. 20426. a pe- 
ttton to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 C.F.R. 1.8 or 1.10). Ail 
protests filed with the Commission will 
be considered by it In determining the 
appropriate action to be taken but will 
not serve to make the protestants par¬ 
ties to the proceeding. Any party wish¬ 
ing to become a party to a proceeding, 
or to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's Rules. 

Kenneth F. Plumb. 

Secretary . 

I PR Doc.77 20736 Flkxl 7 18-77.8:45 ami 


[Docket No. ER77 4821 

MICHIGAN POWER CO. 

Tariff Change 

July T2, 1977. 

Take notice that Michigan Power 
Company, on June 30. 1977. filed with the 
Commission pursuant to Section 205 of 
the Federal Power Act, proposed changes 
in Service Schedule B (Concurrent Ex¬ 
change Service) of the Agreement be¬ 
tween MPCo and Indiana L Michigan 
Electric Company (IfcM). heretofore des¬ 
ignated by the Commission as I&M Rate 
Schedule FPC No. 25. According to 


MPCo the proposed two-step rate in¬ 
crease would increase MPCo revenue for 
the service by $185,595 and $34,358. re¬ 
spectively. MPCo proposes that step one 
become effective August 1. 1977 and that 
step two become effective December 1. 
1977. 

MPCo states that copies of the filing 
were served upon the Indiana & Michi¬ 
gan Electric Company, the Michigan 
Public Service Commission and the In¬ 
diana Service Commission. 

Any person desiring to be heard or to 
protest said application should file a pe¬ 
tition to intervene or protest with the 
Federal Power Commission. 825 North 
Capitol Street NE., Washington. D.C. 
20426, in accordance with Sections 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8. 
1.10). All such petitions or protests 
should be filed on or before July 20, 1977. 
Protests will be considered by the Com¬ 
mission in determining the appropriate 
action to be taken, but will not serve to 
make protestants parties to the pro¬ 
ceeding. Any person wishing to become 
a party must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public Inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc 77 20724 Filed 7-18-77:8 45 am| 


(Docket No CP77-483J 

MISSISSIPPI RIVER TRANSMISSION 
CORP. 

Application 

July 13. 1977. 

Take notice that on July 1. 1977, Mis¬ 
sissippi River Transmission Corporation 
(Applicant), 9900 Clayton Road, St. 
Louis, Missouri 63124. filed in Docket No. 
CP77-483 an application pursuant to 
Section 7(c) of the Natural Gas Act and 
Section 157.7(b) of the Regulations 
thereunder (18 CFR 157.7(b) > for a cer¬ 
tificate of public convenience and ne¬ 
cessity authorizing the construction, 
during the 12-month period commenc¬ 
ing October 8. 1977. and operation of fa¬ 
cilities to enable Applicant to take Into 
its certificated main pipeline system 
natural gas which would be purchased 
from producers and other similar sellers 
thereof, all as more fully set forth in the 
application which is on file with the 
Commission and open to public inspec¬ 
tion. 

The stated purpose of this budget-type 
application is to augment Applicant's 
ability to act with reasonable dispatch 
in connecting to its pipeline system sup¬ 
plies of natural gas which may become 
available from various producing areas 
generally co-extensive with its pipeline 
system or the systems of other pipeline 
companies which may be authorized to 
transport gas for the account of or ex¬ 
change gas with Applicant. 

Applicant states that the total cost of 
the proposed facilities would not exceed 
61.000.000 with no single project to ex¬ 
ceed $250,000. Applicant states that the 
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proposed facilities would be financed 
from funds on hand. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 3. 
1977, file with the Federal Power Com¬ 
mission. Washington. D.C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8 or 1.10) as the Regula¬ 
tions under the Natural Gas Act (18 CFR 
157.10). All protests filed with the Com¬ 
mission will be considered by it determin¬ 
ing the appropriate action to be taken 
but will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a proceed¬ 
ing or to participate as a party in any 
hearing therein must file a petition to 
intervene In accordance with the Com¬ 
mission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by Sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission's Rules of Practice and Proce¬ 
dure, a hearing will be held without fur¬ 
ther notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on Its own 
review of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to Intervene Is timely filed, or 
if the Commission on its owti motion be¬ 
lieves that a formal hearing Is required, 
further notice of such hearing will be 
du’v given. 

Under the procedure herein provided 
for. unless otherwise advised. it will be 
unnecessftv for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary, 

[PR Doc 77 20745 Filed 7-18-77;8:45 ami 


|Docket No. RM77-13| 

NATURAL GAS 

National Rates for Jurisdictional Safes; 

Extension of Time 

July 12, 1977. 

In the matter of national rates for 
Jurisdictional sales of natural gas from 
wells commenced on or after January 
1. 1977, for the period January 1, 1977. 
to December 31, 1978. 

On June 23. 1977, United Distribution 
Companies <UDC> filed a motion to ex¬ 
tend the time for filing a proposed rate 
structure and cost study and an expla¬ 
nation of the components thereof, pur¬ 
suant to Commission Order issued 
March 1, 1977. In the above designated 
docket. 

On June 23. 1977, the Office of Con¬ 
sumer Advocate of the Commonwealth 
of Pennsylvania and the American Public 
Gas Association, et al., Joined in the 
UDC motion for an extension of time. 
Producer respondents filed responses to 
the UDC motion June 30, 1977, and July 
1. 1977, which state that they do not 
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NOTICES 


oppose the requested extension even 
though it would delay the proceedings. 
On July 5. 1977. Associated Gas Distrib¬ 
utors filed a statement in support of the 
UDC motion. Based on these responses, 
the Commission feels that an extension 
of time will allow the parties to compile 
higher quality data for submittal in this 
proceeding. 

Notice is hereby given that an exten¬ 
sion of time is granted to and including 
October 3, 1977. within which any party 
to this proceeding may file a proposed 
rate structure and cost study and an 
explanation of the components thereof. 
Accordingly, the date for filing com¬ 
ments on these submittals is extended 
to and including December 5. 1977. 

By direction of the Commission. 

Konarni F. Plumb, 
Secretary. 

(PR Doc.77- 20718 Fil*<l 7-l8-77;8 45 tm| 


(Docket No CPT7-473( 

NORTHERN NATURAL GAS CO. 

Application 

Jult 13, 1977. 

Take notice that on June 29. 1977. 
Northern Natural Gas Company (Appli¬ 
cation), 2223 Dodge Street. Omaha. 
Nebr. 6B102. filed In Docket No. CP77-473 
an application pursuant to Section 7 of 
the Natural Gas Act for a certificate of 
public convenience and necessity au¬ 
thorizing the transportation of up to 300 
Mcf of natural gas per day for Ubbey- 
Owens-Ford Company (LDF), all as 
more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

Applicant seeks authorization to trans¬ 
port natural gas for DOF pursuant to a 
gas transportation agreement dated 
June 9. 1977. between Applicant and 
LOF. It is indicated that LOF owns and 
would produce certain natural gas re¬ 
serves located in the Fritxlen field. 
Woods County, Okla., and that it has 
requested Northern to akl to the trans¬ 
portation of it* gas. which gas would be 
used in iU Mason City. Iowa, plant. 

Applicant proposes to transport up to 
300 Mcf of natural gas per day. on a best- 
efforts basis, for LOF from an existing 
point of interconnection with Panhandle 
Eastern Pipe Line Company (Pan¬ 
handler near Mulllnville, Kans. Appli¬ 
cant states that It would deliver such 
volumes, less 4 percent for fuel and un¬ 
accounted-for-gas. to Interstate Power 
Company (Interstate) at the Mason City 
town border station located in Ccrro 
Gordon County. Iowa, and that Inter¬ 
state would deliver such gas to LOF* 
Mason City, Iowa, plant. 

It is stated that LOF would pay Appli¬ 
cant 23.94 cents per Mcf for all gas trans¬ 
ported and delivered to Interstate. The 
term of the proposed transportation ar¬ 
rangement is for eight years or until 
terminated on six-month written notice 
by either party. It is said. 

Applicant indicates that the gas pro¬ 
posed to be transported In required for 


for Priority 2 uses In the manufacturing 
of Thermopane insulating glass with 
GlasScal edge and that the edge fusion 
process requires the precise temperature 
control flame characteristics of a clean - 
burning, gaseous flame. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 3. 
1977. file with the Federal Power Com¬ 
mission. Washington, D. C. 20426. a peti¬ 
tion to Intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission* Rules of Practice and Proce¬ 
dure 08 CFR 1.6 or 1.10) as the Regula¬ 
tions under the Natural Gas Act (18 CFR 
157.10). All protests filed with the Com¬ 
mission will be considered by it in deter¬ 
mining the appropriate action to be tak¬ 
en but will not serve to make the protest- 
ants parties to the proceeding. Any per¬ 
son wishing to become a party to a pro¬ 
ceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the Com¬ 
mission* Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the JurIndication conferred upon the Fed¬ 
eral Power Commission by Sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission * Rules of Practice and Proce¬ 
dure, a hearing will be held without fur¬ 
ther notice before the Commission on this 
application if no petition to Intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the certifi¬ 
cate is required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com¬ 
mission on its own motion believes that a 
formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised. It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Krwjfxni F. Plumb. 

Secretary. 

|FR Doc.77 20743 Filed 7-18-77:8:45 am] 


| Docket No. KR77-4611 

NORTHERN STATES POWER CO. 

Proposed Cancellation 

July il. 1977. 

Take notice that Northern States 
Power Company (Northern States) on 
June 27, 1977, tendered for filing a no¬ 
tice of cancellation of the Manitoba- 
United States Winnepeg-Grand Forks 
230 Kv Interconnection Transactions 
Agreement, dated January 16. 1969. be¬ 
tween the Manitoba Hydro-Electric 
Board. Minnkota Power Cooperative, 
Inc*. Northern States Power Company, 
and Otter Tail Power Company. North¬ 
ern States Indicates that the Transac¬ 
tions Agreement is designated in the 
Commission* files as Northern States 
Power Company Rate Schedule FPC No. 
360 and Otter Tail Power Company Rate 
Schedule FPC No. 160. 


Northern States indicates that notice 
of the proposed cancellation has been 
served upon the Manitoba Hydro-Elec¬ 
tric Board, Minnkota Power Cooperative. 
Inc„ and Otter Tall Power Company. 

Northern States requests a waiver of 
the Commission* notice requirements to 
allow an effective date of June 1. 1977, 
for the proposed cancellation. 

Any person desiring to be beard or to 
protest said filing should file a petition to 
intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street NE.. Washington. DC. 20426. In 
accordance with Sections 1.8 and 1.10 of 
the Commission* Rules of Practice and 
Procedure (18 CFR 1.8, 1.10. All such 
petitions or protests should be filed on 
or before July 20, 1977. Protests will be 
considered by the Commission In deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing arc on file with the Commission and 
are available for public Inspection. 

Kenneth F. Plumb. 

Secretary 

(PR Doc.77 20722 Piled 7-18-77;8:45 am] 


(RP77-109J 

NORTHWEST PIPELINE CORP. 

Proposed Changes in FPC Gas Tariff 

July 13. 1977. 

Take notice that Northwest Pipeline 
Corporation ( ‘Northwest”) on July 1, 
1977. tendered for filing proposed 
changes in its FPC Gas Tariff. Original 
Volume No. 1. The proposed change in 
the jurisdictional rate is 1.123C per 
therm comprised of a surcharge of 0.47(V 
per therm for twenty-four months and 
an adjustment to base rates of 0.6S3T per 
therm, above the rates presently in ef¬ 
fect. The proposed effective date is 
October 1. 1977. 

The proposed change will be applied 
uniformly to the commodity charges of 
all of Northwest* jurisdictional rates. 
The proposed change will produce addi¬ 
tional jurisdictional revenues of M5,- 
890.800 annually based upon the jurisdic¬ 
tional settlement test period sales vol¬ 
umes in Docket No. RP76-115, m 
adjusted 

Northwest asserts that the rate in¬ 
crease Is required to compensate North¬ 
west for increases In the unit amount per 
Mcf which Northwest pays to owners of 
special overriding royalty Interests. Un¬ 
der twelve lease agreements, executed by 
Northwest* predecessor In the 1950* the 
overriding royalty Interest owners are 
paid by Northwest an amount per Mcf 
of gas produced, with periodic price ad¬ 
justments. The instant rate Increase cov¬ 
ers price adjustments Including those 
Northwest is obligated to make from Feb¬ 
ruary 1.1974. 

Copies of the filing were served upon 
tho Company* Jurisdictional customers, 
all special overriding royalty Interest 
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owners and affected state regulatory 

agencies. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street NE.. Washington. D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 1.81. 1.10). All such 
petitions or protests should be filed on or 
before July 27, 1977. Protest* will be con¬ 
sidered by the Commission in determin¬ 
ing the appropriate action to be taken, 
but will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a pe¬ 
tition to Intervene. Copies of this filing 
are on file with the Commission and are 
available for public Inspection. 

Kenneth F. Plumb. 

Secretary . 

|KR Doc 77-20740 Filed 7-18-77:8:45 ami 


| Project No. 21051 

PACIFIC GAS AND ELECTRIC CO. 

Application for Change in Land Rights 
July 11. 1977. 

Public notice is hereby given that an 
application for a change in land rights 
was filed on March 17, 1977, under the 
Federal Power Act, 16 U.3.C. 5 791a-g25r. 
by Pacific Oas and Electric Company 
iCorrespondence to: Mr. W. M. GalJavan, 
Vice President—Rates and Valuation. 
Pacific Gas and Electric Company, 77 
Be,de Street, San Francisco, Calif. 
94106) for the constructed North Fork 
Feather River Project, P-2105, located 
on the North Fork Feather River in Plu¬ 
mas County, Calif. 

According to its application. PG&E 
proposes to lease, for a period of 50 years, 
two parcels of project lands to Chester 
Sanitary District (District) to facilitate 
expansion of the District's sewage treat¬ 
ment facilities. The subject lands arc 
adjacent to Lake Almanor and are now 
used for water storage when the water 
level of Lake Almanor reaches the maxi¬ 
mum water level of 4,500 feet. 

The first parcel, measuring 1.44 acres, 
would be utilized by the District to ex¬ 
pand the surface area of stabilization 
Ponds, one of several proposed improve¬ 
ments to the existing treatment facilities. 
The second parcel, a strip of land 10 feet 
wide and 3,500 feet long, would be used 
to locate a two-foot deep by four-foot 
wide drainage canal connecting the 
treatment facilities to Lake Almanor. 
FiBucnt from the existing treatment fa¬ 
cilities Is discharged onto the flood plain 
and is allowed to meander through the 
meadows to Lake Almanor. 

Any person desiring to be heard or to 
make any protest with reference to said 
implication should on or before August 
2th 1977, file with the Fedeal Power Com- 
mi/vdon, Washington. D. C. 20426, a pe¬ 
tition to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CJP.R. |1.8 or 5 1,10). A11 


protests Hied with the Commission will be 
considered by it In determining the ap¬ 
propriate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to par¬ 
ticipate as a party in any hearing there¬ 
in must file a petition to Intervene in ac¬ 
cordance with the Commission's Rules. 
The application is on file with the Com¬ 
mission and is available for public in¬ 
spection. 

Kenneth F. Plumb, 
Secretary . 

|FR Doc.77 20730 Filed 7-18 77;6:45 ami 


(Docket No ES77-451 

PACIFIC POWER & LIGHT CO. 

Application 

July 13. 1977. 

Take notice that on July 1, 1977. Pa¬ 
cific Power & Light Company (Appli¬ 
cant) , a corporation organized under the 
laws of the state of Maine and qualified 
to transact business in the states of Ore¬ 
gon, Wyoming, Washington, California, 
Montana, and Idaho, with Its principal 
business office at Portland. Oregon, filed 
an application with the Federal Power 
Commission, pursuant to Section 204 of 
the Federal Power Act, seeking an order 
authorizing it to Issue and sell to its em¬ 
ployees not to exceed 600,000 shares of Its 
authorized but unissued shares of Com¬ 
mon Stock of the par value of $3.25 per 
share, and exempting the issuance and 
sale thereof from the competitive bid¬ 
ding requirements of Section 34.1a of 
the Commission's Regulations. 

Applicant proposes to issue and sell 
such shares of Common Stock pursuant 
to an Employees’ Stock Purchase Plan 
(the Plan). The Plan provides for pe¬ 
riodic offering of not less than 10 and not 
more than 400 shares or Applicant's au¬ 
thorized but unissued Common Stock to 
every regular full-time employee of any 
subsidiary corporation of Applicant, but 
not more than 1,350,000 shares In the 
aggregate, at a price equal to 90% of the 
fair market value on the date of an 
offering. Payments are to be made In 
cash or through payroll deductions over 
a period of not more than 27 months 
from the date of offering. 

Applicant states that the purposes of 
the Plan are to encourage employees to 
become stockholders of Applicant, to 
stimulate increased interest on their part 
in affairs of Applicant, to afford them an 
opportunity to share in the profits and 
growth of Applicant and to promote sys¬ 
tematic savings by them. 

Any person desiring to be heard or to 
make any protest with reference to this 
application should, on or before July 25. 
1977, file with the Federal Power Com¬ 
mission, Washington. D.C. 20426, peti¬ 
tions to intervene or protest In accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8 and 1.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 


priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to parti¬ 
cipate as a party in any hearing therein 
must file petitions to intervene in accord¬ 
ance with the Commission's Rules. The 
application Is on file with the Commis¬ 
sion and available for public inspection. 

Kenneth F Plumb. 

Secretary. 

|FR Doc.77 -20738 Filed 7 l8-77;8:45 nm] 


| Docket No. OP77-4791 

PANHANDLE EASTERN PIPE LINE CO. 

AND TRUNKLINE GAS CO. 

Application 

July 12, 1977. 

Take notice that on June 30,1977, Pan¬ 
handle Eastern Pipe Line Company and 
Trunkline Gas Company (Applicants). 
P.O. Box 1642, Houston. Texas 77001, 
filed in Docket No. CP77-479 an applica¬ 
tion pursuant to Section 7 of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing the 
transporatlon of natural gas for Libby- 
Owens-Ford Company (LOF>. all as 
more fully set forth In the application 
which Is on file with the Commission and 
open to public Inspection. 

Applicants seek authorization to trans¬ 
port for LOF on a firm basis 450 Mcf of 
gas per day to Transcontinental Gas Pipe 
Line Corporation iTranco). 300 Mcf of 
gas per day to Northern Natural Gas 
Company (Northern), 500 Mcf of gas per 
day to Transwestem Pipeline Company 
<Transwestern) and 550 Mcf of gas per 
day to Columbia Gas Transmission Cor¬ 
poration (Columbia). Applicants indi¬ 
cate that they would deliver such vol¬ 
umes less 6 percent fuel reduction for 
fuel usage for volumes delivered to 
Transco and less 8 percent for fuel usage 
for volumes delivered to Columbia. Be¬ 
cause of the relatively short distances in¬ 
volved, there is no reduction for fuel 
usage for volumes delivered to Northern 
and Transwcetem, it Is said. Applicants 
state that they would transport on a best 
efforts basis up to 1,200 Mcf of gas per 
day to be nominated on a monthly basis 
for delivery to Northern, Transco. Trans- 
western and Columbia. 

It is stated that the transportation be¬ 
tween Applicants and LOF would be 
pursuant to an agreement dated March 
31, 1977. It is further stated that LOF 
would pay to Applicants a monthly 
transportation charge of $7,650, such 
charge being subject to increase or de¬ 
crease by on amount equal to 15.43 cents 
for those volumes delivered to Cow Is¬ 
land, Louisiana; 4.30 cents for those de¬ 
livered to Mullinvllle, Kansas; 23.10 cents 
for those delivered to Maumee, Ohio; 
and 8.40 cents for those volumes de¬ 
livered In Hansford County, Texas. It is 
indicated that the transportation agree¬ 
ment is for a term of 8 years from the 
date of first delivery, and that the term 
of the agreement is based upon the pe¬ 
riod of time those gas reserves in Woods 
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County, Oklahoma, would be available 
to LOF. 

It la indicated that the subject gas 
would be used for Priority 2 purposes. 
Applicants states that the gas it would 
transport Is for use In the operation of 
4 LOP plants In three locations. Laurin- 
burg. North Carolina, Toledo. Ohio, and 
Mason City, Iowa. These plants are na¬ 
tional suppliers of automotive and ar¬ 
chitectural glass, and in the production 
of both types of gas precise temperature 
control and precise flame characteris¬ 
tics of a clean -burning gaseous flame is 
required, it Ls said. It is stated that LOP 
has advised Applicants that curtailment 
by Its various suppliers has necessitated 
its acquiring Its own natural gas re¬ 
serves and arranging for the transpor¬ 
tation. 

Applicants states that no new facilities 
are proposed to be constructed to per¬ 
form the proposed transportation sendee. 

Any person desiring to be heard or 
to make any protest with reference to 
raid application should on or before 
August 2. 1977, file with the Federal 
Power Commission. Washington. D.C. 
20426. a petition to interevent or a pro¬ 
test in accordance with the requirements 
of the Commission's Rules of Practice 
and Procedure as CFR 1.8 or 1.10) as 
the Regulations under the Natural Gas 
Act <18 CFR 157.10). All protests filed 
with the Commission will be considered 
by it In determining the appropriate ac¬ 
tion to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to be¬ 
come a party to a proceeding or to par¬ 
ticipate as a party in any hearing there¬ 
in must file a petition to intervene in 
accordance with the Commission’s 
Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the Jurisdiction conferred upon 
the Federal Power Commission by Sec¬ 
tions 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the Com¬ 
mission on this application if no peti¬ 
tion to intervene Ls filed within the time 
required herein, if the Commission on 
its own review of the matter finds that a 
grant of the certificate is required by 
the public convenience and necessity. If 
a petition for leave to intervene Ls timely 
filed, or if the Commission on its own 
motion believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 

|FR Doc.77 20744 Piled 7-18-77;8:4ft ara( 


(Docket No. CF77-477J 

PANHANDLE EASTERN PIPE UNE CORP. 
Application 

July 12. 1977. 

Take notice that on June 30.1977, Pan¬ 
handle Eastern Pipe Line Corporation 


NOTICES 

(Applicant >, 300 Blssonnct Street, Hous¬ 
ton. Texas, and 3444 Broadway. Kansas 
City. Missouri, filed in Docket No CP77- 
477 an application pursuant to Section 
7(c) of the Natural Gas Act for a certifi¬ 
cate of public convenience and necessity 
authorizing the transportation of natural 
gas for Ohio Gas Company (Ohio Oas>. 
all as more fully set forth in the applica¬ 
tion which is on file with the Commission 
and open to public inspection. 

Applicant proposes to transport up to 
8.000 Mcf of natural gas per day for Ohio 
Gas on a firm basis, pursuant to a trans¬ 
portation agreement dated April 29. 
1977. It Ls stated that Ohio Gas has 
available volumes of gas purchased from 
National Petroleum Corporation (Na¬ 
tional! In Ashtabula County, Ohio, for 
delivery to East Ohio Gas Company (East 
Ohio) and by displacement to Applicant. 
It is further stated that said gas would 
be received by Applicant at the existing 
interconnection of the facilities of East 
Ohio and Applicant in Sec. 35. T. 2 N.. R. 
6 E.. Lucas County. Ohio, and Applicant 
would deliver such volumes to Ohio Gas 
at the existing points of interconnection 
of the facilities of Applicant and Ohio 
Gas at Paulding. Wauseon, Rldgevilie 
Comers and Swan ton. Ohio. 

Applicant asserts that it would charge 
Ohio Gas a monthly transportation 
charge of 84.400 for the firm transporta¬ 
tion service ar.d 1.80 cents per Mcf lor 
volumes transported in excess of the firm 
volumes of 8.000 Mcf per day. It is further 
asserted that Uic transportation agree¬ 
ment provides for a term of five years and 
from year to year thereafter. Applicant 
further states that it lias sufficient avail¬ 
able capacity to transport the subject 
Quantities of gas os well as those it pro¬ 
vides for its direct customers and trans¬ 
ports on behalf of others. 

It is stated that Ohio Gas. an existing 
resale customer of Applicant purchasing 
gas pursuant to Applicant's Rate Sched¬ 
ule 0-1, lias embarked on a “aeif-help** 
program wherein it has arranged to pur¬ 
chase certain gas supplies which are un¬ 
available to the interstate market, and 
has requested Applicant to assist by 
transporting these volumes. It is fur¬ 
ther stated that such volumes would 
partially offset a shortfall in deliveries 
from Applicant. 

Any person desiring to be beard or to 
make any protest with reference to said 
application should on or before August 
2.1977. file with the Federal Power Com¬ 
mission. Washington, D.C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure 1 18 CFR 18 or 1.10> as the Regula¬ 
tions under the Natural Gas Act < 18 CFR 
157.10). All protests filed with the Com¬ 
mission will be considered by it in deter¬ 
mining the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a parly 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 


the jurisdiction conferred upon the Fed¬ 
eral Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein. If the Commission cm its own re¬ 
view of the matter finds that a grant of 
the certificate Is required by the puhlic 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing Is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary 

|FR Doc 77 20728 Filed 7-18 77:8*45 air.} 


(Docket No. CP77 -478| 

PANHANDLE EASTERN PIPE UNE CO. 

AND TRUNKLINE GAS CO. 

Application 

July 12. 1977. 

Take notice that on June 30. 1977. 
Panhandle Eastern Pipe Line Company 
< Panhandle) and Trunkline Gas Com¬ 
pany »Tnmk)ine), P.O. Box 1G42 Hou¬ 
ston. Texas 77001 (Applicants), filed in 
Docket No. CP77-478 an application pur¬ 
suant to Section 7 of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing the transpor¬ 
tation of gas for Central Illinois Public 
Service Company (CIP8CO» and the 
construction and operation of certain 
minor for Miles to transport such natural 
gas. all as more fully set forth In the 
application which is on file with the 
Commission and open to public inspec¬ 
tion. 

Applicant proposes to transport for 
CTPSCQ for 5 years pursuant to an ex¬ 
change agreement dated April 1. 1977 
between the parties during the period 
April 1 through October 31. (Summer 
Period) of each year of the term of the 
agreement, certain volumes of gas avail¬ 
able to CIPSCO from its Southern Sen- 
ice Area to its Northern Service Area for 
injection into CIPSCO* fields. It is stated 
that at such time. Trunkline would re¬ 
ceive at the outlet of a measuring and 
regulating station to be constructed In 
Williamson County, Illinois, and trans- 
port to Panhandle and P anhan dle would 
transport and deliver to CIPSCO at ex¬ 
isting points of interconnection of Pan- 
liandle and CIPSCO in Milton (Pike 
County 1 . Illinois or Canton iFulton 
County). Illinois, or Paris (Edgar 
County) IIUnoi 5 . up to 500.000 Mcf. at a 
daily rate not to exceed 10.000 Mcf. less 1 
percent reduction of the volumes deliv¬ 
ered at the point of receipt for furl u»mge. 
Such deliveries would be on an interrupt¬ 
ible basts. It Is said. 

It is stated that during the succeeding 
winter period (November 1 through the 
succeeding March 31) these volumes of 
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gAs would be withdrawn by CIPSCO 
from Its storage fields and transported 
and redelivered by Applicants to CIPSCO 
for use In its Southern Service Area. It 
b Indicated that at such time. Panhan¬ 
dle would receive at the point or points 
of delivery and transport to Trunkline, 
and Trunkline would transport and de¬ 
liver to CIPSCO at the point of receipt 
certain volumes which CIPSCO has In 
their storage fields at a daily rate not to 
exceed 20.000 Mcf. 

Applicants state that for the transpor¬ 
tation during the summer period. 
CIPSCO would pay 5.15 cents per Mcf. 
plus 1 percent fuel, and that CIPSCO 
would also pay 5.15 cents per Mcf for 
volumes transported during the winter 
period, with no fuel reimbursement 

Trunkline also proposes to construct 
and operate certain minor facilities re¬ 
quired to receive the transportation vol¬ 
umes from CIPSCO. These facilities con¬ 
sist of a side tap and connecting piping 
on Trunkline’s pipeline in Williamson 
County. Illinois and are estimated to cost 
$12,700. it is said. It is stated that 
CIPSCO would reimburse Trunkline for 
the cost of these facilities, and that 
Trunkline proposes to finance this proj¬ 
ect from funds on hand. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 2. 
1977. file with the Federal Power Com¬ 
mission, Washington, D.C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (16 CFR 1.8 or 1.10) as the 
Reflations under the Natural Gas Act 
<18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
In determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
\to Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to Intervene Is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

K&kmktu F. Plumb, 
Secretary . 

|FR Doc,77-20725 Filed 7-16-77;8:45 am] 


(Docket No. CP77 480] 

PANHANDLE EASTERN PIPE LINE CO. 

AND TRUNKLINE GAS CO. 

Application 

July 13, 1977. 

Take notice that on June 30, 1977, 
Panhandle Eastern Pipe Line Company 
iPanhandle) and Trunkline Gas Com¬ 
pany Trunkline). P.O. Box 1642. Hous¬ 
ton. Texas 77001 (Applicants), filed in 
Docket No. CP77-480 an application pur¬ 
suant to Section 7(c) of the Natural Gas 
Act and Section 2.79 of the Commission’s 
General Policy and Interpretations (18 
CFR 2.79) for a certificate of public con¬ 
venience and necessity authorizing the 
transportation for two years of natural 
gas for Owens-Coming Fiberglas Cor¬ 
poration (Owens-Coming), all as more 
fully set forth in the application which 
is on file with the Commission and open 
to public inspection. 

It is stated that Owens-Coming has 
arranged to purchase for high priority 
use at Its plant in Anderson. South Caro¬ 
lina certain gas supplies which are un¬ 
available to the interstate market from 
Alpor Resources. Inc. (Alpar) at a point 
situated in Ellis County. Oklahoma. It is 
indicated that Owens-Corning would pay 
Alpor 62.20 per billion Btu’s for the sub¬ 
ject gas, and that Owens-Coming desires 
to have such volumes received, trans¬ 
ported and delivered by Applicants to 
Transcontinental Gas Pipeline Corpora¬ 
tion (Transco) for the account of Owens- 
Coming. 

Applicant proposes to transport for 
Owens-Coming on a firm basis up to 
1,200 Mcf of gas per day and on a best- 
efforts basis up to 800 Mcf of gas per day 
with redelivery to Transco for the ac¬ 
count of Owens-Coming. It is stated that 
Owens-Coming has entered into an 
agreement for the purchase of gas from 
Alpor to be delivered to Panhandle in 
Ellis County. Oklahoma, or at another 
mutually agreeable point on Panhan¬ 
dle’s system. It is further stated that 
Panhandle woul<L receive and transport 
the gas to the point of interconnection 
of Panhandle's and Trunkline’s facilities 
in Tuscola, Illinois, and Panhandle and 
Trunkline at that point, would exchange 
equivalent volumes of gas less 7 percent 
for fuel usage, with redeliveries to be 
made to Transco by Trunkline at a point 
of interconnection of Transco’s and 
Trunkline’s facilities near Cow Island. 
Louisiana. 

Applicants indicate that no new facili¬ 
ties would be required to effectuate the 
proposed transportation service. 

It Is stated that for the transporta¬ 
tion on a firm basis, Owens-Coming 
would pay a monthly charge of $6,516 
based upon daily volume level of 1,200 
Mcf. and that Owens-Coming would pay 
17.84 cents per Mcf for volumes trans¬ 
ported on a best-efforts basis. 

It Is indicated that Owens-Corning 
would use the subject gas for Priority 2 
uses at Its plant located In Anderson, 
South Carolina, and that Owens-Com¬ 
ing has represented to Transco that be¬ 
cause of the anticipated severe curtail¬ 


ments of Owens-Cornlngs* Priority 2 re¬ 
quirements at this plant approximately 
1.500 employees at this locations face 
layoff. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before July 27. 
1977, file with the Federal Power Com¬ 
mission. Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s Rules of Practice and Pro¬ 
cedure (18 CPR 1.8 or 1.10) as the Reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or-to participate as a party 
in any hearing therein must file a peti¬ 
tion to intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission 
on this application if no petition to in¬ 
tervene is filed within the time required 
herein. If the Commission on its own re¬ 
view of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed, 
or if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kesseth F. Plumb. 

Secretary. 

I PR Doc 77-20737 Filed 7 i8-77;8:45 amj 


(Docket No. FR77-472J 

PUBLIC SERVICE CO. OF 
NEW HAMPSHIRE 

Tiling of Agreement 

July 11, 1977. 

Take notice that Public Service Com¬ 
pany of New Hampshire (PSNH) on 
June 23, 1977, tendered for filing as an 
initial rate schedule a Transmission Con¬ 
tract with the City of Holyoke, Massa¬ 
chusetts. Gas and Electric Department 
(the Buyer). 

PSNH Indicates that under the Con¬ 
tract. PSNH will transmit through its 
system entitlements of power which the 
Buyer will be purchasing from Vermont 
Electric Power Company, Inc., and Green 
Mountain Power Corporation. 

PSNH requests that the Commission 
waive the normal 30-day notice require¬ 
ment and permit the rate schedule to be 
effective as of April 1.1977. 

According to PSNH, a copy of the filing 
was served upon the Buyer. 
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Any person desiring to Jpe heard or to 
protest said application should file a peti¬ 
tion to intervene or protest with the 
Federal Power Commission. 825 North 
Capitol Street NE„ Washington. D.C. 
20426. in accordance with SI 1.8 and MO 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8. 1.10). Ail 
such petitions or protests should be filed 
on or before July 22. 1977. Protests will 
bo considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application are on file with the Commis¬ 
sion and are available for public inspec¬ 
tion. 

Kenneth P. Plumb. 

Secretary . 

|FR Doc 77'20729 Filed 7-18-77:8.45 om| 


(Project No. 2981 

SOUTHERN CALIFORNIA EDISON CO. 

Application for Major License for 
Constructed Project 

July 13. 1977. 

Public notice Is hereby given that an 
application was filed on May 2. 1973. 
under the Federal Power Act. 16 U-S.C. 
II 791a-825r, by Southern California 
Edison Company (Correspondence to: 
Mr. Roilin E. Woodbury. Vic President 
and General Counsel. Southern Cali¬ 
fornia Edison Company. P.O. Box 800. 
Rosemead. California 91770) for a major 
license for the constructed Kaweah 
Project. FPC No. 298. located on the 
Kaweah River and its tributaries near 
the Towns of Lemoncovc, Three Rivers, 
and Harmond in Tulare County. Cali¬ 
fornia. The Kaweah Project affects lands 
within Sequoia National Forest and pub¬ 
lic lands of the United States. 

The Kaweah Project, with a total in¬ 
stalled capacity of 8,800 kW. was form¬ 
erly llcensd as a minor-part project. The 
minor-part license expired on August 6. 
1974. The project consists of four storage 
reservoirs to regulate flows in the East 
Fork of the Kaweah River and three 
hydroelectric developments. The various 
portions of tho project are described in 
greater detail as follows: 

A. Storage Reservoirs Including: <1> 
Crystal Lake, with a usable storage ca¬ 
pacity of 153 acre-feet at maximum 
water surface elevation 10.785.3 feet msl. 
formed by Costal Lake dam. a masonry 
structure 93.6 feet long and 10.8 feet 
high on Crystal Creek; (2) Upper Mon¬ 
arch Lake, with a usable storage capacity 
of 285 acre-fect at maximum water sur¬ 
face elevation 10.634.0 feet ms], formed 
by Upper Monarch Lake dam. a masonry 
structure 261.5 feet long and 22 feet 
high on Monarch Creek; (3) Lady 
Franklin Lake, with a usable storage 
capacity of 521 acre-feet at maximum 
water surface elevation 10.315.0 feet msl. 
formed by La dy Franklin Lake dam. a 
masonry structure 393.6 feet long and 
21 feet high on Pranklln Creek; and 
(4) Eagle Lake, with a usable storage 


capacity of 124 acre-fect at maximum 
water surface elevation 9,995.8 feet msl. 
formed by Eagle Lake dam, a masonry 
structure 280.2 feet long and 15 feet high 
on Eagle Creek. 

B. Kaweah No. 1 Development consist¬ 
ing of: (1) a small concrete diversion 
dam across the East Fork of the Kaweah 
River; (2) a six-foot-high, three-foot¬ 
wide, unllned tunnel approximately 50 
feet long; <3> a 30,723-foot-long steel 
flume: (4) a 24-foot-diameter steel fore¬ 
bay tank: <6* a 3.340-foot-long steel 
penstock varying in diameter from 48 to 
19 inches; <6) a 22.5-foot by 26.3-foot 
reinforced concrete powerhouse: and 
«7) a generating unit with a capacity of 
2.250 kW. 

C. Kaw eah No. 2 Development consist¬ 
ing of: <li a masonry diversion dam 161 
feet long and seven feet high on the 
Middle Fork of the Kaweah River: (2) a 
flow line comprised of 16.738 feet of con¬ 
crete ditch. 3,822 feet of steel flume, and 
1,047 feet of 50-inch sted syphon: (3) a 
1.012-foot-long steel penstock varying In 
diameter from 60 to 40 inches; (4) a 34- 
foot by 62-foot wood-frame powerhouse; 
(5) a generating unit with a capacity of 
2,050 kW; and (6) a tailrace canal ex¬ 
tending approximately one-third mile to 
the Kaweah River. 

D. Kaweah No. 3 Development consist¬ 
ing of: (1) a 2.580-foot-long section of 
concrete-lined flume: <2> a forebay res¬ 
ervoir with a capacity of approximately 
11 acre-feet; (3) a 3,151-foot-long steel 
penstock varying in diameter from 42 to 
36 inches; (4) a 50-foot by 50-foot re¬ 
inforced concrete powerhouse; and (5) 
two generating units with capacities of 
2.100 kW and 2,400 kW. respectively. 

Facilities appurtenant to the project 
which are located in 8equola National 
Park and which are not subject to the 
Commission’s licensing authority include 
concrete dams on the Marble and Middle 
Forks of the Kaw’cah River and a con¬ 
duit system approximately five miles long 
leading to the forebay reservoir of the 
Kaweah No. 3 Development. 

The power generated at Project No. 
298 is marketed in Applicant’s service 
area. 

Applicant states that the project area 
provides limited recreation potential, 
and that it does not intend to develop 
any recreation facilities In the area. 

Any person desiring to be heard or to 
moke any protest with reference to said 
application should, on or before Septem¬ 
ber 19. 1977, file with the Federal Power 
Commission, 825 N. Capitol St. NE., 
Washington. D.C. 20426. a petition to in¬ 
tervene or a protest in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure. 18 CFR 
1 1.8 or | 1.10 (1976). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken, but will not serve to 
make the Protestants parties to the pro¬ 
ceeding. Any person wishing to become a 
party to a proceeding or to participate as 
a party in any hearing therein must file 
a petition to Intervene in accordance 
with the Commission’s Rules. 


The application Is oil file with the 
Commission and U available for pubhc 
inspection. 

Kenneth P. Plumb, 

Secretary 

|FR Doc.77-20717 Filed 7-18-77:8:45 ta n| 


# # (Docket No. RP77 108| 

TRANSCONTINENTAL GAS PIPE 
LINE CORP. 

Proposed Changes in FPC Gas Tariff 
July 11. 1977 

Take notice that Transcontinental Gan 
Pipe Line Corporation (Transco), on 
J\Uy 1, 1977, tendered for filing certain 
revised tariff sheets to Second Revised 
Volume No. 1 and Original Volume No. 2 
of Its FPC Gas Tariff. The proposed 
changes would increase revenues from 
jurisdictional sales, transportation and 
storage services by approximately *508 
million based upon the 12-month period 
ending March 31, 1977, as adjusted The 
proposed effective date is August 1, 1977. 

Transco states that the principal 
reasons which caused the rate increase 
are d) An increase in depreciation rate. 
(2) Increases in cost s related to new 
plant for the attachment of new gaa 
supplies, and (3) increases in transpor¬ 
tation costs for new gas supplies trans¬ 
ported by others. Transco also states 
that these Increased costs have been 
partially offset by decreased unit trans¬ 
mission costs due to increases in sales 
and transportation volumes. 

Copies of the filing were served upon 
the Company’s Jurisdictional customers 
and Interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Pow r er Commission, 825 North Capitol 
Street NE.. Washington. D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission's Rules of Practice and 
Procedure <18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on or 
before July 22. 1977. Protests will be con¬ 
sidered by the Commission in determin¬ 
ing the appropriate action to be taken, 
but will not serve to make protestants 
parties to the proceeding. Any persons 
wishing to become a party must file a 
petition to intervene. Copies of this fil¬ 
ing are on file with the Commission and 
arc available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

| PR Doc.77-20731 Filed 7-18-77:8:45 Aral 


(Docket No. RP77-106| 

TRANSCONTINENTAL GAS PIPE 
LINE CORP. 

Tariff Filing 

July 11. 1977. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) on June 
30, 1077, tendered for filing certain re- 
vised Uirlfr sheets to Its FPC Ctas Tariff. 
Original Volume No. 2. 
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Transco states that these tariff sheets 
provide for an increase in the rate 
charged for interruptible transportation 
service under each of the agreements in¬ 
volved in this filing up to the levels ap¬ 
proved by Order Issued January 31. 1077 
in Docket No. RP77-26 <28.2* per dt. 
29.8* per dt, and 31.5* per dt in Zones 
1. 2 and 3. respectively). The proposed 
effective date of such increased rates is 
June 30,1977 and it is requested that the 
Commission suspend the use of such 
tariff sheets for one (1) day and protide 
that the sheets become effective July 1. 
1977, subject to refund pending the out¬ 
come of the consolidated proceedings in 
Docket Nos. RP76-136 and RP77-26. 

Transco also states that the purpose 
of this filing is to increase the interrup¬ 
tible transportation rates under the af¬ 
fected agreements from 21.55* per dt to 
the particular zone level In effect in 
Docket No. RP77-26 as spelled out above 
in order that all interruptible transpor¬ 
tation customers will pay the same rate 
for the same type of service pending the 
outcome of said docket The instant 
agreements were not changed in Docket 
No. RP77-28 because they were not in 
effect at the time of that filing. 

The Company states that copies of the 
filing have been mailed to each of the 
customers receiving service under the 
affec ted rate schedules. 

Any persons desiring to be heard or to 
pretest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 825 North Capitol 
Street NEL, Washington. DC. 20426. in 
accordance with Sections 18 and 1.10 of 
the Commission's Rules of Practice and 
Pr^.edure <18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on or 
before July 22. 1977. Proteste will be con¬ 
sidered by the Commission in determin¬ 
ing the appropriate action to be taken, 
but will not serve to make proles tan te 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this filing 
are on file with the Commission and are 
available for public Inspection. 

Kfkneth P. Plumb. 

Secretary. 

1FR Doc.77 20732 Filed 7-18-77:8:43 am) 


(Docket No CP77—409| 

TRANSCONTINENTAL GAS PIPE 
UNE CORP. 

Application 

July 12. 1977. 

Take notice that on June 27, 1977, 
Transcontinental Gas Pipe Line Corpo¬ 
ration (Applicant). P.O. Box 1396. Hous¬ 
ton. Tex. 77001. filed in Docket No. CP77- 
469 and application pursuant to 8cctlon 
7 of the Natural Gas Act for a certificate 
of public convenience and necessity au¬ 
thorizing the transportation and ex¬ 
change of up to 10.000 dekatherms equiv- 
alcnt of natural gas per day on an inter¬ 
ruptible basis for Mid Louisiana Gas 
Company (Mid Louisiana), all as more 
fully *et forth In the application which 


is on file with the Commission and open 
to public inspection. 

Applicant requests authorization to 
transport up to 10,000 deka therms equiv¬ 
alent of natural gas per day for Mid 
Louisiana pursuant to an agreement be¬ 
tween Lhe parties dated March 11,. 1977. 
It is stated that such agreement would 
continue in effect for a period ending 
March 21. 1978, to coincide with the term 
of a gas purchase arrangement between 
Mid Louisiana and certain producers. 

Applicant states that Mid Louisiana 
has purchased from South Louisiana 
Production Company. Inc.. CRA Oil Ex¬ 
ploration Company. Carpenter Oil k Gas 
Co.. W. A. Moncricf, Jr., and Roidy In¬ 
ternational cSLAPCO. et aL). the pro¬ 
posed volumes of gas produced from the 
Morris Heirs No. 1 well located in the 
False River Field. West Baton Rouge 
Parish. La. Such purchase commenced 
on March 27. 1977, and would continue 
through July 31. 1977. pursuant to Sec¬ 
tion 6 of the Emergency Natural Gas Act 
of 1977; thereafter purchases from this 
source would continue for a limited-term 
period beginning August 1. 1977. and ex¬ 
tending through the 360th day following 
the March 27. 1977. date on which the 
emergency purchase began. Le. through 
March 21. 1978. it is said. 

Applicant Indicate., that Mid Louisiana 
has arranged for the delivery of such 
quantities to Texas Eastern Transmis¬ 
sion Corporation ‘Texas Eastern), which 
makes equivalent quantities available to 
Transco at au existing authorized inter¬ 
connection between the two companies 
located near SL Francisvilie. East Feli¬ 
ciana Parish. La., and that Transco in 
turn would deliver thermally equivalent 
quantities less 0 6 percent retained by 
Transco for fuel, to Mid Louisiana at an 
existing authorized interconnection be¬ 
tween the two companies known as the 
Ethel Exchange Point, also in East Feli¬ 
ciana Parish. Lb.* or at any other mutu¬ 
ally agreeable existing authorized ex¬ 
change point between Applicant and Mid 
Louisiana No additional facilities are re¬ 
quired by Applicant to render the pro¬ 
posed service, it is said. 

It is stated that the combined total 
daily quantities of gas delivered to Ap¬ 
plicant for transportation or for ex¬ 
change under this agreement and under 
the existing agreement between Appli¬ 
cant and Mid Louisiana, dated June 29. 
1972. would not exceed the maximum 
quantities of gas Applicant would trans¬ 
port or exchange under the agreement 
dated June 29. 1972. Applicant would 
make no additional charge for its service 
hereunder, it is said. 

Any person desiring to be heard or to 
make any protest with reference to sold 
application should on or before August 2. 
1977, file with the Federal Power Com¬ 
mission. Washington. D C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Procedure 
<18 CFR 1.8 or 1.10 > as the Regulations 
under the Natural Oas Act <18 CFR 157.- 
10). All protests filed with the Commis¬ 
sion will be considered by it to deter¬ 


mining the appropriate action to be taken 
but will not serve to make the Protes¬ 
tants parties to the proceeding. Any per¬ 
son wishing to become a party to a 
preceding or to participate as a party to 
any hearing therein must file a petition 
to intervene to accordance with Lhe Com¬ 
mission’s Rules. 

Take further notice that, pursuant to 
the authority contained to and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commisions Rules of Practice and 
Procedure, a hearing will be held without 
further notice before the Commission on 
this application If no petition to intervene 
Is filed within the time required herein., 
if the Commission on its own review of 
the matter finds that a grant of the cer¬ 
tificate is required by the public conven¬ 
ience and necessity. If a petition for 
leave to intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing Is required, fur¬ 
ther notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
uuneceraary for Applicant to appear or 
fee repre ented at the hearing. 

Knoonx F Plumb. 

Secretary. 

(FT. Dr>r.T7 !>0736 Fifed 7 T8 77:« 4ft nmj 


(Docket No RP77-107J 

UNITED GAS PIPE UNE CO. 

Proposed Changes in FPC Gas Tariff 
July 11, 1977. 

Take notice Uuit United Gas Pipe Line 
Company (United), on June 30. 1977. 
tendered for filing proposed changes to 
it8 FPC Gas Tariff. First Revised Volume 
No. 1 and Original Volume No. 2. The 
proposed changes are based on the 
twelve-month period ending February 28. 
1977. as adjusted, and would increase 
Jurisdictional sales and transportation 
revenues by $55,964,530. The proposed 
effective date is August 1.1977. 

United states that the proposed rate 
increase is necessary to permit it to re¬ 
cover its Jurisdictional cost of service for 
the test period of twelve months ended 
February 28, 1977, as adjusted. The cost 
of service reflects increases in all levels 
of cost except gas costs which are re¬ 
flected in the cost of service on the basis 
of the average unit cost of gas purchased 
as contained to United’s PGA rate change 
which will become effective July 1. 1977. 
United also states that its Jurisdictional 
sales volume for the test period has de¬ 
clined 7.3 million Mcf from the volumes 
included to United's last rate increase 
filing at Docket No. RP76-84. 

Copies of the filing have been served 
upon United’s Jurisdictional customers 
and the public service commissions to the 
states of Alabama. Florida. Louisiana, 
and Mississippi, and the Texas Railroad 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
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to Intervene or protest with the Federal 
Power Commission, 625 North Capitol 
Street NE., Washington, D.C. 20426. in 
accordance with Sections 1.6 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8. 1.10), AU such 
petitions or protests should be filed on or 
before July 22.1977. Protests will be con¬ 
sidered by the Commission In determin¬ 
ing the appropriate action to be taken, 
but will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to Intervene. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth P. Plumb, 

Secretary . 

(FR Doc.77-20721 Filed 7-l8-77;8:45 ami 


(Docket No. CP77-4C81 

UNITED GAS PIPE LINE CO. 

Application 

July 13. 1977. 

Take notice that on June 24. 1977. 
United Gas Pipe Line Company (Appli¬ 
cant), P.O. Box 1478, Houston. Tex. 
77001. filed In Docket No. CP77-468 an 
application pursuant to Section 7(c> of 
the Natural Gas Act and Section 2.79 of 
the Commission General Policy and In¬ 
terpretation (18 CFR 2.79) for a certifi¬ 
cate of public convenience and necessity 
authorizing the transportation of up to 
40 Mcf of natural gas per day for Davsco. 
Inc. (Davsco), all as more fully set forth 
in the application‘which is on file with 
the Commission and open to public in¬ 
spection. 

Applicant states that under the terms 
and conditions of an agreement between 
Applicant and Davsco dated May 25. 
1977, Applicant has agreed to transport 
up to 40 Mcf of natural gas per day for 
Davsco. Applicant Indicates that it would 
transport such volumes from a point of 
receipt on its Brunl-Pettus 14-inch line 
located in the Sam Allen 8urvey A-71. 
Bee County. Tex., and would redeliver 
such volumes of gas for the account of 
Davsco. to Transcontinental Gas Pipe 
Line Corporation (Transco) at mutually 
agreeable existing points of interconnec¬ 
tion near Victoria. Victoria County. Tex.; 
near Cameron Parish. La.; at Egan Plant 
In Acadia Parish. La.; near Gueydan. 
Acadia Parish, La.; at Gibson Plant Nos. 
1 and 2 in Terrebonne Parish La.; near 
Magnolia and Holmesville, Pike County. 
Miss.: near Walthall. Walthall County. 
Miss.; or at Harmony Plant. Clarke 
County. Miss. 

It is stated that the gas proposed to 
be transported has been acquired by 
Davsco from Samedan Oil Corporation 
(8amedan>. that such gas would be pro¬ 
duced from Samedan Carl Unit No. 1 
located in Bee County. Tex., and would 
be consumed for high priority end-use in 
Davsco’s plant in Gastonia, N.C. It Is 
indicated that Davsco would pay Same¬ 
dan for all gas delivered hereunder, or if 
available and not taken, $2.25 per million 

BUTs (at 14.65 psla). and that Davsco 
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would pay Samedan 8.4 cents per Mcf 
for gathering and transporting gas to 
the delivery point. 

Applicant states that it would rede¬ 
liver to Transco for the account of 
Davsco. a volume of gas equal to the 
quantity of gas delivered by Samedan to 
Applicant, for the account of Davsco, less 
1.5 percent of the said volume so de¬ 
livered by Samedan as a charge for fuel 
and company used gas. It is stated that 
Transco. in turn, would cause said quan¬ 
tity of gas to be delivered, to Public 
Service Company of North Carolina. 
Inc., for redelivery to Davsco for high 
priority end-use at its Gastonia. N.C. 
Plant . . . 

It is stated that Davsco has purchased 
such gas in an effort to offset the loss 
of Its gas supply because of curtailed de¬ 
liveries by Us supplier, and that all 
natural gas purchased wrould qualify for 
Priority 2 end-uses at the old Bulb Av¬ 
enue plant or at the new Tulip Drive 
plant. The only way gas would be used 
at these plants would be for drying proc¬ 
ess, it is said. 

Applicant states that the proposed 
transportation service is for a term of 
2 years beginning with the date of first 
deliveries or for a lesser period as may 
be required by governmental authoriza¬ 
tion. It is stated that Davsco has agreed 
to pay Applicant for the proposed trans¬ 
portation service a price equal to Appli¬ 
cant’s average jurisdictional transmis¬ 
sion cost of service in its southern or 
northern rate zone, less any amount In¬ 
cluded . in such average jurisdictional 
cost of service which is attributable to 
gas consumed in the operation of Appli¬ 
cant’s pipeline system. The current av¬ 
erage jurisdictional transmission cost of 
service, exclusive of the cost of gas con¬ 
sumed in Applicant's operation, is 20.04 
cents per Mcf in the Northern rate zone 
and 17.92 cents per Mcf in the Southern 
rate zone, it is said. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before August 1. 
1977. file with the Federal Power Com¬ 
mission. Washington. D.C. 20426. a pe¬ 
tition to intervene or a protest in 
accordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to moke the 
protestants parties to the proceeding. 
Any person wishing to become a party to 
a proceeding or to participate as a party 
in any hearing therein must file a pe¬ 
tition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by Sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s Rule® of Practice and Pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 


vene is filed within the time required 
herein, if the Commission on its own re- 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene Is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 

Secretary 

| FR Doc.77-20730 Filed 7-18-77:8:45 urn) 


(Docket No. CP77-4671 

UNITEO GAS PIPE LINE CO. 

Application 

July 12.1977 

Take notice that on June 24, 1971 
United Gas Pipe Line Company (Appll 
cant*). P.O. Box 1478. Houston. Texiti 
77001. filed In Docket No. CP77-467 a*) 
application pursuant to Section 7(c) of 
the Natural Gas Act and Section 2.79 of 
the Commission General Policy and In¬ 
terpretations (18 CFR 2.79) for a cer¬ 
tificate of public convenience and neces¬ 
sity authorizing the transportation of up 
to 125 Mcf of natural gas per day for 
Aikman Corporation (Corporation), all 
as more fully set forth In the application 
which is on file with the Commission and 
open to public Inspection. 

Applicant seeks authorization to 
transport up to 125 Mcf of natural gas 
per day for Corporation pursuant to a 
transportation agreement dated May 24, 
1977 between Applicant and Corporation 
Applicant states that it would transport 
such volumes from a point of receipt on 
its Bruni-Pcttus 14-inch line located tn 
the Sam Allen Survey A-71. Bee County. 
Texas, and would redeliver such volume 1 : 
of gas, for the accotmt of Corporation, to 
Transcontinental Gas Pipe Line Cor¬ 
poration (Transco) at mutually agree¬ 
able existing points of Interconnection 
near Victoria, Victoria County. Texas; 
near Cameron, Cameron Parish. Louisi¬ 
ana: at Egan Plant in Acadia Parish. 
Louisiana; near Oueydan. Acadia Parish. 
Louisiana; at Gibson Plant No®. 1 and 
2 in Terrebonne Parish, Louisiana: near 
Magnolia and Holmesville. Pike County, 
Mississippi; near Walthall. Walthall 
County. Mississippi or at Harmony Plant. 
Clarke County, Mississippi. 

It is stated that the gas proposed to 
be transported by Appllcant~has been 
acquired by Corporation from Samedan 
Oil Corporation (Samedan). and that 
such gas would be produced from the 
Samedan Carl Unit No. 1 located in Bee 
County. Texas and w 4 ould be consumed 
for high priority end use in Corpora¬ 
tions' plant in Roxboro. North Carolina. 
It is Indicated that Corporation would 
pay Samedan for all delivered hereun¬ 
der, or if available and not taken by Cor¬ 
poration. $2.25 per million Btu’s (** 
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14 .65 pda), and that Corporation would 
also pay Bamedan 8.4 cento per Mcf for 
gathering and transporting gas to the 
delivery point. 

Applicant states that it would re¬ 
deliver to Transco. for the account of 
Corporation, a volume of gas equal to 
that quantity of gas delivered by Same- 
dan to Applicant, for the account of Cor¬ 
poration, less 1.5 percent of the said 
volume so delivered by Samedan as a 
charge for fuel and company used gas. 
and that Transco, in turn, would cause 
said quantities of gas to be delivered for 
the account of Corporation to Public 
Service Company of North Carolina. Inc. 
for redelivery to Corporation for high 
priority end-use at its Roxboro, North 
Carolina plant. It is stated that Cor¬ 
poration would only use the gas to fire 
one textile fabric dryer/tenter frame, 
and that natural gas is an essential com¬ 
ponent in the textile manufacturing 
process. Natural gas is required in the 
dryer/ten ter frame to produce precise 
temperatures through a direct flame ap¬ 
plication, it is said. Applicant indicates 
that there exists no other technically al¬ 
ternate fuel for use at the Collins & Alk- 
raan Roxboro facility. 

It is stated that the term of the pro¬ 
posed transportation agreement is for 
two years beginning with the date of 
first deliveries hereunder or for a lesser 
period as may be required by govern¬ 
mental authorization. It is further 
stated that Corporation would pay Ap¬ 
plicant for gas transported a price equal 
to Applicant's average Jurisdictional 
transmission cost of service in its south¬ 
ern or northern rate zone, less any 
amount included in such average jur¬ 
isdictional cost of service which is at¬ 
tributable to gas consumed in the op¬ 
eration of Applicant's pipeline system. 
The current average jurisdictional 
transmission cost of service, exclusive of 
the cost of gas consumed in Applicant's 
operations ts 20.04 cento per Mcf in the 
Northern rate zone and 17.92 cento per 
Mcf m the Southern rate zone. 

Any person desiring to be heard or to 
moke any protest with reference to said 
application should on or before July 25. 
1977, file with the Federal Power Com¬ 
mission, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) as the Regu¬ 
lations under the Natural Qaa Act (18 
CFR 157.10), All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
** taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 

a proceeding or to participate as a 
Party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission's Rules. 

Take further notice that, pursuant to 
Joe authority contained In and subject 
jpthc Jurisdiction conferred upon the 
™deral Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission’s Rules of Practice and Pro¬ 


cedure, a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate Is required by the public 
convenience and necessity. If a peti¬ 
tion for leave to Intervene Is timely filed, 
or if the Commission on lte own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc 77-20741 Filed 7-18 77.8 45 am) 


| Docket No RR76-6801 

WEST PENN POWER CO. 

Conformance Filing of Tariff Sheets 
Pursuant to Settlement Agreement 

July 8. 1977. 

Take notice that on July 5. 1977. Alle¬ 
gheny Power System (Allegheny) on be¬ 
half of West Penn Power Company 
tendered for filing revised Sheet Nos. 11 
and 12 to FPC Electric Tariff. Original 
Volume No. 1 of West Penn Power Com¬ 
pany. Allegheny states that the revised 
sheets are being filed in conformance 
with the settlement agreement approved 
in the above docket. 

Allegheny states that a copy of the 
filing was sent to West Penn’s wholesale 
customer, Allegheny Electric Coopera¬ 
tive, Inc. 

Any person desiring to be heard or to 
protest said filing on whether the filing 
conforms to the Commission's decision 
approving the settlement agreement 
should file a petition to Intervene or pro¬ 
test with the Federal Power Commission. 
825 North Capitol Street NE., Washing¬ 
ton. D.C. 20426, in accordance with Sec¬ 
tions 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure < 18 CFR 
1.8, 1.10). All such petitions or protests 
should be filed on or before July 26. 1977. 
Protests will be considered by the Com¬ 
mission In determining the appropriate 
action to be taken, but will not serve 
to make protestanto parties to the pro¬ 
ceeding. Any person wishing to become 
a party must file a petition to intervene. 
Copies of this filing are on flic with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 77 20784 Filed 7-18-77:8:46 am| 


(Docket No. ER77-48»| 

WISCONSIN PUBLIC SERVICE CORP. 
Filing of Initial Rate Schedule 

July 11. 1977. 

Take notice that Wisconsin Public 
8ervlce Corporation (“Company") on 


July 1, 1977, tendered for filing an initial 
Primary Resale 8ervlce Agreement, 
dated March 18. 1977, with Algcr-Delta 
Electric Association, of Glads ton, Michi¬ 
gan. which is proposed to be effective Au¬ 
gust 31, 1977. The Company states that 
the Agreement provides for wholesale 
electric service to be furnished by it to 
Alger-Delta Electric Association under 
the Company's present standard W-l 
form of tariff for Primary Resale Sen- 
ice, which rate was most recently revised 
pursuant to the Commission's Order of 
January 10. 1977. in Docket No. ER76- 
150. 

The Company indicates that an esti¬ 
mate of quantities of service and reve¬ 
nues during the twelve months Immedi¬ 
ately following the month in which this 
service is expected to commence, was 
submitted with the filing. 

The Company states that there are no 
customers receiving service under a 
similar schedule except those now being 
served under the present W-l form or 
tariff. 

Any persons desiring to be heard or to 
protest said application should file a peti¬ 
tion to intervene or protest with the Fed¬ 
eral Power Commission, 825 North Capi¬ 
tol Street NE.. Washington, D.C. 20426. 
in accordance with Sections 18 and 1.10 
of the Commission's Rules of Practice 
and Procedure (18 CFR 18. 1.10). All 
such petitions or protests should be filed 
on or before July 20.1977 Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
token, but wiU.not serve to make protest- 
ants parties to the proceeding. Any per¬ 
son wishing to become a party must file 
a petition to Intervene. Copies of this ap¬ 
plication are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc 77-30728 Filed 7-18-77:8:45 am( 
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ACTIONS OF THE BOARD; APPLICATIONS 

AND REPORTS RECEIVED DURING THE 

WEEK ENOING JUNE 25. 1977 

Actions of the Boaio 

Statement by Chatrman Arthur F Burnt be¬ 
fore the Semite Subcommittee on Finan¬ 
cial Institutions on 8. 1604, concerning die- 
tortious caused by the spread of payment 
of interest by depository Institutions on 
transactions balances (NOW account*, 
etc I and the withdrawal of banks from 
Federal Reserve membership. 

Statement by Chairman Arthur F. Burns be* 
fore the Rouse Subcommittee on Domestic 
Monetary PoUcy, on HR. 0273, the bill 
provides that, beginning on February 1. 
1982, and at four-year Intervals thereafter, 
the Chairman and Vice Chairman of the 
Board of Governors of the Federal Reserve 
System shall be appointed by the President 
with the advice and consent of the Senate, 
it further provides that If a vacancy occurs 
In either of these offices, any portion of the 
term remaining shall be filled only for that 
unexpired portion. 
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Report on bill* H R 77» and H R D023. bills 
that involve reporting requirements and 
restriction* on certain Federal employees 
and oftlcora, letter of response to request 
for Board’s' comments sent to Congress¬ 
man Robert N. C Nix. Chairman of the 
House Committee on Post Office and Civil 
Sendee. 

The Board has decided to take under con¬ 
sideration proposals by four bank bolding 
companies to have a subsidiary engage In 
the business of acting as a futures com¬ 
mission merchant to execute futures con¬ 
tracts covering gold and silver bullion and 
coins, the Board wlU receive comment 
through July 13. 1077. 

Sumitomo Bank, Limited. Osaka, Japan, ex¬ 
tension of time to July 20. 1077. within 
which to purchase shares of Central Paci¬ 
fic Bank. Honolulu. Hawaii * 

Cos* City State Bank. Case City. Michigan. 

to mako an investment in bank premises.’ 
Long Island Trust Company. Garden City. 
New York, to mako an investment in bank 
premises * 

Man bite* Bank A Trust Oo . Manistee. Michi¬ 
gan. to make an Investment in bank prem¬ 
ises. 1 

To Establish a Domestic Branch Pur¬ 
suant to Section 9 of the Federal Reserve 
Act. 

Arrxuvro 

Union Trust Company of Maryland, Balti¬ 
more. Maryland. Branch to be established 
at the intersection of Fairmont Avenue 
and York Road. Tow*on. Baltimore Coun? 
ty.* 

State Bank of St Charles. 8t Charles. Illi¬ 
nois. Branch to be established at the 
southeast corner of Oak Street and Ran¬ 
dall Road. St. Charles * 

The First State Bank of Decatur, Indiana. 
Branch to be established at Yorkshire 
Drive. Decatur, Adams County * 

♦ • • • • 

International Investments and Other 
Actions Pursuant to Sections 25 and 25 
(a) or the Federal Reserve Act and Sec¬ 
tions 4<c> (9) and 4<c><13> of the Bank 
Holding Company Act of 1956. as 
amended. 

Amovu 

Boston Oversea* Financial Corporation: In¬ 
vestment additional shares of Interna¬ 
tional Factor* Belgium. Bodete Anonyme. 
Cltlbank. N.A.: Investment—to acquire 
through Grindlays Bank Limited, London, 
England, special purpose insurance brok¬ 
erage companies 

Marine Midland International Corporation: 
Investment—to acquire indirectly, addi¬ 
tional shares of Socledad Financiers Union 
CA-, Caracas. Venezuela. In order to main¬ 
tain Its 20 percent interest. 

Bamerlcal International Financial Corpora¬ 
tion: For numerical Financial Corporation 
Ltd. Thailand, to issue debt obligation*. 

To Form a Bank Holding Company 
Pursuant to Section 3(a) (1) of the Bank 
Holding Company Act of 1956. 

A nson * 

Banbogota. Inc, New York, New York, for 
approval to acquire 100 percent (less di¬ 
rectors* qualify lug shares) of the voting 
shares of Banco dc Bogota Trust Company, 
New York. New York, a proposed new 
bank. 


t Application processed on behalf of the 
Board of Governors under delegated au¬ 
thority, 

■ Application processed by the Reserve 
Bank on behalf of the Board of Governors 
under delegated authority. 


Banco de Bogota. Bogota. Colombia, for ap¬ 
proval to acquire 100 percent of the vot¬ 
ing share (less directors* qualifying 
shares) of Banco de Bogota Trust Compa¬ 
ny. New York. New York, a proposed new 
bank. 

Trade Development Finance (Netherlands 
Antilles), N.V.. Curacao. The Netherlands 
Antilles and Trade Development Holland 
Holding B.V, Amsterdam. The Nether¬ 
lands for approval to directly acquire 
63 63 per cent of the voting sham of Re¬ 
public New York Corporation. New York. 
New York and to Indirectly acquire 99.9 
percent of the voting shares of Republic 
National Bank of New York. New York. 
New York 

Preferred Management Company. Omaha. 
Nebraska, for approval to acquire an addi¬ 
tional 60 percent of the voting shares of 
North Bide Bank. Omaha. Nebraska. 


To Expand a Bank Holding Company 
Pursuant to Section 3<a)«3> of the 
Bank Holding Company Act of 1956. 

Rcturmco 

J. R Montgomery 3c Co.. Inc., Lawton, Okla¬ 
homa. for approval to acquire an addi¬ 
tional five percent of the voting shares of 
The City National Bank and Trust Com¬ 
pany of Lawton. Oklahoma. Lawton. Okla¬ 
homa (See H2 No. 2t, 1977 ) 

Arraovro 

The Royal Trust Company. Montreal. Que¬ 
bec. Canada and Royal Trust Bank Corp, 
Miami, Florida. lor approval to acquire 
100 percent of the voting shares of Royal 
Trust Bank of South Dade, N.A., Dade 
County, Florida a proposed new bank. 

Republic of Texas Corporation. Dallas. Texas, 
for approval to acquire 100 per cent of the 
voting shares (less directors* qualifying 
shares) of the successor by merger to Mid¬ 
way National Bank of Grand Prairie, 
Grand Prairie, Texas. 


Republic of Texas Corporation. Dallas. Texas 
for approval to acquire 100 per cent of the 
voting shores (less directors’ qualifying 
shares) of the successor by merger to Pres¬ 
ton State Bank. Dallas, Texas. 

• • • • • 

To Retain Bank Shares Acquired in a 
Fiduciary Capacity Pursuant to Section 
3 of the Bank Holding Company Act of 
1956. 

srpaovxn 

First United Bancorporaton, Inc., Fort 
Worth. Texas and The First National 
Bank of Fort Worth. Fort Worth. Texas, 
for approval to retain 9.960 shares of Bver- 
rnan National Bank. Fort Worth. Texas * 
Texas American Bancsharea Inc* Fort Worth. 
Texas, for approval to retain 575 shares of 
Riverstde State Bank. Fort Worth. Texas. 1 


To Expand a Bank Holding Company 
Pursuant to Section 4(c) (8) of the Bank 
Holding Company Act of 1956. 

WTTHWtAWW 

Industrial National Corporation. Providence. 
Rhode Island, notification of intent to en¬ 
gage in de novo activities (Insurance 
agency for any Insurance sold as a matter 
of convenience to the purchaser) at 1443 
West Schaumburg Road. Schaumburg. Illi¬ 
nois. through a subsidiary, Mortgage As¬ 
sociates. Inc. (6/1/77).• 


•4(c)(6) and 4<c)(12) notification* proc¬ 
essed by Reserve Bank on behalf of the Board 
of Oovcrnor* under delegated authority. 


num 

Union Trust Bancorp. BoJUmorc, Maryland, 
notification of Intent to engage In dc novo 
activities (acting as agent In the sale of 
insurance protecting collateral held against 
the extensions of credit) at 852 654 TVrnry 
Road. Jackson, Mississippi; 122 East 
Pine Street. Hattiesburg. Mississippi; 
and 233 West Rrails Street. Florence. 
South Carolina, through Its subsidiaries 
Landmark Finance Corporation of Missis¬ 
sippi and Landmark Finance Corporation 
of South Carolina { wholly-owned subsid¬ 
iaries of Landmark Fi nan cia l fkrrkrs. 
Inc > (6/23/77).* 

rtaxtrrrro 

First Bancorp of NJL. Inc.. Manchester. New 
Hampshire, notification of intent to en¬ 
gage In de novo activities (origination 
selling and servicing both residential and 
commercial mortgages; originating and 
servicing construction loans; and as an 
incident to the real estate lending activi¬ 
ties. providing advice and appraisal serv¬ 
ices for self and others) at 156 Main Dun¬ 
stable Road. Nashua, New Hampshire 
through Its subsidiary, Flrstbank Mortg^r 
Oorp (6/26/77) .■ 

Industrial National Corporation. Providence. 
Rhode Island, notification of Intent 
to relocate de novo activities (organisation 
and sale of residential mortgages: servic¬ 
ing of residential mortgage loans; insur¬ 
ance agency for any insurance directly re¬ 
lated to an extension of credit or provi¬ 
sion of other financial services) from 5335 
66th 8tree! North. St Petersburg. Florid* 
to 3601 Central Avenue. 8t. Petersburg 
Florida, through 1U subsidiary. Wortgai* 
Associates, Inc (6/22/77).* 

Industrial National Corporation, Providers:*. 
Rhode Island, notification of Intent to en¬ 
gage In de novo activities (origination and 
sals of residential mortgages; servicing of 
residential mortgage loans; and the orer- 
Ing of credit life/accident and health in¬ 
surance directly related to an extension of 
credit) at 1000 Qulntard Avenue. Suite 410. 
Anniston. Alabama, through its subsidiary. 
Mortgage Associate*. Inc. (6/22/77) • 

Industrial National Corporation. Providence. 
Rhode Island, notification of intent to en¬ 
gage in de novo activities (Insurance 
ayeney for credit llfe/accldent and health 
insurance dlreetlv related to an extend on 
of credit) at 1443 West Schaumburv Rood. 
Schaumburg, Hllnols. through a *uh*id- 
tarv. Mortgage Associate*. Inc. <6/26/77).’ 1 

Citicorp. New York. New York. OOHdoation of 
intent to engage In de novo activities 
(making loans for the account of others 
such as one-to-four family unit mortnu* 
loam) at 117 8. Atr Depot Boulevard Mid¬ 
west City Oklahoma. 2507 N W 23rd Street. 
Oklahoma Cttv. Oklahoma. The Crossroads, 
7000 Crossroad* Boulevard. Oklahoma CUV, 
Oklahoma and North Penn Plaza. 3641 N. 
Pennsylvania Avenue. Oklahoma City, 
Oklahoma, respectively, through it* mtb 
aldlary. Nationwide Financial Service* Cor¬ 
poration (6/19/77).* 

Citicorp. New York. New York, notification « 
intent to relocate de novo activities (mak¬ 
ing or consumer Installment p*rsonal 
loan*, purchasing consumer Installment 
naira finance contract*; aale of credit re¬ 
lated llfe/accldent and health insurance: 
sole by a licensed agent of Insurance whin* 
protects personal property subject to * 
security agreement with Nationwide Float 1 ' 
rial Corporation of Oklahoma. Inc.) fr«a 
2608 N. Pennsylvania Avenue. Oklahoma 
City. Oklahoma. 4B00 a Western Avenue. 
Oklahoma City. Oklahoma and 4520 N 
50th. Oklahoma City. Oklahoma to 3«N 
K W. 23rd 8treet, Oklahoma City. Okla¬ 
homa, The Crossroads, 7000 Crossroads 
Boulevard. Oklahoma City, Oklahoma an 
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North Penn Plaza. 6641 N. Pennsylvania 
Avenue, Oklahoma City, Oklahoma, respec¬ 
tively, through It* subsidiary, Nationwide 
Financial Corporation (6/19/77) .• 

Citicorp, New York. New York, notification of 
intent to relocate de novo activities (mak¬ 
ing of consumer Installment personal 
loans, purchasing consumer Installment 
tales finance contracts; sale of credit re¬ 
lated life, accident and health insurance; 
FAle by a licensed agent of Insurance which 
protects personal property subject to a se¬ 
curity agreement with Nationwide Finan¬ 
cial Corporation of Oklahoma) and to en¬ 
gage de novo in the following additional 
activity (making loans for the aocount of 
others such as one-to-four family unit 
mortgage loans) from 1631 Oore Boulevard. 
Uwton. Oklahoma to 3130 Cache Road, 
8ulte 2, Lawton. Oklahoma, through Its 
subsidiary. Nationwide Financial Services 
Corporation (6/20/77).• 

Citicorp, New York. New York, notification of 
Intent to engage In de novo activities 
(making loans for the account of others 
auch s* one-to-four family unit mortgage 
loans) at 2702 N.E. Broadway. Portland, 
Oregon; 4240 NJf. 122nd Street. Portland. 
Oregon; 1643 Hawthorne Avenue. N.E.. 
Salem. Oregon; 616 S.W. Park Avenue. Port¬ 
land. Oregon; 939 River Road. Eugene. Ore¬ 
gon; and 10616 8J5. Cherry Blossom Drive, 
Portland, Oregon, through its subsidiary. 
Nationwide Financial Corporation of Ore¬ 
gon (6/94/77).• 

CUlcorp. New York. New York, notification of 
Intent to engage in de novo activities 
(making loans for the account of other* 
euch as one-to-four family unit mortgage 
loans) at 6667 D Memorial Drive, Stone 
Mountain, Oeorgla; 2096 N. Decatur Plass. 
Decatur, Georgia; 4471 Jonesboro Road. 
Forest Park, Georgia; 3365 Lenoc Road 
NJE, Atlanta. Georgia; 204 Spring Street, 
Macon, Oeorgla; and 6067 Austell Road. 
Austell, Georgia, through Its subsidiary. 
Nationwide Financial Corporation of Geor¬ 
gia (6/24/77) .• 

Citicorp, New York. New York, notification of 
intent to engage In de novo activities 
(making loans for the account of others 
such os one-to-four family unit mortgage 
loans) at 314 Oold 8.W.. Albuquerque, New 
Mexico; 8416 Central Avenue. 8JL, Albu¬ 
querque, New Mexico; 2293 Central Ave¬ 
nue. N.W., Albuquerque. New Mexico; 1601 
Eubank Boulevard. NJBL, Albuquerque, New 
Mexico; 860! San Mateo, NE, Albuquerque, 
New Mexico; 10701 Lomas Boulevard. NJL, 
Suite 106. Albuquerque. New Mexico; and 
3167 Cerrlilot Road. Santa Fe. New Mexico, 
through !ts subsidiary. Nationwide Finan¬ 
cial Corporation of New Mexico (6/24/77) .• 

Midiantle Banks Inc.. West Orange. New 
Jersey, notification of Intent to engage In 
*** noro activities (leasing and financing 
personal property and equipment, all such 
leases to be on a full pay-out basis) at 
05 Old Short Hills Road, West Orange, New 
Jcniey and 9 South Centre Street, Mer- 
cbanivllle, New Jersey, through It* aubsld- 
uu7. Mldlantlc Commercial Leasing Corp. 
(5/20/77).• 

Barnett Banks of Florida, Inc. Jacksonville. 
Florida, notification of Intent to engage In 
o« novo activities (performing or carrying 
on any one or more of the functions or ac¬ 
uities that may be performed or carried 
b> l* truBt com P*&y Including activities 
7 r * fiduciary, agency or custodial nature 
in the manner authorized by Federal and 
btate law; provided however, that loans 
Investments will be made and depos- 
4 *c<*pted only In conformity with the 
^Kulauoos of the Board of Governors of 
U5r ^deral Reserve System) at 1001 East 
Atlantic Avenue. Delray Beach. Florida, 
^ough a subsidiary, Barnett Banka Trust 
Company, NA (6/35/77).• 


American Fletcher Corporation, Indianapo¬ 
lis, Indiana, notification of Intent to relo¬ 
cate do novo activities (the making of 
loans and extending of credit, and provid¬ 
ing services incident to such loans and ex¬ 
tensions of credit such as would be made 
or provided by a finance company Includ¬ 
ing. but not be limited to, making consum¬ 
er installment loans, purchasing install¬ 
ment sales finance contracts, extending 
credit secured by real or personal property; 
and acting as agent or broker for the sale of 
credit related life insurance In connection 
with such financing activities) from 200 
East Liberty Street. Ann Arbor. Michigan 
to 2261 West Liberty Street. Ann Arbor. 
Michigan, through Us subsidiary. Local Fi¬ 
nance Corporation (6/23/77).* 

Bank America Corporation, San Francisco, 
California, notification of Intent to engage 
in de novo activities (making or acquiring, 
for Its own account loans and other ex¬ 
tensions of credit such a* would be made 
or acquired by an Industrial loan company 
and servicing loans and other extensions 
of credit; such activities will include, but 
not be limited to, making consumer In¬ 
stallment loans, purchasing installment 
sale* finance contracts, making loans and 
other extensions of credit to small busi¬ 
nesses. making loans secured by personal 
property, issuing certificates of Indebted¬ 
ness under the authority of the Minnesota 
Industrial Loan and Thrift Company Act; 
acting as agent or broker for the sale of 
credit related life and credit related acci¬ 
dent and disability insurance In connec¬ 
tion with extensions of credit made or ac¬ 
quired by FlnanceAmerlca Plan. Inc.) at 
413 South Broadway. Rochester. Minne¬ 
sota. through Its subsidiary, Fin once Amer¬ 
ica nan. Inc. (6/19/77).* 

BankAmerica Corporation. San Francisco. 
California, notification of Intent to engage 
In de novo activities (making or acquiring, 
for Its own account loans and other ex¬ 
tensions of credit such as would be mode 
or acquired by an Industrial loan company 
and servicing loans and other extensions 
of credit; such activities will include, but 
not be limited to, making consumer In¬ 
stallment loans, purchasing Installment 
sale* finance contracts, making loans and 
other extensions of credit to small busi¬ 
nesses, making loans secured by personal 
property. Issuing certificates of Indebted¬ 
ness under the authority of the Minnesota 
Industrial Loan and Thrift Company Act; 
acting a* agent or broker for the sale of 
credit related life and credit related acci¬ 
dent and disability Insurance In connec¬ 
tion with extensions of credit mado or ac¬ 
quired by FinanceAmertca Plan. Inc.) at 
200 Wool worth Building. 8t. Cloud. Min¬ 
nesota. through It* subsidiary. Fl nance- 
America Plan. Inc. (6/19/77) .* 

BankAmerica Corporation. Son Francisco. 
California, notification of Intent to engage 
In do novo activities (making or acquiring, 
for it* own account loans and other ex¬ 
tensions of credit such a* would be made 
or acquired by an industrial loan company 
and servicing loans and other extensions 
of credit; such activities will Include, but 
not be limited to, making consumer in¬ 
stallment loans, purchasing Installment 
•ales finance contract*, making loans and 
other extensions of credit to small busi¬ 
nesses, making loans secured by personal 
property. Issuing certificate* of Indebted¬ 
ness under the authority of the Minnesota 
Industrial Loan and Thrift Company Act; 
acting as agent or broker for the sale of 
credit related Ilf© and credit related acci¬ 
dent and disability Insurance In connec¬ 
tion with extensions of credit made or ac¬ 
quired by FlnanceAmerlca Plan. Inc.) at 
108 Oakland Avenue, West. Austin, Min¬ 
nesota. through It* subsidiary. Flnance¬ 
Amerlca Plan. Inc. (6/19/77).* 


apraovxD 

Preferred Management Company, Omaha. 
Nebraska, for permission to continue to 
act as agent or broker with respect to the 
sale of decreasing term credit life Insur¬ 
ance, credit accident and health disability 
Insurance and property damage Insurance 
directly related to extensions of credit by 
North Side Bank. Omaha. Nebraska. 

To Expand a Bank Holding Company 
Pursuant to Section 4<c)(12> of the 
Bank Holding Company Act of 1956. 
ncaxrrnm 

The Sperry and Hutchinson Co., New York. 
New York, notification of Intent to acquire 
Harlan, Incorporated, Houston. Texas 
(6/24/77).* 

Applications Received 

To Establish a Domestic Brandi Pur¬ 
suant to Section 9 of the Federal Reserve 
Act. 

The Farmers Trust Company of Lebanon. 
Pennsylvania. Lebanon. Lebanon County. 
Pennsylvania Branch to be established an 
a branch office at the southeast corner of 
Eighth Street and Reading Railroad, 
Lebanon County. 

Citizens Bank. Hartford, Kentucky. Branch 
to be established at Spinks Shopping Cen¬ 
ter. Highway 231 (Main Street) Hartford 
Ohio County. 

Citizen* Bank, Bateeville, Arkansas. Branch 
to be established In the Wal-Mart Shopping 
Center on Harrison Street, Batesvllle. In¬ 
dependence County 

Tyler Bank A Trust Company. Tyler. Texa 
Branch to be established on the northeast 
corner of College and Locust Streets. 

• • • • • 

To Establish an Overseas Branch of a 
Member Bank Pursuant to Section 25 of 
the Federal Reserve Act. 

New Jersey National Bank: Branch—George 
Town, Grand Cayman. Cayman Island* 
(H.2 No. 20. which was originally omitted ) 
Security Pacific National Bank: Branch— 
Manama, Bahrain (H.2 No 22. page 11 cor¬ 
rection made.) 


To Form a Bank Holding Company 
Pursuant to Section 3<a) (I) of the Bank 
Holding Company Act of 1956. 

Lake View Bancorp. Inc.. Northbrook, Illi¬ 
nois, for approval to acquire 99 9 per cent 
of the voting ■hare* of Lake View Trust 
and Savings Bank, Chicago. Illinois 

Brentwood Banc?hares Corporation. 8t. Louis. 
Missouri, for approval to acquire 80 per 
cent or more of the voting share* of The 
Brentwood Bank, Brentwood. Missouri. 
Brentwood. Missouri 

First Guthrie BancSharee. Inc, Outhrie, 
Oklahoma, for approval to acquire 80 per 
cent or more of the voting shares of The 
Plr*t National Bank of Guthrie. Guthrie, 
Oklahoma. 

Twin Lakes Financial Corporation, Wichita, 
Kan***, for approval to acquire 989 per 
oent of the voting shares of Twin Lakes 
State Bank, Wichita, Kansas. 

New Parent Company. Cincinnati, Ohio, for 
approval to acquire D H. Baldwin Com¬ 
pany, Cincinnati, Ohio and Indirectly ac¬ 
quire Central Colorado Bancorp. Inc.. Cin¬ 
cinnati. Ohio; Nordonco. Inc., Denver, Colo¬ 
rado; Central Dank of Denver-Trade name 
for The Central Bank and Trust Company, 
Denver. Colorado; Central Bank of Aurora- 
Trade name for People* Bank of Arapahoe 
County. Aurora. Colorado; Central Bank 
of North Denver-Trad* name for North 
Denver Bank. Denver, Colorado; Central 
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Bank of Colorado-Trad* name for The Cen¬ 
tral Colorado Bank, Colorado Spring*, Colo¬ 
rado; Central Bank of Academy Boulevard - 
Tradc name for The Academy Boulevard 
Bank. Colorado Spring*. Colorado; Central 
Bank of Greeley-Trade name for State 
Bank of Greeley. Greeley. Colorado; The 
Rooky Pond National Bank, Rocky Ford, 
Colorado; Pint National Bank In Aspen. 
Aspen. Colorado; The First National Batik 
of Olcnwood Spring*. Colorado; Pint Na¬ 
tional Bank in Grand Junction, Grand 
Junction. Colorado; Plnrt National Bank- 
Nearth in Grand Junction. Grand Junction. 
Colorado; PI rat National Bank in Craig. 
Craig. Colorado. 

Sandy Holding Company. Salt Lake City. 
Utah, for approval to acquire 100 per cent 
(lee* director*' qualifying shares) of the 
voting shore* of Gandy State Bank. Sandy. 
Utah, a proposed new hank. 

To Expand a Bank Holding Company 
Pursuant to Section 3<a><3> of the Bank 
Holding Company Act of 1956. 

First National Boston Corporation. Boston, 
Massachusetts, for approval to acquire 100 
per cent of the voting shares of the suc¬ 
cessor by merger to Blaekstone Valley Na¬ 
tional Bank. WhlUnsvlUo, Masicachusettn 

United Bank Corporation of New York. Al¬ 
bany. New York, for approval to acquire 
100 per cent of the voting Shares of the 
successor by merger to Hempstead Bank. 
Hempstead. New York. 

K A* B Producer*. Inc.. Wichita. Kan&s*. for 
approval to acquire 24.9 per cent of the 
voting shares of Twin Lakes Financial 
Corporation, Wichita. Kansas and indi¬ 
rectly acquire Twin Lakes State Bank. 
Wichita. Kansas 

Sierra Petroleum Co., Inc., Wichita, Kansas, 
for approval to acquire 24.9 per oent of the 
voting shares of Twin Lakes Financial Cor¬ 
poration. Wichita. Kansas and indirectly 
acquire Twin Lakes State Bank. Wichita. 
Kansas, 

Daniels Insurance Agency. Ine.. Hobbs, New 
Mexico, for approval to acquire direct or 
Indirect control of 6.777 shares of First 
National Bank of Lea County. Hobbs, New 
Mexico. 

Republic of Texas Corporation. Dallas. Texas, 
for approval to acquire 100 per cent of 
the voting share* (less directors' qualify¬ 
ing shares) of First Bank Sc Trust. Car- 
roltton, Texas 

• • • « • 

To Expand a Bank Holding Company 
Pursuant to Section 4<c> (8) of the Bank 
Holding Company Act of 1956. 

Chemical New York Corporation. New York. 
New York, notification of Intent to re¬ 
locate de novo activities (making of direct 
loans and purchasing sales finance can- 
tracts representing extensions of credit 
such as would be made or acquired by a 
finance company; acting as Agent for the 
sale of credit life insurance and credit 
accident and health insurance issued In 
connection with extensions of credit and 
making available to its borrower*, credit 
related property and casualty insurance) 
from 221 West Main Street. P.O. Box 373. 
Lakeland. Florida to 4404 South Florida 
Avenue. Lakeland. Florida, through its 
subsidiary. Sentry Acceptance Company— 
802. Inc. (a/24,'77).' 

Chemical New York Corporation. New York. 
New York, notification of Intent to en¬ 
gage In do novo actirlUae (making "large" 
loans In excess of 41,600 and not exceeding 
$7,500 under the N.C. Gen. Slat Sec. 24-13 
(a) and Seen 24-12 through 17) at 4010 
Oleander Drive. Wilmington; Suite 219. 


Executive Park Building. Asheville; 194 
W. Trade Street, Forest City; 628 Marlon 
Plata. Marlon; 2224 North Church Street, 
Burlington. 222 Highway 64-70, 8 W. Hic¬ 
kory; 220 West Dixon Boulevard. Shelby; 
255 Chariots Boulevard. Winston-Salem. 
697 Peter* Creek Parkway. Winston-Salem. 
176 Northport Avenue. High Point; 143 
West Franklin. Chapel HU1; 225 Green 
Street, Fayetteville; *6 WoodUwn Green. 
Suite 164. Charlotte; 4801 K Independence 
Boulevard. Charlotte. 000-B South Main 
Street, Laurlnbuig; 415 West Meadow view 
Rood. Greensboro; 1100 East Wend over 
Avenue. Green®boro; all located In North 
Carolina, through Its subsidiary, Sun 
Mortgage Acceptance Corporation *6 23 
77).• 

Union Trust Bancorp. Baltimore, Maryland, 
notification of Intent to engage in de novo 
activities (making installment loans to 
individuals for personal, family or house¬ 
hold purposes; purchasing sales finance 
contract* executed in connection with the 
sale of personal, family or household goods 
or services; acting as agent In the sale of 
credit Ufe and credit accident and health 
insurance directly related to It* extension* 
of credit; and acting as agent ftn the sale 
of Insurance protecting collateral held 
against the extensions of credit) at 852- 
854 Terry Road. Jackson. Mtsst*atppl; 122 
East Pine Street, Hattiesburg. Mlmhwippl, 
and 263 West Evans Street, Florence. 
South Carolina, through Its subsidiaries. 
Landmark Finance Corporation of Missis¬ 
sippi and Landmark Finance Corporation 
of South Carolina (wholly-craned subsid¬ 
iaries of Landmark Financial Sendee*. 
Inc.) (6/21/77) .• 

Landmark Banking Corpora non. Fart Lauder¬ 
dale. Florida, notification of intent to en¬ 
gage in de novo actiirtUe* (engage in 
providing data processing aarvftres and stor¬ 
ing and processing banking, financial, or 
related economic data for Landmark Bank¬ 
ing Corporation and Its subsidiaries and 
ai&lLo&cs. their correspondent hanks, and 
other banking institutions and their re¬ 
spective customers) at Central at Ninth, 
St Petersburg; 4640 Sooth Orange Blot- 
sou Trail, Orlando; and 225 Eu*t Lm Olas 
Boulevard, Fort Lauderdale, all iocs led in 
Florida, through It* subsidiary, landmark 
Data Services Corporation (6 24/77) « 

Southeast Banking Corporation. Miami. 
Florida, notification of Intent to engage 
in de novo activities (the business of act¬ 
ing as agent or broker for the sale of 
credit life/ accident and health Insurance 
pursuant to Section 225 4(a) (9) <U) (a) of 
Regulation Y directly related to extension* 
of credit by the bank holding company 
and/or its bonking and nonbanking sub¬ 
sidiaries) at 1001 NW. 7th Street. Miami. 
Suite 211. 281 E Forsyth Street, Jackson¬ 
ville; Suite 204. 201 E Pine Street, Orlan¬ 
do; and Suite 202. 403 N. Morgan Street. 
Tampa, all located In Florida, through 11s 
subsidiary. Southeast Credit Insurance 
Agency. Inc. (6/20/77).* 

Brentwood Bancsharce Corporation. St 
Louis. Missouri, for approval to engage de 
novo os agent or broker in the sale of 
credit life and credit accident and health 
insurance sold in connection with exten¬ 
sions of credit by The Brentwood Bank. 
Brentwood, Missouri. Brentwood. Missouri. 

First Bank System, Inc.. Minneapolis. Minne¬ 
sota, notification of Intent to engage In de 
novo activities (mortgage banktng busi¬ 
ness including the origination, purchase, 
sals and servicing of real rotate mortgage 
loans) at 8801 West Center Road. Omaha. 
Nebraska, through KBS Homes Inc, a 
mortgage banking and sales finance sub¬ 
sidiary of PBS Financial, Inc. (6/21/77) • 


First Guthrie BancShare*. Inc.. Guthrie. Ok¬ 
lahoma. far approval to acquire the bene¬ 
ficial interest tn First Outhrle Businrr - 
Trust. Outhrle. Oklahoma and to aoqutrv 
shares of First Guthrie Insurance Agcnrv. 
Outhrle. Oklahoma. 

New Parent Company. Cin c i nn ati. Ohio, for 
approval to acquire Baldwin Finance Com- 
pany. Cinc in nati, Ohio; C.C. Fletcher Mort¬ 
gage Company, Cincinnati. Ohio; Computer 
Cotigcnerlos Corporation of Colo.; Denver. 
Colorado; FMC-Baidwin Leasing Oo. Chi¬ 
cago. Illinois; Louisville Mortgage Service 
Company. Louisville. Kentucky. 

First Security National Corporation. Beau- 
mout. Texas, for approval U> acquire 100 
per cent of the voting shares of FSN life 
Insurance Company. Beaumont. Texas (en¬ 
gaged in underwriting credit life and credit 
accident and health Insurance that Is di¬ 
rectly related to extensions of credit by the 
bank holding company system) 

IhuikAmerlca Corporation. San VtBnclflco, 
California, notification of Intent to relo¬ 
cate de novo activities (making or acquir¬ 
ing. for Its own account loans and othur 
extensions of credit such as would be made 
or acquired by a finance company; such ac¬ 
tivities will include, hut not be limited to, 
making consumer installment lo a n s, pur¬ 
chasing Installment sales finance OptttcmcU, 
raving infltm and other extensions of 
credit to small businesses, and making 
loans secured by real and personal prop¬ 
erty; acting as agent or broker for the 
sale of credit related life and credit related 
accident and disability Insurance and 
credit related properly insurance in ccrn- 
nedlon with extensions of credit made or 
acquired by FlnanceAmerlca Corporation 
of Ohio and FlnanceAmerlca Discount 
Company of Ohio) from 128 East Sixth 
Street. Cincinnati, Ohio to 1694 Ooodman 
ATcnue. North College H1U. Ohio, through 
Its indirect subsidiaries, FlnanceAmrr; a 
Corporation of Ohio and FinanceAxncr:<^ 
Discount Company of Ohio (6/16/77) .* 


Rrrovrs RirxmcD 

None. 


PtTTTIOMS rul RinJOSAXJMG 

None. 

Board of Governors of the Federal Re¬ 
serve System, July 13,1977. 

Ruth A. Rcnnxx. 
Auirtant Secretary of the Board . 

JPR Doc.77 20660 Filed 7-18-77:8:45 am) 


ANITA BANCORPORATION 

Formation of Bank Holding Company 

Anita Bancorporation. Newton, Iowa, 
has applied for the Board's approval 
under f 3 < a) (I) of the Bank Holding 
Company Act (12 U.S.C. 5 1842<aMl>> 
to become a bonk holding company 
through acquisition of 100 per cent (less 
directors' qualifying shares) of the vot¬ 
ing shares of Anita State Bank. Aults. 
Iowa. The factors that are considered in 
acting on the application are set forth 
In | 3<c) of the Act (12 U.8.C. 11842 
<c>). 

The application may be inspected at 
at the offices of tiic Board of Governor?, 
or at the Federal Reserve Bank of 
Chicago. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Secretary. Board 
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of Governors of the Federal Reserve Sys¬ 
tem. Washington. DO. 20551 to be re¬ 
ceived no later than August 12. 1977. 

Board of Governors of the Federal 
Reserve System. July 13. 1977. 

Ruth A. Reister, 
Assistant Secretary of the Board. 

|PR Doc.77-20658 Piled 7-18 77:8:45 Am) 


ROSE CRtEK, INC. 

Formation of Bank Holding Company 

Rose Creek. Inc.. Hubbell. Nebraska, 
has applied for the Board’s approval 
under 13(a)(1) of the Bank Holding 
Company Act (12 U.S.C. 5 1842(a)(1)) 
to become a bank holding company 
through acquisition of 100 per cent (less 
directors’ qualifying shares) of the vot¬ 
ing shares of Hubbell Bank. Hubbell. 
Nebraska. The factors that are con¬ 
sidered In acting on the application are 
set forth in 5 3(c) of the Act (12 UJ3.C. 
11842(0). 

The application may be insj>ected at 
at the office* of the Board of Governors 
or at the Federal Reserve Bank of 
Kansas City. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Secretary, Board 
of Governors of the Federal Reserv e Sys¬ 
tem . Washington. D.C. 20551 to be re¬ 
ceived no later than August 10. 1977. 

Board of Governors of the Federal 
Reserve System, July 13. 1877. 

Ruth A. Rxcstx*, 
Assistant Secretary of the Board. 

\FTi Doc.77 30058 Filed 7-18-77:8:45 am) 

GENERAL SERVICES 
ADMINISTRATION 

[Intervention Notice No. 541 

TEXAS ELECTRIC SERVICE COMPANY 

Proposed Intervention in Utility 
Rate Application 

The General Services Administration 
seeks to intervene In a proceeding before 
the Texas Public Utility Commission 
concerning an application of the Texas 
Electric Service Company for authority 
to increase Its electric operating reve¬ 
nues by $79,000,000 annually. GSA rep¬ 
resents the Interests of the executive 
agencies of the UB. Government, as 
users of utility services. 

The Texas Electric Service Company 
furnishes a significant amount of elec¬ 
tric service to the Federal executive 
* ancles. 

Persons desiring to make inquiries 
concerning this case to G8A should sub¬ 
mit them, in writing, to Mr. Spence W. 
Perry, Assistant General Counsel. Reg¬ 
ulatory Law Division. General Services 
Administration, 18th and F Streets NW.. 
Washington. D.C. 20405. telephone: 
-Q~ 566-0750, on or before August 18, 
1977. and refer to this notice number. 

Persons making Inquiries are put on 
notice that the making of an inquiry 
diall not serve to make any persons liar- 
lies of record In the proceeding. 


(Section 201(a) (44). Federal Property and 
Administrative Services Act. 40 U8C 481 
(A) (4).) 

Dated: July 8. 1977. 

Joel W. Solomon. 
Administrator of General Sendees . 

[TO Doc.77-20683 Filed 7-18-77:8:46 am[ 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

[DOCKET NO. 75P-0014J 

GENERAL ELECTRIC CO. 

Extension of Variance for Diagnostic X-Ray 
Systems and Their Various Components 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice of extension of variance. 

SUMMARY: This notice announces the 
extension of Variance No. 75002 from 
August 15. 1977 to August 15. 1979. The 
General Electric Co. applied for the 2- 
year extension of Variance No. 75002, us¬ 
ing as a basis the documentation accom¬ 
panying the original variance petition. 
The Director of the Bureau of Radiolog¬ 
ical Health has determined that those 
arguments and data previously sub¬ 
mitted are still valid and therefore 
grants the extension of variance for the 
requested time period. 

DATES: Variance No. 75002 expires Au¬ 
gust 15, 1979. unless written objections 
and supporting Information are filed on 
or before August 18. 1977 requesting that 
the extension not be granted. 

ADDRESS: Objections to this action 
should be sent to: Hearing Clerk (HFC- 
20), Food and Drug Administration. 
Room 4-65, 5600 Fishers Lane. Rock¬ 
ville. Md. 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Harvey Rudolph. Bureau of Radiologi¬ 
cal Health (HFX-460), Food and Drug 
Administration, 5600 Fishers Lane. 
Rockville. Md. 20857. (301-443-3426). 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of August 14, 
1975 (40 FR 34181), notice was given that 
a variance from the minimum half value 
layer (HVL) requirements of 4 1020 30 
(m> (1) (21 CFR J020.30(m> (1)) of the 
performance standard for diagnostic X- 
ray systems and their major components 
was granted to General Electric Co.. 
Medical Systems Division. P.O. Box 414. 
Milwaukee, WI 53201. under I 1010.4 (21 
CFR 1010.4) which concerns the granting 
of variances for electronic products for 
which there are performance standards 
promulgated under section 358 of the 
Public Health Service Act, as amended 
by the Radiation Control for Health and 
Safety Act of 1968 (42 UJ3.C. 263f >. This 
variance applies to the MMX-II Mam- 
mographic X-ray System, a diagnostic 
X-ray system marketed by that company. 
Under the variance, these X-ray systems 
have been allowed to deviate from 


4 1020-30(m) (1) in that they are manu¬ 
factured such that the X-ray beam HVL 
at 50 kilovolts peak tube potential (kVp) 
is at least 0.7 millimeter (mm) rather 
than 1.2 mm of aluminum and at 60 
kVp Is at least 0.8 mm rather than IS 
mm of aluminum. 

The General Electric Co. has peti¬ 
tioned the Food and Drug Administra¬ 
tion for an extension of Variance No. 
75002 from the original expiration date 
of August 15.1977. for a period of 2 years. 
Tlie request Is based upon the claim that 
the data and information used In sup¬ 
port of the original request for variance 
still apply and therefore that suitable 
radiation protection will be provided. The 
Director of the Bureau of Radiological 
Health has determined that the argu¬ 
ments which led to the granting of Vari¬ 
ance No. 75002 are still valid and that 
under the provisions of the original vari¬ 
ance the product will utilise suitable 
means for providing radiation protection. 
He. therefore, is granting an extension 
of the variance to August 15,1979. unless 
written objections and supporting Infor¬ 
mation are filed with the Hearing Clerk. 
Food and Drug Administration, on or be¬ 
fore August 18. 1977, requesting that the 
extension be modified or not granted. 
Upon receipt of such objections and sup¬ 
porting documentation, the effective date 
of the variance will be stayed until ihe 
Director. Bureau of Radiological Health, 
rules on them. Pursuant to f 1010.4 <c* 
(3i. the applicant shall be notified by 
certified mail, and a notice of the stay 
shall be published in the Federal Regis¬ 
ter. The ruling on the objections shall be 
made within 60 days, shall be published 
in the Federal Register, and shall con¬ 
stitute final agency action subject to 
judicial review under section 358(d) of 
the act. 

The application for this variance ex¬ 
tension and all related correspondence, 
except information covered by the con¬ 
fidentiality provisions of section 360A(c> 
of the act (42 UJ3.C. 2631(e)). have been 
placed on public display In the office of 
the Hearing Clerk, Food and Drug Ad¬ 
ministration, Room 4-65, 5600 Fishers 
Lane. Rockville, Md. 20857. and may be 
seen Monday through Friday from 9 a m. 
to 4 p m except on legal holidays. 

Dated: July 11.1977. 

William F. Randolph. 

Acting Associate Commissioner 
tor Compliance 

1FR Doc 77-20580 Filed 7-18-77:8:45 omj 


Food and Drug Administration 
[Docket No. 76N 0014: DESI 7819| 

DIAMTHAZOLE DIHYDROCHLORIDE 

Withdrawal of Approval of New Drug Ap¬ 
plications for Topical Preparations Con¬ 
taining 

AOENCY: Food and Drug Administra¬ 
tion (FDA). 

ACTION: Notice. 

SUMMARY: This notice withdraws ap¬ 
proval of the new drug applications for 
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topical diamthazole dihydrochloride. 
The product* have been used for the 
prophylaxis and treatment of athlete's 
foot. 

DATES: Effective date: July 19. 1977. 

ADDRESSES: Request for opinion con¬ 
cerning applicability of notice to a spe¬ 
cific product: D ivisi on of Drug Labeling 
Compliance (HFD-310). Bureau of 
Drugs. Food and Drug Administration. 
5600 Fishers Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

R onal d L. Wilson. Bureau of Drugs 

< HFD-32 >. Food and Drug Administra¬ 
tion. Department of Health, Education. 

and Welfare. 5500 Fishers Lane, Rock¬ 
ville. MD 20857. 301-443-3650. 

SUPPLEMENTARY INFORMATION: 
In a notice <DESI 7819. Docket No. 76N- 
0014) published in the Federal Register 
of October 29. 1976 (41 FR 47578). the 
Director of the Bureau of Drugs offered 
an opportunity for a hearing on a pro¬ 
posal to issue an order withdrawing ap¬ 
proval of the new drug applications for 
the drug products described below. The 
basis of the proposed action was that the 
drugs are not shown to be safe for use, 

1. Asterol Powder <NDA 7-821), 

2. Asterol Ointment <NDA 7-819), 
and; 

3 Asterol Tincture <NDA 7-820), all 
containing diamthazole dfhydrochlortde: 
formerly marketed by Roche Labora¬ 
tories. Division of Hoffmann-La Roche, 
Inc., 340 Klngsiand Ave., Nutley. NJ 
07110. 

All drug products that are identical, 
related or similar to a drug product 
named above, not the subject of an ap¬ 
proved new drug application, arc covered 
by the new drug applications revi ewed 
and are subject to this notice <21 CFR 
310.6). Any person who wishes to deter¬ 
mine whether a specific product is cov¬ 
ered by this notice should writ© the Divi¬ 
sion of Drug Labeling Compliance 
(HFD-310), Bureau of Drugs. 

Neither the holder of the applications 
nor any other person filed a written ap¬ 
pearance of election as provided by said 
notice. The failure to file such an appear¬ 
ance constitutes election by such persons 
not to avail themselves of the opportu¬ 
nity for a hearing. 

The Director of the Bureau of Drugs, 
under the Federal Food. Drug, and Cos¬ 
metic Act (sec. 505. 52 Btat. 1052-1053. 
as amended (21 UB.C. 355)). and under 
authority delegated to him (21 CFR 
5 31), finds that new evidence, not con¬ 
tained In the applications or not avail¬ 
able until after the applications were 
approved, evaluated together with the 
evidence available when the applications 
were approved, reveals that the drug is 
not shown to be safe for use under the 
conditions of use upon the basis of which 
the applications were approved. There¬ 
fore, pursuant to the foregoing finding, 
approval of new drug applications num¬ 
bers 7-819. 7-820, 7-821, and all amend¬ 
ments and supplements applying thereto. 
Is withdrawn effective July 19, 1977. 


Shipment In Interstate commerce of 
the above listed products or of any iden¬ 
tical. related, or similar product not the 
subject of an approved new drug appli¬ 
cation. is now unlawful. 

Dated: June 27, 1977. 

J. Richard Crout. 

Dfrecfor. Bureau of Drugs. 

(PR Doc 77 20560 Filed 7-18 77:8:45 srol 


| FDA-225-77-1001 ] 

MICROWAVE OVEN SURVEY 

Memorandum of Understanding With the 
Department of the Navy/Bureau of 
Medicine and Surgery 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Food and Drug Admin¬ 
istration announces that a memorandum 
of understanding has been executed with 
the Department of the Navy/Bureau of 
Medicine and Surgery. The purpose of 
the memorandum Is to establish a co¬ 
operative program between the agencies 
in monitoring the safety of microwave 
ovens. 

DATES: The memorandum of under¬ 
standing became effective May 11, 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Gary Dykstra, Compliance Coordina¬ 
tion and Policy Staff (HFC-13), Food 
and Drug Administration, Department 
of Health. Education, and Welfare. 
5600 Fishers Lane. Rockville. MD 
20857,301-443-3470. 

SUPPLEMENTARY INFORMATION: 
Pursuant to the announcement published 
In the Federal Register of October 3, 
1974 (39 FR 35697) that future memo¬ 
randa of understanding between the 
Food and Drug Administration and 
others would be published in the Federal 
Register, the Commissioner of Food and 
Drugs is issuing the following: 

Memorandum or Understanding No. 229-53 
Brrwrr.N the Department or the Navy/ 
Bureau or Medicine and Surgery and the 
Pood and Drug Administration 

I. Purpo&t. To provide for the participation 
of the UB. Navy. Bureau of Medicine and 
Surgery. In the microwave oven survey pro¬ 
gram conducted by the Food and Drug Ad¬ 
ministration. 

II. Background. The Bureau of Radiological 
Health of the Food aAd Drug Administration 
has responsibility for the enforcement of the 
Radiation Control for Health and Safety Act 
of 1968 This includes the monitoring of com¬ 
pliance of microwave ovens with the appli¬ 
cable performance standard. 21 CFR 1030.10. 
To achieve this objoctlve. the Bureau of 
Radiological Health (BRH) has a survey pro¬ 
gram The UB. Navy has a microwave oven 
hazard survey program (BUMJEDINST 6470.- 
18) which directs quarterly Inspection of 
ovens and semiannual Calibration of instru¬ 
ments. 

HI. Subihroec of Agreement. A. The Food 
and Drug Admlnbrtration/Bureau of Radio¬ 
logical Health shall: 

I. Bupply forms and manuals containing 
the procedures for collecting data. Forms to 
be stocked by BRH. 


2. Provide BUM ED reports on: (a) Naval 
activities submitting reports, quarterly. 

(b) Repairs required of Instruments sub¬ 
mitted for calibration semiannually and a* 
required. 

(c) Summary of BUM ED test results of 
microwave ovens, annually. 

3. Calibrate Instruments In survey progran. 
on semiannual basis. Date of calibration pe¬ 
riod to be suppUed to BUM ED two months 
In advance, for publication by BUMED. In¬ 
struments to be calibrated at 2450 MHz 

4. Minor repairs will be accomplished by 
BRIL Major repairs will be accomplished by 
returning survey meters to the submitting 
activity, with notice of discrepancy to 
BUMED 

B. The Department of the Navy, Bureau of 
Medicine and Surgery shall: 

1. Inform FDA of changes in the Instruc¬ 
tions and notes pertaining to the Navy micro- 
wave oven survey program. 

2. Promulgate dates of calibration through 
Its information system. 

3. Promulgate existence of this agreement 
through the BUMED directives system. 

IV. Same and Address of Participating 
Activity: 

Bureau of Medicine and Surgery, Code 5321 
Department of the Navy. Washington. DC 
20372. 

V. Liaison Officers: 

A. LCDR LaMarr O. Beuchler. M8C. U8N 
Bureau of Medicine and Surgery. Under¬ 
sea Medicine Division (Code 5321). Wash¬ 
ington. DC 20372, (202-254-4224). 

B. Mays L. Swlcord. Bureau of Radiologies 
Health. Division of Electronic Produrre, 
Rockville. MD 20852, (301-443-3840). 

Stuart A- Carlow, Bureau of Radiologies! 
Health, Division of Compliance. Rockville 
MD 20852. (301-443-4396). 

VI. Period of Agreement: This agreemen: 
when accepted by both parties, will have 
an effective period of performance from 
date of signature for an indefinite period, 
and may be modified by. mutual consent of 
both parties or may be terminated by either 
party upon a thirty (30) day advance 
written notice. 

Approved and accepted for the Food and 
Drug Administration- 

Date: May 11. 1977. 

Joseph P Hilt. 

Associate Commissioner 
for Compliance 

Approved aud accepted for the Bureau of 
Medicine and Surgery/Department of the 
Navy. 

Date: December 20. 1976. 

R. C. Laning. 
Assistant Chief 

for Operational Medical Support. 

Effective date: This memorandum of 
understanding became effective May il. 
1977. 

Dated: July 11. 1977. 

William P. Randolph. 

Acting Associate 
Commissioner for Compliance. 

I FR Doc.77-20574 Filed 7-18-77:8:45 ami 
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XRE CORP. 

Approval of Variance for Special 
Procedures Table 

AGENCY: Food and Drug Administra¬ 
tion. 
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ACTION; Notice. 

SUMMARY: The agency announce* the 
approval of a variance from the per¬ 
formance standard for diagnostic X-ray 
•jyitems and their major components for 
the Model 1040 Radial Travel Special 
Procedures table manufactured by the 
XRE Corp., 227 Baker Ave.. West Con¬ 
cord. MA 91781. The Director of the Bu¬ 
reau of Radiological Health has deter¬ 
mined that the table top designed with 
a maximum aluminum equivalent thick¬ 
ness of 2.0 millimeters (mm) rather than 
the 15 nun limit set by the standard will 
provide suitable radiation protection 
within the scope of its intended use. 

DATES: Effective August 18. 1977: 

objections by August 18. 1977. 

ADDRESS: Written objections to the 
Hearing Clerk (HFC-20), Food and Drug 
Administration. Rm. 4-65. 5600 Fishers 
Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Harvey Rudolph. Bureau of Radio¬ 
logical Health (HFX—460), Food and 

Drug Administration. Department of 

Health. Education, and Welfare, 5600 

Fishers Lane. Rockville. MD 20857. 

301-143-3426. 

SUPPLEMENTAL INFORMATION: Sec¬ 
tion 1020.30(a) (21 CFR 1020.30<n>) of 
die performance standard for diagnostic 
X-ray systems and their major com¬ 
ponents sets limits on the amount of 
material allowable between the patient 
and the image receptor. For movable 
tabletop6. the limit, expressed as an 
aluminum equivalent thickness. Is 1.5 
mm This provision in the standard 
assures that the maximum number of 
X-ray photons that haw passed through 
the patient will be available for produc¬ 
tion of the diagnostic image. 

The Model 104C Radial Travel Special 
Procedures table is a four-way moving 
top design of cantilever construction that 
Ls also capable of rotating about a pivot 
in the base structure. The petitioner has 
stated that this product is intended for 
use with parallelogram or C-arm type 
fluoroscopic imaging assemblies for 
either fiuoroscope or cine radiographic 
fmultiple frame X-ray> cardiac visuali¬ 
zation. In these modes of operation, the 
table Is not in the exit beam. However, 
because the table may be used with film- 
changing devices, in which situation the 
table may be positioned between the 
patient and the image receptor, it must 
be certified as meeting the requirements 
of f 102050(n). 

The petitioner notes that to properly 
certify the product and take into account 
unavoidable measurement errors, the 
table thickness design criterion must be 
somewhat less than 1.5 mm aluminum 
equivalent. However, this leads to poorer 
structural stability and consequent diffi¬ 
culty in perfoming emergency proce¬ 
dures such as cardiac massage. The peti¬ 
tioner claims that a limit of 2.0 mm 
aluminum equivalence for his product 


will allow the production of a unit with 
a sufficient safety factor so that emer¬ 
gency cardiac procedures can be per¬ 
formed and therefore has requested a 
variance from § 1020 30<n>. 

The Director has determined that even 
if the full 2.0 mm aluminum equivalence 
were used for this product, the increased 
radiation dose to the patient would be 
negligible. Less than 5 percent of an 
X-ray beam generated at 90 kilovolts 
peak or above and passed through mate¬ 
rial equivalent in thickness to the human 
chest is absorbed by 0.5 aluminum. Be¬ 
cause the table Is designed for proce¬ 
dures where it will be positioned between 
the patient and the image receptor only 
a small fraction of the time, the likely 
increase in patient radiation dose re¬ 
sulting from the additional table thick¬ 
ness requested would be minimal. Fur¬ 
ther. the product performs a function 
similar to that of currently manufac¬ 
tured table and cradle combinations 
that, under § 1020 30<n), are allowed a 
total thickness equivalent of 3.5 mm 
aluminum. Thus, a table manufactured 
at 2.0 mm or less could actually effect a 
net dose savings to the population. 

The Director agrees that the added 
structural stability that would be ob¬ 
tained is a necessary safety feature and 
there should be little radiation dose in¬ 
crease from use of the product. In ac¬ 
cordance with I 1010.4 (21 CFR 1010.4). 
he has concluded that the special pro¬ 
cedures table to be marketed under the 
variance is intended for a special pur¬ 
pose that cannot be performed or ac¬ 
complished with equipment meeting all 
requirements of g 1020.30, but utilises 
suitable means for providing radiation 
safety protection. Therefore, the Direc¬ 
tor has approved the requested variance 
from 1 1020.30(n) provided radiographic 
tables manufactured under this vari¬ 
ance shall have movable tops whose 
thickness shall not exceed 2.0 mm alumi¬ 
num equivalent. The variance is granted 
for the production of a maximum of 50 
units, as requested by the applicant. 

The applicant has been directed to 
modify, in accordance with f 1010.4(d), 
the tags, labels, or other certification re¬ 
quired by §1010.2 (21 CFR 1010.2). 
which are premanontly affixed to or in¬ 
scribed upon products marketed under 
this variance, to state the following: 
“This product complies with Variance 
No. 77002. effective on August 18. 1977." 

The Commissioner of Food and Drugs 
has reviewed the potential environmen¬ 
tal impact of this variance and has con¬ 
cluded that the action will not signifi¬ 
cantly affect the quality of the human 
environment and that an environmental 
impact statement is not requirod. A 
copy of the environmental impact anal¬ 
ysis report is on file in the office of the 
Hearing Clerk. Food and Drug Admin¬ 
istration. 

Variance No. 77002 shall become effec¬ 
tive on August 18. 1977. and shall be ef¬ 
fective for the manufacture of 50 prod¬ 
uct units, unless written objections and 
supporting documentation are filed with 
the Hearing Clerk. Food and Drug Ad¬ 


ministration. on or before August 18. 
1977. requesting that the variance be 
modified or not granted. Upon receipt 
of such objections and supporting doc¬ 
umentation. the effective date of the 
variance will be stayed until the Direc¬ 
tor. Bureau of Radiological Health, rules 
on them. Pursuant to § 1010.4(c) (3). the 
applicant shall be notified by certified 
mail, and a notice of the stay shall be 
published in the Federal Register. The 
ruling on the objections shall be made 
within 60 days, shall be published in the 
Federal Register, and shall constitute 
final agency action subject to judicial 
revelw under section 358(d) (42 UJ5.C. 
263f<d>) of the Public Health Service 
Act, as amended by the Radiation Con¬ 
trol for Health and Safety Act of 1968. 

The application for this variance and 
all related correspondence, except Infor¬ 
mation covered by the confidentiality 
provisions of section 360A(e> of the act 
(42 U.8.C. 2631(e) >. have been placed on 
public display in the office of the Hear¬ 
ing Clerk. Pood and Drug Administration. 
Rm. 4-65, 5600 Fishers Lane. Rockville. 
MD 20857. and may be seen Monday 
through Friday from 9 a m. to 4 p.m . ex¬ 
cept on Federal legal holidays. 

Dated: July 11. 1977. 

William F. Randolph. 

Acting Associate 
Commissioner for Compliance. 

I Fit Doc 77 20575 Filed 7-19-77.8 45 Am] 


Health Care Financing Administration 
ARKANSAS 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Arkansas 
Foundation for Medical Care as a con¬ 
ditional Professional Standards Review 
Organization <PSRO) for the State of 
Arkansas which area Is designated a 
Professional Standards Review Organi¬ 
zation area in 42 CFR 101.1 et seq. 

The Secretary has determined that the 
Arkansas Foundation for Medical Core is 
qualified to continue to assume the du¬ 
ties and responsibilities of a Professional 
Standards Review Organization as spe¬ 
cified in Title XI. Part B. of the Social 
Security Act. The aforementioned or¬ 
ganization is incorporated, according to 
the law's of the State of Arkansas as a 
nonprofit professional organization 
whose membership Is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged In active practice in the State of 
Arkansas. 

The principal officers of the Arkansas 
Foundation for Medical Care are: 

Nam* and Omci Held 

L C. C. Long. MJD.. President. 

2. WUllam 8. Orr, Jr„ MD , Vice President. 

S. H. Elvln Shuffle) d. Secretary. 

4. K R. Duzaxx, MD. Treasurer. 
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The official address of the corporation 
to 220 North 12th Street. P.O. Box 1512. 
Port Smith. Arkansas 72901. 

Dated: July 13.1077. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 

|PR Doc 77-20620 Piled 7-18-77:8 45 am) 


CALIFORNIA; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Redwood 
Coast Region PSRO as a conditional 
Professional Standards Review Organi¬ 
zation iPSRO > for PSRO Area I of Cal¬ 
ifornia which area is designated a Pro¬ 
fessional Stand ards Review Organiza¬ 
tion area in 42 CFR 101.1 et seq. 

The Secretary has determined that the 
Redwood Coast Region PSRO is quali¬ 
fied to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ards Review Organization as specified In 
Title XI. Part B. of the Social Security 
Act The aforementioned organization is 
incorporated, according to the laws of 
the State of California as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine for osteopathy engaged in 
active practice in PSRO Area I of Cali¬ 
fornia. 

The principal officer of the Redwood 
Coast Region PSRO are: 

Name and Omci Hwj> 

1 Paul J«p*on, M D . President. 

2 Qeorgc Jutlla. MO.. Vice President 

3 Jens Vlndlng*. MD., Secretary 
4. Claytor Taylor. M.D., Treauurer 

The official address of the corporation 
is 3416 Mendocino Avenue, Santa Rosa, 
California 95401. 

Dated: July 13. 1977. 

Robert A. Derzow. 

Administrator . Health Care 
Financing Administration . 

|PR Doc 77-20615 Piled 7-13-77:8:46 am) 


CAUFORNIA; PSRO AREA III 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to 8ectlon 1154 of the Social 
Security Act. has redesignated North 
Bay PSRO as a conditional Professional 
Standards Review Organization < P8RO) 
for PSRO Area Ill of California which 
area is designated a Professional Stand¬ 
ards Review Organization area In 42 
CFR 101.1 et. seq. 

The Secretary has determined that the 
North Bay PSRO is qualified to continue 
to assume the duties and responsibilities 


of a Professional Standards Review Or¬ 
ganization as specified in Title XI. Part 
B. of the Social Security Act. The afore¬ 
mentioned organization is incorporated, 
according to the laws of the State of Cal¬ 
ifornia as a nonprofit professional orga¬ 
nization whose membership is voluntary 
and comprises at least 25 percent of the 
licensed doctors of medicine or osteo¬ 
pathy engaged in active practice in 
PSRO Area III of California. 

The principal officers of the North Bay 
PSRO are: 

N AMS AND Omci Hct-O 

I. John McGe«, M D,, President. 

2 Jame* L. Oris**, M.D. Vice President. 

3. Jamcc K Brown. M.D.. Secretary 
4 K M. Krcs*enberg. M.D. Treasurer. 

The official address of the corporation 
is 4460 Redwood Highway. Suite 9. P.O. 
Box 4344. San Rafael. California 94903. 

Dated: July 13. 1977. 

Robert A. Derzon. 

Administrator. Health Care 
Financing Administration. 

|FR Doc 77-20814 Piled 7-18 77:8:45 am) 


CALIFORNIA; PSRO AREA IV 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Greater 
Sacramento PSRO as a conditional Pro¬ 
fessional Standards Review Organiza¬ 
tion (PSRO> for PSRO Area IV of Cali¬ 
fornia which area is designated a Pro¬ 
fessional Standard Review Organiza¬ 
tion area in 42 CFR 101.1 et seq. 

The Secretary has determined that 
the Greater Sacramento PSRO is quali¬ 
fied to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI, Part B. of the Social Security 
Act. The aforementioned organization is 
incorporated, according to the laws of 
the State of California as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged in 
active practice in PSRO Area IV of 
California. 

The principal officers of the Greater 
Sacramento PSRO are: 

Kami and Orric* Held 

1. James O Parley. MB.. Chairman 

2. Julian J. Fisher, MD.. Vice Chairman 

3 Neil C. Andrews. MD., Secretory 

4 F. Harold Johnson, M D . Treasurer 

The official address of the corporation 
U 650 University Avenue, Sacramento. 
California 95813. 

Dated: July 13.1977. 

Robert A. Derzon. 
Administrator , Health Care 
Financing Administration . 

[PR Doc.77 20678 Piled 7-18-77:8:45 omj 


CALIFORNIA; PSRO AREA XII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Monterey 
Bay Area PSRO as a conditional Profes¬ 
sional Standards Review Organization 
(PSRO) for PSRO Area XII of Califor¬ 
nia which area is designated a Profes¬ 
sional St anda rds Review Organization 
area in 42 CFR 101.1 et seq. 

Hie Secretary has determined that the 
Monterey Bay Area PSRO is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Standards 
Review Organization as specified in Title 
XI. Part B. of the Social Security Act. 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of California as a nonprofit pro¬ 
fessional organization whose member¬ 
ship is voluntary and comprises at least 
25 percent of the licensed doctors of med¬ 
icine or osteopathy engaged in active 
practice in PSRO Area XII of Califor¬ 
nia. 

The principal officers of the Monterey 
Bay Area PSRO are: 

Name and Omat Held 

I. C. Ken Mlura. M.D., President. 

2 James Teller. M.D. Vice President 

3. John Braxlnsky. M D„ Secretary. 

4. John Hays. MD , Treasurer. 

The official address of the corporation 
is 19040 Portola Drive. P.O. Box 308. Sa¬ 
linas. California 93901. 

Dated: July 13. 1977. 

Robert A. Derzon. 
Administrator, Health Care 
Financing Administration. 

|PR Doc.77-20012 Filed 7-18-77:8:45 am) 


CALIFORNIA; PSRO AREA XXIV 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Area 
XXIV PSRO as a conditional Profes¬ 
sional Standards Review Organization 
(PSRO) for PSRO Area XXIV of Cal¬ 
ifornia which area Is designated a Pro¬ 
fessional Standards Review Organiza¬ 
tion area in 42 CFR 101.1 et. seq. 

The Secretary has determined that 
the Area XXIV PSRO is qualified to con¬ 
tinue to assume the duties and responsi¬ 
bilities of a Professional Standards Re¬ 
view Organization as specified in Titk- 
XI. Part B. of the Social Security Act 
The aforementioned organization Is ui- 
corporated, according to the laws of the 
State of California as a nonprofit pro¬ 
fessional organization whose member¬ 
ship is voluntary and comprises at least 
25 percent of the licensed doctors of med¬ 
icine or osteopathy engaged in actuo 
practice in PSRO Area XXIV of Cali¬ 
fornia. 
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The principal officers of the Area 
XXIV PSRO are: 

Naki and Ottum Hilo 

1. Arthur J. Rtesenfeld. M D, Chairman. 

2 xtreo Del Junoo. Vice Chairman. 

3 . Robert Lee, Secretary/Treasurer. 

Hie official address of the corporation 
is 3200 WiUhire Boulevard, 8uitc 906, 
Los Angeles, California 90010, 

Dnted: July 13,1977. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 

;PR Doc.77-20811 Piled 7-18-77;8:45 am| 


CALIFORNIA; PSRO AREA XXVII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social Se¬ 
curity Act, has redesignated Riverside 
County P8RO as a conditional Profes¬ 
sional* Standards Review Organization 
• PSRO) for PSRO Area XXVII of Cali¬ 
fornia which area is designated a Pro¬ 
fessional Standards Review Organiza¬ 
tion area in 42 CFR 101.1 ct. seq 

The Secretary has determined that the 
Riveside County PSRO Is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Standards 
Review Organization as specified in Title 
XI Part B. of the Social Security Act. 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of California as a nonprofit profes¬ 
sional organization whose membership is 
voluntary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged in active practice 
in PSRO Area XXVTI of California. 

The principal officers of the Riverside 
County PSRO are: 

Name and Omcs Hilo 

L Robert L. Jaspan. MD.. President. 

2. Donald L. Dickerson. Vice President. 

3. HurrUon E. Silber, Secretary/TYetufurer. 

The official address of the corporation 
is 6833 IndUna Avenue. Riverside, Cali¬ 
fornia 92506. 

Dated: July 13.1977. 

Robert A. Derzon. 

Administrator. Health Care 
Financing Administration. 

\rn Doc.77-20622 Piled 7-18-77:8:45 am] 


CONNECTICUT; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tory of Health. Education, and Welfare, 
pursuant to Bection 1154 of the Social 
Security Act. has redesignated PSRO of 
Fairfield County. Inc., as a conditional 
Professional Standards Review Organi¬ 
zation iPSRO) for PSRO Area I or Con¬ 
necticut which area is designated a Pro¬ 
fessional Standards Review Organization 
*rea In 42 CFR 101.1 et seq. 


The Secretary has determined that the 
PSRO of Fairfield County. Inc., is qual¬ 
ified to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI. Part B. of the Social Security 
Act. The aforementioned organization is 
incorporated, according to the laws of 
the State of Connecticut as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors of 
medicine or osteopathy engaged in active 
practice in PSRO Area I of Connecticut. 

The principal officers of the PSRO of 
Fairfield County. Inc., are: 

Name and Orricv Hcu> 

1. Stewart A King, MD.. President. 

2. Andrew P. Owens, M.D., Vice President. 

3. Bertram Orossro&n, M D„ Secretary. 

4. Rector T. Davol. MD., Treasurer. 

The official address of the corporation 
is 60 Katona Drive, Fairfield, Connecti¬ 
cut 06430. 

Dated: July 13.1977. 

Robert A, Derzon, 
Administrator, Health Care 
Financing Administration. 

|FR Doc.77-20643 Filed 7-18-77.6:45 am] 


CONNECTICUT; PSRO AREA II 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Connecti¬ 
cut Area n PSRO. Inc., as a conditional 
Professional Standards Review Organi¬ 
zation (PSRO) for PSRO Area II of 
Connecticut which area is designated a 
Professional Standards Review Organi¬ 
zation area in 42 CFR 101.1 et seq. 

The Secretary has determined that the 
Connecticut Area H PSRO. Inc. is quali¬ 
fied to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ard Review Organization as specified in 
Title XI, Part B. of the Social Security 
Act. The aforementioned organization is 
Incorporated, according to the laws of 
the State of Connecticut as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged in 
active practice in PSRO Area II of 
Connecticut. 

The principal officers of the Connecti¬ 
cut Area II PSRO. Inc., are: 

Name and OrrtcE Hku> 

1. David A Orcndon. M D.. PrcHldont 

2. John J. MtndlUo. MD.. Vie* President. 

3. Romeo A. Vldone, M D . Secretary. 

4. Oeorge A. Bonner, MD.. Treasurer. 

The official address of the corporation 
is 8 Lunar Drive, P.O. Box 3907, Wood- 
bridge. Connecticut 06525. 

Dated: July 13. 1977. 

Robert A. Derzon, 
Administrator. Health Care 
Financing Administration . 

|FR Doc.77-20642 Filed 7-l8-77;8:45 anil 


CONNECTICUT; PSRO AREA III 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Hartford 
County PSRO, Inc., as a conditional Pro¬ 
fessional Standards Review’ Organization 
<PSRO) for PSRO Area HI of Connecti¬ 
cut which area is designated a Profes¬ 
sional Standards Review Organization 
area in 42 CFR 101,1 ct seq. 

The Secretary has determined that the 
Hartford County PSRO. Inc., is qualified 
to continue to assume the duties and re¬ 
sponsibilities of a Professional Standards 
Review Organization as specified in Title 
XI. Part B, of the Social Security Act. 
Tlie aforementioned organization Is in¬ 
corporated, according to the laws of the 
State of Connecticut os a nonprofit pro¬ 
fessional organization whose membership 
is voluntary and comprises at least 25 
percent of the licensed doctors of medi¬ 
cine or osteopathy* engaged in active 
practice in PSRO Area in of 
Connecticut. 

Hie principal officers of the Hartford 
County PSRO. Inc., are: 

Naur and Omcrn Held 

1, Andrew J, Canzoncttl. MD.. Pre«id«nt 

2. Monroe Himelstiln. M D , Vice President. 

8. John N. Bohannon. Jr.. MD. Secretary. 

4. Joseph L. Oordon, Treasurer. 

The official address of the corporation 
Is 1000 Asylum Avenue. Hartford. Con¬ 
necticut 00105. 

Dated: July 13.1977. 

Robert A. Derzon, 
Administrator, Health Care 
Financing Administration. 

(PR Doc.77-2004i Filed 7-18 77:8:45 axn| 


CONNECTICUT; PSRO AREA IV 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Eastern 
Connecticut PSRO. Inc., as a conditional 
Professional Standards Review Organi¬ 
zation tPSRO) for P8RO Area IV of 
Connecticut which area is designated a 
fessional Standards Review Organiza- 
zation area in 42 CFR 101.1 et. seq. 

The Secretary has determined that the 
Eastern Connecticut PSRO. Inc., is quali¬ 
fied to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI. Part B. of the Social Security 
Act. The aforementioned organization Ls 
incorporated, according to the laws of 
the State of Connecticut as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged in 
active practice in PSRO Area IV of Con¬ 
necticut 

The principal officers of the Eastern 
Connecticut PSRO, Inc. are: 
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Kami, axq Ottick Held 

l. Howard O Abbot* MD, Pr«Ald*nv 
2 Robert & OUlcaAh. MJ>, Vico Prealdent 
3. Nell C. Andrew*, M.D . Secretary 
4 Dartd O. Rmwswm. M.D.. Treasurer. 

The official address, ol the corporation 
k> Bridge Street Plaza. 41 Bridge Street. 
WUlimantic. Connecticut 0622G 

Doted: July 13,1977. 

Robeht A. Defzon. 
Administrator . Health Care 
Financing Administration 
| FR Doc 77-20613 PUtd 7-18 77;8:4S am 1 


DISTRICT OF COLUMBIA 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated National 
Capital Medical Foundation. Inc., as a 
conditional Professional Standards Re¬ 
view Organization (PSRO) for the Dis¬ 
trict of Columbia which area is desig¬ 
nated a Professional S tanda rds Review 
Organization area in 42 CFR 101.1 etseq. 

The Secretary has determined that the 
National Capital Medical Foundation. 
Inc.. Is Qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organization 
as specified in Title XI. Part B. of the 
Social Security Act. The aforementioned 
organization Is Incorporated, according 
to the laws of the District of Columbia as 
a nonprofit professional organization 
whose membership is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged in active practice In the District 
of Columbia. 

The principal officers of the National 
Capital Medical Foundation. Inc., are: 

Kami awd Omci H*u» 

1. Irving Burks. MD, President, 

2 Birrtagtoo Banua M.D^ VletPm^ent. 

9. Norman Fuller. Ph D. M P .H . Secretary/ 
Treasurer 

The official address of the corporation 
U 1828 L» Street. N.W.. 8uite 401, Wash¬ 
ington. D.C 20036. 

Dated: July 13,1077. 

Robert A. Debzon. 

Administrator . Health Care 
Financing Administration. 

IFR Doc.77' 20629 Filed 7-18-77;8:45 am J 


FLORIDA; PSRO AREA XII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare, pursuant to Section 1154 of the 
Social Security Act. has redesign*ted 
Dade Monroe PSRO. Inc., as a condi¬ 
tional Professional Standards Review 
Organization tPSRO) for PSRO Area 
XII of Florida which area is designated 
a Professional Standards Review Orga¬ 
nization area in 42 CFR 101.1 et. seq 


The Secretary has determined that the 
Dade Monroe PSRO, Inc., is qualified 
to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI. Part B. of the Social Security 
Act. The aforementioned organization is 
incorporated, according to the laws of 
the State of Florida as a nonprofit pro¬ 
fessional organization whose membership 
is voluntary and comprises at least 25 
percent of the licensed doctors of medi¬ 
cine or osteopathy engaged in active 
practice in PSRO Area XU of Florida, 
The principal officers of the Dade 
Monroe PSRO. Inc., are: 

Name amo OnuA Hold 

1. June® B. Byrne. MD.. Preeidem 

2. Rained J. Koben. M.D, View President 

3. Ixmfe B Cbnyktn. MD. Secrelnry 

4. Jay M. Cohen, DO, Treasurer 

The official address of the corporation 
is 2701 S. Bayshore Drive. Suite 500. 
Miami. Florida 33133. 

Dated: July 13. 1977 

Robert A. Derzon. 
Administrator. Health Care 
Financing Administration. 
|KR Doc77-20645 Filed 7-18-77:8:45 am) 


IDAHO 

Rede saltation of Conditknai Professional 
Stan Jards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare, pursuant to Section 1154 of the 
Social Security Act, lias redesignated 
Idaho Professional Standards Review 
Organization, Inc., as a conditional Pro¬ 
fessional Standards Review Organization 
<PSRO) for the State of Idaho which 
area is designated a Professional Stand¬ 
ards Review Organization area in 42 CFR 
101.1 etseq. 

. The Secretary has determined that the 
Idaho Professional Standards Review 
Organization. Inc., is qualified to con¬ 
tinue to assume the duties and responsi¬ 
bilities of a Professional Standards Re¬ 
view Organization as specified in Title 
XL Part B. of the Social Security Act. 
The aforementioned organization is In¬ 
corporated. according to the laws of the 
State of Idaho as a nonprofit profes¬ 
sional organization whose membership is 
voluntary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged in active practice 
In the State of Idaho. 

The principal officers of the Idaho Pro¬ 
fessional Standards Review Organiza¬ 
tion. Inc., are: 

Nami amo Omcc Htlo 

1. John B. Meyer. M.D. President. 

2. Ward E DlcEey. M.D . Vico Prealdent 

3 Richard F. McClure. gD Secretary/ 
Treasurer. 

The official address of the corporation 
Is 427 N. Curtis Road. Boise. Idaho 83704. 

Dated: July 13, 1977. 

Robert A. Dejizon, 
Administrator , Health Care 
Financing Administration. 

|FR Doc.77- 2062(5 Filed 7-18-77:8:45 am) 


ILLINOIS; PSRO AREA IV 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is lvereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare. pursuant to Section 1154 of the 
Social Security Act, has redesignated 
Quad River Foundation for Mcd:cal 
Care as a conditional Professiou.il 
Standards Review' Organization fPSRO' 
for PSRO Area IV of Illinois which area 
is designated a Professional Stands rdx 
Review Organization area in 42 CFR 
10L1 et ueq. 

The Secretary’ has determined that the 
Quad River Foundation for Medical 
Care is qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organiza¬ 
tion as specified in Title XI. Part B, of 
the Social Security Act. The aforemen¬ 
tioned organization is incorporated ac¬ 
cording to the laws of the State of Illi¬ 
nois as a nonprofit professional organi¬ 
zation whose membership Is voluntary 
and comprises at least 25 percent of the 
licensed doctors of medicine or osteo¬ 
pathy engaged in active practice In 
PSRO Area IV of Illinois. 

The principal officers of the Quad 
River Foundation for Medical Care 
are: 

Name and Oma Held 

l. Earnest F. Kruetrer. MD, Pmldrn 

2 Prtium W. Sawyer. MD. Vice Preside.’ 

3 Bruce Hamburger. R Ph., Secretary Treas¬ 

urer 

The official address of the corporation 
U 3033 W. Jeffersofc 8t.. 8uitc 220. Joliet. 
Illinois 60435. 

Dated: July 13.1077. 

RoiEirr A. Debzon. 

Administrator. Health Care 
Financing Administrate >n. 

) PR Doc 77-20647 Filed 7-18-77:8 45 *m| 


MAINE 

Redesign*bon of Conditional Profess onal 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare, pursuant to Section 1154 of the 
Social Security Act. has redesignated 
Pine Tree Organization for Profearioi id 
Standards Review, Inc., as a conditional 
Professional Standards Review Organi¬ 
zation »PSROi for the State of Maine 
which area is designated a Professional 
Standards Review Organization area In 
42 CFR 101.1 et seq. 

The Secretary has determined that the 
Pine Tree Organization for Professional 
Standards Review, Inc., is qualified t° 
continue to assume the duties and rt* 

sponsbillties of a Professional standard 
Review Organization aa specified in TiU<? 
XI. Part B, of the Social Securit> Act 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of Maine as a nonprofit profes¬ 
sional organization whose membership 
is voluntary and comprises at lea»t 
percent of the licensed doctors of medi¬ 
cine or osteopathy engaged In active 
practice in the State ot Maine 
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The principal officers of the Pine Tree 
Organization for Professional Standards 

Review, Inc., are: 

Nam* a ho Ornct Him 

I. Richard T. Chamberlain. Mi), President. 
a. J. Chase Hand. D.O., Vice President. 

3 . Horry A. Bliss. M D.. 8ecretary/Clerk 

4. Donald K. McPaddcn. DO., Treasurer. 

The official address of the corporation 
Is 99 Western Avenue, P.O. Box 706. Au¬ 
gusta. Maine 04330. 

Dated: July 13. 1977. 

Robert A. Dfrzon. 
Administrator, Health Care 
Financing Administration. 

|PR Doc.77-20602 Piled 7-18-77;8 48 am| 


MARYLAND; PSRO AREA II 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 11 $4 of the Social 
Security Act. has redesignated Baltimore 
City Professional Standards Review Or¬ 
ganization. Inc., as a conditional Profes¬ 
sional Standards Review Organization 
(PSRO) for PSRO Area II of Maryland 
which area is designated a Professional 
Standards Review Organization area in 
42 CFR 101.1 etseq. 

The Secretary has determined that the 
Baltimore City Professional Standards 
Review Organization. Inc., is qualified 
to continue to assume the duties and re- 

possibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI, Part B, of the Social Security 
Act The aforementioned organization Is 
Incorporated, according to the laws of 
the State of Maryland as a nonprofit pro¬ 
fessional organization whose member¬ 
ship is voluntary and comprises at least 
25 percent of the licensed doctors of 
medicine or osteopathy engaged in ac¬ 
tive pnictice in PSRO Area II of Mary¬ 
land. 

The principal officers of the Baltimore 
City Professional Standards Review^Or¬ 
ganization. Inc., are: 

Nam* and Office Hku> 

1 Emldlo A. Bunco, M.D., President. 

2 Carol Johns, MX).. Chairman of the Board. 

* John B. laboden. MX)., Treasurer. 

« Edward O. Hunt. M.D , Secretary. 

The official address of the corporation 
Is 2 Harnlil Road. Suite 339. Baltimore. 
Maryland 21210. 

Dated: July 13. 1977. 

Robkrt A. Derzon. 

Administrator, Health Care 
Financing Administration , 

KR Doc.77 20061 Piled 7-18-77:8:45 am) 


MARYLAND; PSRO AREA III 

^^designation of Conditional Professional 
Standards Review Organization 

Notice Ls hereby given that the Secre- 
wir of Health. Education and Welfare, 
Pursuant to Section 1164 of the Social 
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Security Act. has redesignated Mont¬ 
gomery County, Maryland Medical Care 
Foundation. Inc., as a conditional Pro¬ 
fessional Standards Review Organization 
(PSRO) for PSRO Area III of Mary¬ 
land which area is designated a Profes¬ 
sional Standards Review Organization 
area in 42 CFR 101.1 et. seq. 

The Secretary has determined that the 
Montgomery County, Maryland Medical 
Care Foundation. Inc.. Is qualified to con¬ 
tinue to assume the duties and responsi¬ 
bilities of a Professional Standards Re¬ 
view Organization as specified in Title 
XI. Part B, of the Social Security Act. 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of Maryland as a nonprofit pro¬ 
fessional organization whose membership 
is voluntary and comprises at least 25 
percent of the licensed doctors of medi¬ 
cine or osteopathy engaged in active 
practice in PSRO Area III of Maryland. 

The principal officers of the Mont¬ 
gomery County. Maryland Medical Care 
Foundation. Inc., are: 

Nam* amd Orric* H*i_o 

1. O. Stewart Scott. MI).. Pmldent 

2. John P. Hatton. MX). Vice President 

3. Donald Lewis. M D.. Secretary. 

4. Mark H, Elehler, M D, Treamirer. 

The official address of the corporation 
is 11141 Georgia Avenue. Suite 510, 
Wheaton. Maryland 20902. 

Dated: July 13. 1977. . 

Robkrt A. Derzon, 
Administrator, Health Care 
Financing Administration. 

I PR Doe 77 20*39 Piled 7-18 77:8:45 am] 


MARYLAND. PSRO AREA V 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Central 
Maryland PSRO, Inc^ as a conditional 
Professional Standards Review Organi¬ 
zation (PSRO) for PSRO Area V of 
Maryland which area is designated a 
Professional Standards Review Organi¬ 
zation area in 42 CFR 101.1 et seq. 

The Secretary has determined that 
the Central Maryland PSRO, Inc., is 
qualified to continue to assume the du¬ 
ties and responsibilities of a Professional 
Standards Review Organization as spec¬ 
ified in Title XI, Part B, of the Social 
Security Act. The aforementioned or¬ 
ganization is incorporated, according to 
the laws of the State of Maryland as a 
nonprofit professional organization 
whose membership is voluntary and 
comprises at least 25 percent of the lic¬ 
ensed doctors of medicine or osteopathy 
engaged in active practice in PSRO Area 
V of Maryland. 

Tlie principal officers of the Central 
Maryland P8RO. Inc., are: 

Nam* and Orric* H*u> 

l. Lawrence MlsiMknlk, M D, Chairman of 
the Board. 


2. Mnrce Clayton. MJ>.. President of Execu¬ 

tive Committee. 

3. Park W Espea^ehuSe. M.D , Vice Chair¬ 

man. 

The official address of the corporation 
In 8635 Lock Raven Blvd.. Suite 5, Balti¬ 
more, Maryland 21204. 

Dated: July 13.1977. 

Robert A. Derzon. 
Administrator, Health Care 
Financing Administration. 
(PH Doc.77-20617 Piled 7-18-77;8:45 am) 


MARYLAND. PSRO AREA VI 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Southern 
Maryland PSRO, Inc., as a conditional 
Professional Standards Review Organi¬ 
zation iPSRO) for PSRO Area VI of 
Maryland which area is designated a 
Professional Standards Review Organi¬ 
zation area in 42 CFR 101.1 et seq. 

The Secretary has determined that 
the Southern Maryland PSRO, Inc., is 
qualified to continue to assume the du¬ 
ties and responsibilities of a Professional 
Standards Review Organization as spec¬ 
ified in Title XI. Part B. of the Social 
Security Act. The aforementioned or¬ 
ganization is incorporated, according to 
the laws of the State of Maryland as a 
nonprofit professional organization 
whose membership is voluntary and 
comprises at least 25 percent of the lic¬ 
ensed doctors of medicine or osteopathy 
engaged In active practice tn PSRO 
Area VI of Maryland. 

The principal officers of the Southern 
Maryland PSRO. Inc., are: 

Nam* and Orric* Held 

1 R Bruce Helmly, MX)., Chairman of the 

Board. 

2 David 8. O'Brien. M D.. Tre**urer. 

The official address of the corporation 
Is P.O. Box 445, Edgewater. Maryland 
21037. 

Dated July 13.1977. 

Robert A. Derzon. 

Administrator. Health Care 
Financing Administration. 

| PR Doc.77-20610 Filed 7-18-77:8:45 *m| 


MARYLAND; PSRO AREA VII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Delmarva 
Foundation for Medical Care, Inc., as a 
conditional Professional Standards Re¬ 
view Organization <PSRO) for PSRO 
Area VII of Maryland which area is des¬ 
ignated a Professional Standards Review 
Organization area in 42 CFR iOl.l et seq. 

The Secretary has determined that the 
Delmarva Foundation for Medical Care. 
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Inc., is qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organization 
as specified in Title XI. Part B, of the So¬ 
cial Security Act. The aforementioned 
organization is incorporated, according 
to the laws of the State of Maryland as 
a nonprofit professional organization 
whose membership is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged In active practice in PSRO Area 
VII of Maryland. 

The principal officers of the Delmarva 
Foundation for Medical Care, Inc., are: 

Nam* a ho Office Held 

I, Joseph H Chxitchln. Mi), President. 

J. John A. Hawkins. MD, Vice President. 

3. Jiunc* C. Oieske. MJ>. Secretary/Treas¬ 
urer. 

The official address of the corporation 
is 108 N. Harrison Street, Easton. Mary¬ 
land 21601. 

Dated: July 13.1977. 

Robert A. Der70n. 
Administrator . Health Care 
Financing Administration. 

|FR Doc.77 20618 Piled 7-18-77;8:45 ami 


MASSACHUSETTS; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Western 
Massachusetts PSRO, Inc., as a condi¬ 
tional Professional Standards Review 
Organization (PSRO* for PSRO Area I 
of Massachusetts which area Is desig¬ 
nated a Professional Standards Review 
Organization area in 42 CFR 101.1 et seq. 

The Secretary has determined that the 
Western Massachusetts PSRO. Inc., Is 
qualified to continue to assume the du¬ 
ties and responsibilities of a Professional 
Standards Review Organization as speci¬ 
fied In Title XI. Part B. of the Social Se¬ 
curity Act, The aforementioned organi¬ 
zation Is incorporated, according to the 
laws of the State of Massachusetts as 
a nonprofit professional organization 
whose membership is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged In active practice in PSRO Area I 
of Massachusetts. 

The principal officers of the Western 
Massachusetts PSRO, Inc., are: 

Name and Ootck Held 

1. Norman B. Pike, MD, President 

2. Robert K. Da via. M-D.. Vice President. 

8. Bernard 6i John, D.O., Secretary. 

4. Me. Ruth W. Rheaume, Treasurer. 

The official address of the corporation 
Is 103 Van Deene Avenue. West Spring- 
field. Massachusetts 01089. 

Dated: July 13.1977. 

Robert A. Derzon. 

Administrator, Health Vare 
Financing Administration. 

[FR Doc.77-20601 Filed 7-18-77;8:45 ami 


MASSACHUSETTS; PSRO AREA V 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act lias redesignated South¬ 
eastern Massachusetts PSRO. Inc., as a 
conditional Professional Standards Re¬ 
view Organization (PSRO) for PSRO 
Area V of Massachusetts which area Is 
designated a Professional Stand ards 
Review Organization area in 42 CFR 
101.1 et seq. 

The Secretary has determined that 
the Southeastern Massachusetts PSRO. 
Inc., Is qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organiza¬ 
tion as specified In Title XT Part B. of 
the Social Security Act. The aforemen¬ 
tioned organization is incorporated, ac¬ 
cording to the laws of the State of Mas¬ 
sachusetts as a nonprofit professional 
organization whose membership Is 
voluntary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged In active practice 
In PSRO Area V of Massachusetts. 

The principal officers of the South¬ 
eastern Massachusetts PSRO. Inc., are: 

Name and Office Held 

1, Samuel K. Stuart, M.D., President. 

2. David M. Marcello. MD, Vice Preeident. 
8. Edward A. Pollard. MD, Secretary. 

4 Gilbert L. Shapiro. M D, Treasurer. 

The official address of the corporation 
is 91 S. Main Street. P O. Box 676, 
Middleboro, Massachusetts 02346. 

Dated: July 13. 1977. 

Robert A. Derzon. 

Administrator. Health Care 
Financing Administration. 

|FR Doc 77- 20609 Filed 7 - 16 -77;8'.45 am] 


MICHIGAN; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 


osteopathy engaged in active practice 
in Area I of Michigan. 

The principal officers of the Upj*r 
Peninsula Quality Assurance Associa¬ 
tion are: 

Name and Office Held 

1. Henry Bamh. MO.. Pimldent. 

2. William LeMlre, M.D.. Treasurer 

The official address of the corporation 
Is 420 West Magnetic St.. Marquette. 
Michigan 49855. 

Dated: July 13. 1977. 

Robert A. Derzon. 
Administrator, Health Care 
Financing Administraten 
|FR Doc 77-20648 Filed 7-18-77;8:45 ami 


MICHIGAN; PSRO AREA V 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
.Security Act, has redesignated Profes¬ 
sional Review Organization, GLSC as a 
conditional Professional Standards Re¬ 
view Organization (PSRO) for PSKO 
Area V of Michigan which area is desig¬ 
nated a Professional Standards Review 
Organization area in 42 CFR 101.1 et 
seq. 

The Secretary has determined that the 
Professional Review Organization-GLSC 
Is qualified to continue to assume the 
duties and responsibilities of a Profes¬ 
sional Standards Review Organization 
as specified In Title XI. Part B, of the 
Social Security Act. The aforementlou' “ 
organization Is Incorporated, according 
to the lam’s of the State of Michigan as 
a nonprofit professional organization 
whose membership is voluntary and com - 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged In active practice in PSRO Area 
V of Michigan. 

The principal officers of the Profes¬ 
sional Review Organization-GLSC aro 


Notice Is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Upper 
Peninsula Quality Assurance Asso¬ 
ciation as a conditional Profession¬ 
al Standards Review Organization 
(PSRO; far PSRO Area I of Michigan 
which area is designated a Professional 
Standards Review Organization area in 
42 CPR 101.1 et. seq. 

The Secretary has determined that 
the Upper Peninsula Quality Assurance 
Association is qualified to continue to 
assume the duties and responsibilities 
of a Professional Standards Review Or¬ 
ganization as specified in Title XI. Part 
B, of the Social Security Act The afore¬ 
mentioned organization is incorporated, 
according to the laws of the State of 
Michigan as a nonprofit professional or¬ 
ganization whose membership Is volun¬ 
tary and comprises at least 25 percent 
of the licensed doctors of medicine or 


Name and Office Held 

1. F. W. Van Duyne. MD , President. 

2. Olcnn D Blankentoorn. D.O.. Vice Pr* * 

dent. 

3. Robert Roty. MD . Secretary. 

4 Raymond M. Bngelman. MD, Treasurer 

The official address of the corpora; i'-> 
Is 920 Metropolitan Building, 432 N 
Saginaw St., Hint. Michigan 4*502 

Dated: July 13, 1977. 

Robert A. Dsrzon. 
Administrator. Health Care 
Financing Administration 
|PH Doc 77 20625 riled 7-l«-77;*:45 wnl 


MISSOURI; PSRO AREA III 

edeslgnation of Conditional Profession^ 
Standard* Review Organization 
Notice la hereby given that the 8em- 
ry of Health, Education, and Welfare 
mraant to Section 1154 of the So- 1 
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Security Act, has redesignated Central 
Eastern Missouri Professional Review 
Organization Committee, CEMPROC as 
a conditional Professional Standards Re* 
view Organization (PSRO) for PSRO 
Area in of Missouri which area is desig¬ 
nated a Professional S tand ards Review 
Organization area In 42 CFR 101.1 et. seq. 

The Secretary has determined that the 
Central Eastern Missouri Professional 
Review Organization Committee, CEM¬ 
PROC is qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organization 
te specified in Title XI. Part B, of the 
Social Security Act. The aforementioned 
organization is Incorporated, according 
to the laws of the State of Missouri as a 
nonprofit professional organization 
whose membership is voluntary and 
comprises at least 25 percent of the li¬ 
censed doctors of medicine or osteopathy 
engaged in active practice In PSRO Area 
Ill or Missouri. 

Tlie principal officers of the Central 
Eastern Missouri Professional Review 
Ors cmlzation Committee —CEMPROC 

are: 

Kami and Or igi Held 

t John L Borroughs. D.O, Pre&tdent 
2 Sam L PiutoU. M.D., Vies President. 

1 David L. Berg, D.O., Vic© President. 

♦ FalU B Hershey, M.D., Vic© President. 

5. Herbert E Rosenbaum. M D . Secretary- 
Treasurer. 

The official address of the corporation 
Is 4625 Undell Blvd.. Suite 212, St. Louis. 
Missouri 63108. 

Dated: July 13. 1977. 

Robert A. Dcrzon. 

Administrator , Health Care 
Financing Administration . 

|PR Dor .77 20621 Filed 7-18-77:8:45 am] 


MONTANA 

Redosignatton of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, lias redesignated Montana 
Foundation for Medical Care as a condi¬ 
tional Professional Standards Review 
Organization <PSRO> for the State of 
Montana which area is designated a 
Professional Standards Review Organi¬ 
zation area in 42 CFR 101.1 et. seq. 

The Secretary has determined that the 
Montana Foundation for Medical Care is 
Qualified to continue to assume the duties 
and responsibilities of a Professional 
Standards Review Organization os speci¬ 
fied in Title XI. Part B. of the Social 
Security Act. Hie aforementioned orga¬ 
nization Is incorporated, according to the 
law’s of the State of Montana as a non¬ 
profit professional organisation whose 
membership ts voluntary and comprises 
least 25 percent of the licensed doctors 
medicine or osteopathy engaged in ac¬ 
tive practice In the State of Montana. 

nie principal officers of the Montana 
nmndatlon for Medical Care are: 


Numb ax© Or nm Hct-d 

1. Sterllnger Hayward, M D„ President 

2. John A. Roma. M.D-, Vic© President. 

3. Richard W. Bclghlo. M.D . Secretary. 

4. John A. Newman. M.D.. Treasurer. 

The official address of the corporation 
is 2717 Airport Way. P.O. Box 5117, 
Helena. Montana 59601. 

Dated: July 13,1977. 

Robert A. Derzon. 
Administrator . Health Care 
Financing Administration . 

| FR Doc.77 20628 Filed 7-18-77:8:45 ami 


NEW HAMPSHIRE 

Rcdestgnation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare. pursuant to Section 1154 of the 
Social Security Act. has redesignated 
New Hampshire Foundation for Medical 
Care as a conditional Professional 
Standards Review Organization <P8RO> 
for the State of New Hampshire which 
area is designated a Professional St and - 
ards Review Organization area in 42 CFR 
101.1 et seq. 

The Secretary has determined that the 
New Hampshire Foundation for Medical 
Care Is qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organiza¬ 
tion as specified in Title XI. Part B, of 
the Social Security Act. The aforemen¬ 
tioned organization is incorporated, ac¬ 
cording to the laws of the State of New 
Hampshire as a nonprofit professional 
organization whose membership is vol¬ 
untary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged in active practice 
in the 8tatc of New Hamphlre. 

The principal officers of the New 
Hampshire Foundation for Medical Care 
are: 

Name axd Omct Rno 

1. Alberto Mlyarm. MD, President 

2. Paul C- Voting. MO., Vice President. 

3. Raymond W. Iawrence. M.D., Secretary, 

4. James C. Pllllod. M.D., Treasurer. 

The official address of the corporation 
is The Durham Road. Durham. New 
Hampshire 03824. 

Dated: July 13. 1977. 

Robert A. Dekzon, 
Administrator, Health Care 
Financing Administration. 

|FR Doc.77-20010 Filed 7-18-77:8:45 am| 


NEW JERSEY; PSRO AREA II 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health, Education, and Wel¬ 
fare. pursuant to Section 1154 of the 
Social Security Act, has redesignated 
Passaic Valley PSRO as a conditional 


Professional Standards Review Organi¬ 
zation (PSRO) for PSRO Area n of New 
Jersey which area Is designated a Pro¬ 
fessional Standards Review Organiza¬ 
tion area in 42 CFR 101.1 etseq. 

The Secretary has determined that the 
Passaic Valley PSRO Is qualified to con¬ 
tinue to assume the duties and responsi¬ 
bilities of a Professional Standards Re¬ 
view Organization as specified in Title 
XI, Part B. of the Social Security Act, 
The aforementioned organization is In¬ 
corporated. according to the laws of the 
State of New Jersey as a nonprofit pro¬ 
fessional organization whose member¬ 
ship is voluntary and comprises at least 
25 percent of the licensed doctors of 
medicine or osteopathy engaged In active 
practice in PSRO Area n of New' Jersey. 

The principal officers of the Passaic 
Valley PSRO arc: 

Name and Omct Held 

1. William Dwyer, M.D.. President. 

2 Roberta Rubin. M.D.. Vice President. 

3. Edward Healey, M D, Secretary. 

4. John Pcllosta. D.O., Treasurer. 

The official address of the corporation 
is 573 Valley Road. Wayne, New* Jersey 
07470. 

Dated: July 13. 1977. 

Robert A. Derzon. 
Administrator Health Care 
Financing Administration. 
]FR Doc.77 20631 Filed 7-18-77:8:45 am] 


NEW MEXICO 

Redcstgnation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary' of Healtli. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated New 
Mexico PSRO as a conditional Profes¬ 
sional Standards Review Organization 
(PSRO) for the State of New Mexico 
which area is designated as Professional 
St anda rds Review' Organization area in 
42 CFR 101.1 et seq. 

The Secretary has determined that 
the New Mexico PSRO is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI, Part B. of the Social Security 
Act The aforementioned organization is 
incorporated, according to the laws of 
the State of New Mexico as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged In 
active practice in the State of New 
Mexico. 

The principal officers of the New Mex¬ 
ico PSRO are: 

Name an© Omct Hju.p 

1. Nell I Kaminsky, M.D., President 
2 Robert C. Lchmer. M.D., Vloe President 

3. Ralph Marshall. Secretary. 

4. John Selbel. MD. Treasurer. 
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The official address of the corporation 
Is 2650 Yale, SE.. Albuquerque, New 
Mexico 87106, 

Doted: July 13.1977. 

Robert A, Derzon, 
Administrator. Health Care 
Financing Administration. 

[PR Doc.*77-20699 Filed 7-18 77,8 45 am) 


NEW YORK; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the 8oclal 
Security Act. has redesignated Erie Re¬ 
gion PSRO. Inc., as a conditional Pro¬ 
fessional Standards Review Organization 
(PSRO) for PSRO Area I of New York 
which area is designated a Professional 
Standards Review Organization area in 
42 CFR 101.1 et. seq. 

The Secretary has determined that the 
Erie Region PSRO. Inc.. Is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI. Part B. of the Social Security 
Act. The aforementioned organisation is 
incorporated, according to the laws of 
the State of New York as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged In 
active practice In PSRO Area I of New 
York. 

The principal officers of the Erie Re¬ 
gion PSRO. Inc., are: 

Name and Ottice Held 

1. George Pugitt, M D, Chairman. 

2. Ervin 8eUcn, MJ>. Vice Chairman 
8. Marla Crea. M.D.. Secretary 

4. Duane Tucker. D O , Treasurer. 

The official address of the corporation 
is 560 Delaware Avenue. Suite 300, Buf¬ 
falo. New' York 14202. 

Dated: July 13. 1977 

Robert A. Derzon, 
Administrator . Health Care 
Financing Administration. 

|PR Doc 77 20634 Piled 7 18-77.8:45 ami 


NEW YORK; PSRO AREA II 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Oencsec 
Region PSRO, Inc,, as a conditional Pro¬ 
fessional Standards Review Organization 
(PSRO> for PSRO Area n of New York 
which area is designated a Professional 
Standards Review Organization area in 
42 CPR 101.1 etseq. 

The Secretary has determined that the 
Genesee Region PSRO. Inc., is qualified 
to continue to assume the duties and rc- 


NOTICES 

sponsibilities of a Professional Standards 
Review Organization as specified in Title 
XI. Part B, of the Social Security Act. 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of New York as a nonprofit profes¬ 
sional organization whose membership is 
voluntary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged in active practice 
in PSRO Area n of New' York. 

The principal officers of the Genesee 
Region PSRO. Inc., are: 

Name and Orrtrr. Held 

1. James Flanagan. MU.. President. 

2 Donald Ralnc*. M.D., Vice Preaidcnt 

3 William Dean. M.D . Secretary 

4 Mr. Thomas Cardilto. Treasurer. 

The official address of the corporation 
is 109 South Union Street. P. O. Box 1939. 
Rochester. New York 14603. 

Dated: July 13.1977. 

Robert A, Der/on. 
Administrator. Health Care 
Financing Administration 
JFR Doc 77 20635 Piled 7-18-77:8:45 am| 


NEW YORK; PSRO AREA V 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice U hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Adiron¬ 
dack PSRO as a conditional Professional 
Standards Review Organization *PSRO> 
for PSRO Area V of New York which 
area is designated a Professional Stand¬ 
ards Review Organization area in 42 
CFR 101.1 etseq. 

The Secretary has determined that 
the Adirondack PSRO is qualified to con¬ 
tinue to assume the duties and responsi¬ 
bilities of a Professional Standards Re¬ 
view’ Organization as specified in Title 
XI. Part B. of the Social Security Act. 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of New York as a nonprofit profes¬ 
sional organization whose membership is 
voluntary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged In active practice 
in PSRO Area V of New York. 

The principal officers of the Adiron¬ 
dack PSRO are: 

Name and Ovtice Held 

1. Henry Prcedman, M.D., President. 

2. Franklin Peters. M.D.. Vice President. 

3. Gerry Greene. MD.. Secretary. 

4. Alexander Yvara, MD., Treasurer. 

The official address of the corporation 
\s 52 Park 8treet, Glen Falls, New York 
12801. 

Dated: July 13.1977. 

Robert A. Derzon, 
Administrator, Health Care 
Financing Administration. 
(PR Doc.77-20606 Piled 7-18-77:8:45 ami 


NEW YORK; PSRO AREA IX 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare. pursuant to 8ection 1154 of the 
Social Security Act, has redesignated 
Area IX PSRO of New York, Inc., as a 
conditional Professional Standards Re¬ 
view Organization (PSRO) for PSRO 
Area IX of New York which area is desig¬ 
nated a Professional Standards Review 
Organization area in 42 CFR 1011 et 
seq. 

The Secretary has determined that 
the Area IX PSRO of New York. Inc. Is 
qualified to -continue to assume the du¬ 
ties and responsibilities of a Professional 
Standards Review Organization as spec¬ 
ified in Title XI. Part B, of the Social 
Security Act. The aforementioned or¬ 
ganization is incorporated, according to 
the laws of the State of New York as a 
nonprofit professional organization 
whose membership is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged in active practice in PSRO Area 
IX of New York. 

The principal officers of the Aren 9 
PSRO of New York. Inc., are: 

Name and Omen Held 

1. Daniel Sherber. M D , President 

2. John Du bolt. MD, Vice President 

3 Stewart Blauncr. M D., Secretary 

4 Paul Splerllng. MD, Treasurer 

The official address of the corporation 
is Purchase Street. Purchase, New York 
10577. 

Dated- July 13.1977. 

Robert A. Derzon, 
Administrator. Health Care 
Financing Administration 

[PR Doc 77-20633 Piled 7-18 77:8:46 am | 


NEW YORK; PSRO AREA X 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated PSRO of 
Rockland as a conditional Professional 
Standards Review Organization (PSRO> 
for PSRO Area X of New York which 
area is designated a Professional Stand¬ 
ards Review Organization area in 4- 
CFR 1011 et seq. 

The Secretary has determined tnai 
the PSRO of Rockland is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Standards 
Review Organization as specified in Title 
XI. Part B. of the Social Security Act 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of New York as a nonprofit pro¬ 
fessional organization whose memner- 
ship Is voluntary and comprises at leasv 
25 percent of the licensed doctors of 
medicine or osteopathy engaged in active 
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practice In PSRO Area X of New York. 
The principal officers of the PSRO of 

Rockland are: 

Name and Omex Held 

1 Howard OolcUteln, M.D., President 

2 . Robert Sh«\ MX).. Vic© President. 

3 uwrence Simon. MX).. Secretary. 

4 BcriiArd Denson. MX).. Treasurer, 

The official address of the corporation 
is 20 Squadron Blvd.. New York City. 
New York 10956. 

Dated: July 13.1977. 

Robert A. Derzon, 
Administrator » Health Care 
Financing Administration . 

|FR. Doc.77-20036 Filed 7-18-77:8:45 am| 


NEW YORK; PSRO AREA XI 

Redesignstion of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated New York 
County Health Services Review Organi¬ 
zation as a conditional Professional 
Standards Review Organization (PSRO) 
for PSRO Area XI of New York which 
area is designated a Professional Stand¬ 
ards Review Organization area in 42 
CFR 101.1 et seq. 

The Secretary has determined that 
the New York County Health Services 
Review Organization is qualified to con¬ 
tinue to assume the duties and responsi¬ 
bilities of a Professional Standards Re¬ 
view Organization as specified in Title 
XI. Part B. of the Social Security Act. 
The fi ire mentioned organization is in¬ 
corporated. according to the laws of tire 
State of New York as a nonprofit pro¬ 
fessional organization whose member¬ 
ship is voluntary and comprises at least 
25 percent of the licensed doctors of 
medicine or osteopathy engaged in ac¬ 
tive practice in PSRO Area XI of New 
York. 

The principal officers of the New York 
County Health Services Review Organi¬ 
zation are: • 

Name and Office Bkld 

L Erwin Cohen. MX).. President 
2 Richard Nolen. MX).. Vice President. 

2. Lawrence Ease neon, MX.. Secretary. 

4 George Welch er. Jr., MX).. Treasure. 

The official address of the corporation 
b 345 E, 47th Street, New York. New 

York 10017. 

Dated: July 13.1977. 

Robert A. Derzon. 

Administrator, Health Care 
Financing Administration. 

\rn Doc.77 20637 Filed 7-18-77:8:45 *m| 


NEW YORK; PSRO AREA XIII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre- 
^7 of Health. Education, and Welfare. 

to Section 1154 of the Social 
Security Act. has redesignated Kings 


County Health Care Review Organiza¬ 
tion as a conditional Professional Stand¬ 
ards Review Organization (PSRO) Area 
XIII of New York which area Is desig¬ 
nated a Professional Stan dard s Review 
Organization area in 42 CFR 101.1 et 
seq. 

The Secretary has determined that 
the Kings County Health Core Review 
Organization is qualified to continue to 
assume the duties and responsibilities of 
a Professional Standards Review Or¬ 
ganization as specified in Title XI, Part 
B, of the Social Security Act. The afore¬ 
mentioned organization is incorporated, 
according to the laws of the State of 
New York as a nonprofit professional or¬ 
ganization whose membership Is volun¬ 
tary- and comprises at least 25 percent of 
the licensed doctors of medicine or os¬ 
teopathy engaged in active practice in 
PSRO Area xm of New York. 

The principal officers of the Kings 
County Health Care Review Organiza¬ 
tion are: 


Name and Office Held 

1. Stanley FUhm*n, M-D.. Chairman. 

2. Julius Stolfl. M.D.. Vic© Chairman. 

3. Ms. Ann Allen-Rynn, Secretary. 

4. Adrian Lamos. M O.. Treasurer. 

The official address of the corporation 
Is 1313 Bedford Avenue. Brooklyn. New 
York 11216. 

Dated: July 13. 1977. 

Robert A. Derzon. 
Administrator . Health Care 
Financing Administration. 

|FR Doc.77-20803 Piled 7-18 77;8 45 am] 


NEW YORK; PSRO AREA XV 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare, pursuant to Section 1154 of the 
Social Security Act. has redesignated 
Nassau Physicians Review Organization 
as a conditional Professional Standards 
Review Organization (PSRO) for PSRO 
Area XV of New York which area Is des¬ 
ignated a Professional Standards Review 
Organization area in 42 CFR 101.1 et 
seq. 

The Secretary has determined that 
the Nassau Physicians Review Organi¬ 
zation is qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review Organiza¬ 
tion as specified in Title XI. Part B. of 
the Social Security Act. The aforemen¬ 
tioned organization is incorporated, ac¬ 
cording to the laws of the State of New 
York as a nonprofit professional organi¬ 
zation whose membership Is voluntary 
and comprises at least 25 percent of the 
licensed doctors of medicine or osteop¬ 
athy engaged in active practice in 
PSRO Area XV of New York. 

The principal officers of the Nassau 
Physicians Review Organization are: 

Namr and Office Held 

1. Joseph Chlromonte. M.D., President, 

2. George Pollock, M D., Vice President. 

3. Arnold Dchrer. M D , Secretary. 

4. Thomas Fheehy, Jr.. MX).. Treasurer. 


The official address of the corporation 
is 990 Westbury Rd,. Westbury. New 
York 11590. 

Dated: July 13. 1977. 

Robert A. Derzon. 

Administrator, Health Care 
Financing Administration . 

|PR Doc.77-20804 Piled 7-15-77:8:45 am) 


NEW YORK; PSRO AREA XVI 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare, pursuant to Section 1154 of the 
Social Security Act, has redesignated 
The Bronx PSRO, Inc., as a conditional 
Professional Standards Review Organi¬ 
zation (PSRO) for PSRO Area XVI of 
New York which area is designated a 
Professional Standards Review Organi¬ 
zation area In 42 CPR 101.1 et seq. 

The Secretary has determined that 
the Bronx PSRO. Inc,, is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI. Part B. of the Social Security 
Act. TTie aforementioned organization 
Is incorporated, according to the laws of 
the State of New York as a nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged in 
active practice in PSRO Area XVI of 
New York. 

The principal officers of the Bronx 
PSRO. Inc., kre: 

Name ano Omci Held 

1. Anthony AlUeri, MX).. President. 

2. Morris Rubin. MX).. Vice President. 

3. Harry Delaney. M D„ Secretary. 

4. Bernard Kamer. M D. ( Treasurer. 

The official address of the corporation 
Is The Bronx PSRO. Inc., 1165 Morris 
Park Avenue, Bronx. New York 10461. 

Dated: July 13.1977. 

Robert A. Derzon. 

Administrator . Health Care 
Financing Administration . 

fPR Doc.77-20607 Plied 7-18-77:8:45 ami 


OHIO; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health, Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Medco 
Peer Review. Inc., as a conditional Pro¬ 
fessional Standards Review Organization 
(PSRO) for PSRO Area I of Ohk> which 
area is designated a Professional Stand¬ 
ards Review Organization area in 42 
CFR 101.1 et seq. 

The Secretary has determined that the 
Medco Peer Review. Inc.. Is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Standards 
Review Organization as specified in Title 
XI, Part B. of the Social Security Act, 
The aforementioned organization is in- 
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corporated. according to the laws of the 
State of Ohio as a nonpriflt professional 
whose membership is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged in active practice in PSRO Area I 
of Ohio. 

The principal officers of the Medeo 
Peer Review, Inc., are: 

Name and Office Held 

1. MU Lon W. Owlmmer, MD. President 

2. Neal Early. MD.. Vice President 

3 John R. Donohoo. MD., Secretary 
4. William B. 8clnick. D.O.. Treasurer. 

The official address of the corporation 
is 204 Lytle Towers. 405 Broadway. Cin¬ 
cinnati. Ohio 45202. 

Dated: July 13.1977. 

Robert A. Derzon. 
Administrator . Health Care 
Financing Administration . 

|FR Doc.77-20044 Filed 7-18-77;8 45 am ] 


OHIO: PSRO AREA IV 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1164 of the Social 
Security Act. has redesignated Fourth 
Ohio Area PSR Council as a conditional 
Professional Standards Review Organi¬ 
zation (PSRO) for PSRO Area IV of 
Ohio which area is designated a Profes¬ 
sional Standards Review Organization 
area in 42 CFR 101.1 et seq. 

The Secretary has determined that the 
Fourth Ohio Area PSR Council is quali¬ 
fied to continue to assume the duties and 
responsibilities of a Professional Stand¬ 
ards Review Organization as specified in 
Title XI, Part B f of the Social Security 
Act. The aforementioned organization is 
incorporated, according to the laws of 
the State of Ohio as a nonprofit profes¬ 
sional organization whose membership is 
voluntary and comprises at least 25 per¬ 
cent of the licensed doctors of medicine 
or osteopathy engaged in active practice 
in PSRO Area IV of Ohio. 

The principal officers of the Fourth 
Ohio Area PSR Council are: 

Kami and Owe* Held 

1. John Kramer, M D, Chairman of the 

Board. 

2. Donald Cameron, M.D,, Vice Chairman. 

3. Michael McNamera, MD, Secretary/Treas¬ 

urer. 

The official address of the corporation 
Is 3550 Secor Road. Suite 202, Toledo. 
Ohio 43606. 

Dated: July 13.1977. 

Robert A. Derzon, 
Administrator. Health Care 
Financing Administration . 

|FR Doc.77 -20624 Filed 7-19-77:8 45 am) 


OREGON; PSRO AREA II 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec* 
ret&ry of Health. Education, and Wei- 

RDEKM 


fare, pursuant to Section 1154 of the 
Social Security Act, has redesignated 
Greater Oregon PSRO as a conditional 
Professional Standards Review Organi¬ 
zation (PSRO) for PSRO Area II of 
Oregon which area is designated a 
Professional Standards Review Organi¬ 
zation area in 42 CFR 101.1 et seq. 

The Secretary has determined that 
the Greater Oregon PSRO is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Stand¬ 
ards Review Organization as specified 
in Title XI. Part B. of the Social Secu¬ 
rity Act. The aforementioned organiza¬ 
tion is incorporated, according to the 
laws of the State of Oregon as a non¬ 
profit professional organization whose 
membership is voluntary' and comprises 
at least 25 percent of the licensed doc¬ 
tors of medicine or osteopathy engaged 
in active practice in PSRO Area II of 
Oregon. 

The principal officers of the Greater 
Oregon PSRO are: 

Name and Office Held 

1. Kenneth B. Robertson. MD.. Prealdent. 

2. Doug M. Beath. MD. Vice President 

3 Robert S. Miller. MD, Treasurer. 

4 Daniel B Bond. M D, Secretary 

The official address of the corporation 
is 5210 Southwest Corbett. Portland, 
Oregon 97201. 

Dated: July 13.1977. 

Robert A. Derzon. 

Administrator Health Care 
Financing Administration . 

|FR Doc 77-20632 Filed 7-18-77:8:45 ami 


PENNSYLVANIA; PSRO AREA VI 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health, Education, and Wel¬ 
fare, pursuant to Section 1154 of the 
Social Security Act has redesignated 
Allegheny PSRO as a conditional 
Professional Standards Review Organi¬ 
zation 'PSRO* for PSRO Area VI of 
Pennsylvania which area is designated a 
Professional Standards Review Organi¬ 
zation area In 42 CFR 101.1 et seq. 

The Secretary has determined that 
the Allegheny PSRO is qualified to 
continue to assume the duties and re¬ 
sponsibilities of a Professional Stand¬ 
ards Review Organization as specified 
in Title XI. Part B. of the Social Secu¬ 
rity Act The aforementioned organiza¬ 
tion is incorporated, according to the 
laws of the State of Pennsylvania as a 
nonprofit professional organization whose 
membership is voluntary and comprises 
at least 25 percent of the licensed doc¬ 
tors of medicine or osteopathy engaged 
in active practice in PSRO AOrea VI of 
Pennsylvania. 

The principal officers of the Allegheny 
PSRO are: 

Name and Omci Held 

1 James R Domenburg. MD, Chairman 

2 Donald J Valentine. Secretary. 

3 David R. Hlruch. Treasurer 
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The official address of the corporation 
is One Allegheny Square, Suite 630. 
Pittsburgh. Pennsylvania 15212. 

Dated: July 13. 1977. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 
(FR Doc.77-20600 Filed 7-18-77;8:45 am| 


PENNSYLVANIA; PSRO AREA VII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare, pursuant to Section 1154 pf the 
Social Security Act, has redesignated 
Southwestern Pennsylvania P8RO as a 
conditional Professional Standards Re¬ 
view Organization (PSRO) for PSRO 
Area VII of Pennsylvania which area is 
designated a Professional Standards Re¬ 
view Organization area in 42 CFR 101.1 
et seq. 

The Secretary has determined that the 
Southwestern Pennsylvania PSRO is 
qualified to continue to assume the duties 
and responsibilities of a Professional 
Standards Review Organization as speci¬ 
fied in Title XI, Part B, of the Social 
Security Act. The aforementioned orga¬ 
nization is incorporated, according to the 
laws of the State of Pennsylvania a* » 
nonprofit professional organization 
whose membership is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged in active practice in PSRO Area 
VII of Pennsylvania. 

The principal officers of the South¬ 
western Pennsylvania PSRO are: 

Name and Office Held 

1 Donald C. Brown. MD. Chairman 
2. Thoraa* Whalen. MD. Vice Chairman 
3 Jack O HalllBcy. MD.. Socretary/Treasurer 

The official address of the corporation 
Is 825 North Main Street. Oreensburg. 
Pennsylvania 15601. 

Dated: July 13.1977. 

Robert A. Derzon. 

Administrator. Health Care 
Financing Administration 

(FR Doc 77 20649 Filed 7-18-77:8:45 am) 


PENNSYLVANIA; PSRO AREA IX 

Redes!gnation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Sec¬ 
retary of Health. Education, and Wel¬ 
fare. pursuant to Section 1154 of the 
Social Security Act, has redesignutea 
Southcentral Pennsylvania P8RO as * 
conditional Professional Standards Re¬ 
view Organization <P8RO> tor PSR(^ 
Area IX of Pennsylvania which area » 
designated a Professional Standards Re¬ 
view Organization area in 42 CFR 101 
et seq. 

The Secretary has determined that in* 
Southcentral Pennsylvania WRp * 
qualified to continue to assume the dunes 
and responsibilities of a Profession* 
Standards Review Organization as speci¬ 
fied ip Title XI. Part B. of the Social 

19, 197 7 
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Security Act. The aforementioned orga¬ 
nization is incorporated, according U> the 
lavrs of the State of Pennsylvania as a 
nonprofit professional organization 
whose membership Is voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged in active practice in PSRO Area 
LX of Pennsylvania. 

The* principal officers of the Southcen¬ 
tral Pennsylvania PSRO are: 

Na^x and Omcz Held 

1 James V Appol, MJ> . President. 

2 Jo*eph E Green, HI. MO. Vice Presi¬ 

dent. 

3 Jay R Miller. D.O.. Secretary. 

4 Robert O. E dm Is ton, MD, Treasurer. % 

The official address of the corporation 
is Medical Arts Building. Suite 201, 890 
Poplar Church Rd., Camp HU1. Pennsyl¬ 
vania 17011. 

Dated: July 13. 1977. 

Robert A. Derzon. 
Administrator . Health Care 
Financing Administration . 
[FR Doc.77-20650 Filed 7-16-77;8:46 am] 


PENNSYLVANIA; PSRO AREA XI 

Rcdesigoation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Mont¬ 
gomery/ Bucks PSRO. Inc., as a condi¬ 
tional Professional Standards Review 
Organization (PSRO) for PSRO Area 
XI of Pennsylvania which area is desig¬ 
nated a Professional Standards Review 
Organization area In 42 CPR 101.1 et 
fieq. 

The Secretary has determined that 
the Montgomcry/Bucka PSRO. Inc.. Is 
qualified to continue to assume the duties 
and responsilblitles of a Professional 
Standards Review Organization as spec¬ 
ified in Title XI. Part B. of the Social 
Security Act. The aforementioned or¬ 
ganisation fc incorporated, according to 
the laws of the State of Pennsylvania as 
a nonprofit professional organization 
whose membership Is voluntary and 
comprises at least 25 percent of the li¬ 
cenced doctors of medicine or osteopathy 
engaged In active practice in PSRO Area 
XI of Pennsylvania.* 

The principal officers of the Montgom¬ 
ery Bucks PSRO. Inc., are: 

Nam* and Omoi Hxld 

L John I*. Stelgerwalt. MJO.. President. 

7 i? hn Choby, M D.. Vice President. 

: hfchtenwelner. DO., Secretary. 

4- mna J. Vosetibefg, 2JLD., Treastirex. 

The official address of the corporation 
h 650 Blue Bell West, 8ulte 209. Bklppack 
me, Blue Bell, Pennsylvania 19422. 

Oated: July 13.1977. 

Robert A. Derzon, 
Administrator . Health Care . 
Financing Administration. 

(PR *** 77-20038 Filed 7-16-77:8:45 ami 


PENNSYLVANIA; PSRO AREA XII 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary’ of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. lias redesignated Philadel¬ 
phia PSRO as a conditional Professional 
Standards Review Organization (PSRO) 
for PSRO Area XII of Pennsylvania 
which area is designated a Professional 
Standards Review Organization area in 
42CFR 101.1 etseq. 

The Secretary has determined that the 
Philadelphia PSRO Is qualified to con¬ 
tinue to assume the duties and respon¬ 
sibilities of a Professional Standards Re¬ 
view Organization as specified In Title 
XI, Part B, of the Social Security Act. 
The aforementioned organization is in¬ 
corporated. according to the laws of the 
State of Pennsylvania as ^ nonprofit 
professional organization whose mem¬ 
bership is voluntary and comprises at 
least 25 percent of the licensed doctors 
of medicine or osteopathy engaged in ac¬ 
tive practice in PSRO Area XII of Penn¬ 
sylvania. 

The principal officers of the Philadel¬ 
phia PSRO are: 

Namx and Omcx Hxld 

1. Edward C Leonard. Jr.. M.D., Chairman. 

2. Avery W. Beverly. MD. Vice Chairman. 

3 Jonathan E. Rhodes, Sr , MJ>., President. 

4. Jerome Miller. D.O.. Vice President, 

5. George R. Fisher. MD., Secretary. 

8. Mark Mlshltn, M D . Treasurer. 

The official address of the corporation 
Is 2100 Spring Garden 8t.. Philadelphia, 
Pennsylvania 19130. 

Dated July 13.1977. 

Robert A. Derzon. 
Administrator , Health Care , 
Financing Administration. 

(FR Doc 77-20603 Filed 7-16-77:8:45 am] 


RHODE ISLAND 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated Rhode 
Island PSRO, Inc., as a conditional Pro¬ 
fessional Standards Review Organiza¬ 
tion (PSRO) for the State of Rhode Is¬ 
land which area is designated a Profes¬ 
sional Standards Review Organization 
area In 42 CFR 101.1 et seq. 

The Secretary has determined that 
the Rhode Island PSRO, Inc., Is quali¬ 
fied to continue to assume the duties 
and responsibilities of a Professional 
Standards Review Organization as spec¬ 
ified In Title XI. Part B. of the Social 
Security Act. The aforementioned or¬ 
ganization Is incorporated. According to 
the laws of the State of Rhode Island as 
a nonprofit professional organization 
whose membership Is voluntary and 
comprises at least 25 percent of the li¬ 
censed doctors of medicine or osteopathy 


engaged in active practice in the State 
of Rhode Island. 

The principal officers of the Rhode Is¬ 
land PSRO. Inc., arc: 

Namx and Omcx Held 

1. Alton M. Pauli. MD., President. 

2. Joseph Caruolo, M D,. Vice President. 

3. J. Jerry Rodoa, DO.. Secretary. 

4. John J. Walsh, M D. Treasurer. 

• The official address of the corporation 
is 40 Westminster Street. Suite 1730, 
Providence. Rhode Island 02903. 

pated: July 13.1977, 

Rorert A. Derzon, 
Administrator. Health Care 
Financing Administration . 
|FR Doc.77 20608 Filed 7 18-77:8:45 am) 


SOUTH CAROLINA 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice Is hereby given that the Secre¬ 
tary of Health. Eduction, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated South 
Carolina Medical Care Foundation as a 
conditional Professional Standards Re¬ 
view Organization iPSEO* for the State 
of South Carolina which area Is desig¬ 
nated a Professional Standards Review 
Organization area In 42 CFR 101 1 
et seq. 

The Secretary has determined that 
the South Carolina Medical Care 
Foundation Is qualified to continue to 
assume the duties and responsibilities of 
a Profestsonal Standards Review Or¬ 
ganization as specified in Title XI. Part 
B. of the Social Security Act. The afore¬ 
mentioned organization Is incorporated, 
according to the laws of the State of 
South Carolina as a nonprofit profes¬ 
sional organization whose membership 
Is voluntary and comprises at least 25 
percent of the licensed doctors of medi¬ 
cine or osteopathy engaged In active 
practice In the State of South Caro¬ 
lina. 

The principal officers of the South 
Carolina Medical Care Foundation are: 

Namx and Omcx Held 

1. Kenneth N. Owens. M D.. President 

2. Hahrted H. Stone. M.D.. Vic*'President. 

3. Randolph D. Smoak, Jr. MD.. Secretary/ 

Treasurer. 

The official address of the corporation 
is 3325 Medical Park Road. P.O. Box 
21667. Capital Station. Columbia, South 
Carolina 29221. 

Dated: July 13. 1977. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 

[FR Doc.77-20646 Filed 7-16-77:8:49 ami 


WASHINGTON 

Redesignation of Conditional Professional 
Standards Rqview Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
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pursuant to Section 1154 of the Social 
Security Act, has redesignated Wash¬ 
ington State PSRO as a conditional Pro¬ 
fessional Standards Review Organiza¬ 
tion < PSRO > for the State of Washington 
which area is designated a Professional 
Standards Review Organization area In 
42 CFR 1014 etseq. 

The Secretary has determined that 
the Washington State PSRO is qualified 
to continue to assume the duties and 
responsible* of a Professional Stand¬ 
ards Review Organization as specified 
In Title XI, Part B. of the Social Se¬ 
curity Act The aforementioned or¬ 
ganization is incorporated, according to 
the laws of the State of Washington as 
a nonprofit professional organization 
whose membership is voluntary and 
comprises at least 25 percent of the li¬ 
censed doctors of medicine or osteop¬ 
athy engaged in active practice in the 
State of Washington. 

The principal officers of the Washing¬ 
ton State PSRO are: 

Nmr Aftv Owner Held 

1 . Robert J. Hoxney, M.D., President, 
a Robert Hunter. MD.. Vice President. 

3. E. Harold Law*. MD.. Secretary 

4 . Donald Beach. M D, Treasurer. 

The official address of the corporation 
Is 2150 North 107th Street, Suite 202. 
Seattle, Washington. 98133 . 

Dated: July 13,1977. 

Robert A. Derzo*. 

Admfntofrafor, Health Care 
Finandno Administration. 

|PR Doc 77-20630 Piled 7-18-77:8:45 ax»| 


WEST VIRGINIA 

Redesignstion of Conditional Professional 
Standards Review Organization 

Notice is hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act ha s redesignated West Vir¬ 
ginia Medical Institute. Inc., as a con¬ 
ditional Professional Standards Review 
Organization (PSRO) for the 8tate of 
West Virginia which area is designated 
a Professional Standards Review Orga¬ 
nization area in 42 CFR 1014 et seq. 

The Secretary has determined that the 
West Virginia Medical Institute. Inc., to 
qualified to continue to assume the du¬ 
ties and responsibilities of a Professional 
Standards Review Organization as speci¬ 
fied in Title XI. Part B. of the Social Se¬ 
curity Act. The aforementioned organi- 
ation to incorporated, according to the 
laws of the 8talc of West Virginia as a 
nonprofit professional organization 
whose membership to voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged In active practice in the State of 
West Virginia. 

The principal officers of the West Vir¬ 
ginia Medical Institute. Inc., are: 

Kami ajcd Owner Hun 

l. Harry 8. Weeks. M.D . President 
8. (Vacant). Vice President. 

8. Joseph T. Skuas*. M-D.. Secretary 
4. Richard Q. Star. M.D . Treasurer 


The official address of the corporation 
to 4701 MacCorkle Avenue. 8.E. Charles¬ 
ton. West Virginia 25304. 

Dated: July 13.1977. 

Robert A. Derzon. 
Administrator , Health Care 
Finandno Administration. 

|PR Doc77-20019 PUed 7-18-77:8 45 am) 


WISCONSIN; PSRO AREA I 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice to hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act, has redesignated Wiscon¬ 
sin Professional Review Organization as 
a conditional Professional Standards 
Review' Organization <PSRO) for PSRO 
Area I of Wisconsin which area is desig¬ 
nated a Professional Standards Review 
Organization area in 42 CFR 1014 et 
seq. 

The Secretary has determined that the 
Wisconsin Professional Review Organi¬ 
zation to qualified to continue to assume 
the duties and responsibilities of a Pro¬ 
fessional Standards Review* Organization 
as specified in Title XI. Part B. of the 
Social Security Act. The aforementioned 
organization to incorporated, according 
to the law's of the State of Wisconsin as 
a nonprofit professional organization 
whose membership to voluntary and 
comprises at least 25 percent of the li¬ 
censed doctors of medicine or osteopathy 
engaged in active practice in PSRO 
Madison, Wisconsin 53701. 

The principal officers of the Wisconsin 
Professional Review Organization are: 
Kami and Owner . Held 

1 John K Scott. MD. Chairman of the 
Board 

g. Russell L Lewis, MD., Vice Chairman. 

3. A null Prelburghouee. D.O.. Secretory 

4. Robert Cullen, MD, Treasurer. 

The official address of the corporation 
to 330 East Lakeside St . P.O. Box 1109. 
Madison, Wisconsin 53701. 

Dated: July 13, 1977. 

Robert A. Derzow. 
Administrator. Health Care 
Financing Administration. 

|FR Doe 77 20827 FUed 7-18-77.8:45 ami 


WISCONSIN: PSRO AREA 11 

Redesignation of Conditional Professional 
Standards Review Organization 

Notice to hereby given that the Secre¬ 
tary of Health. Education, and Welfare, 
pursuant to Section 1154 of the Social 
Security Act. has redesignated The 
Foundation for Medical Care Evaluation 
of Southeastern Wisconsin, Inc., as a 
conditional Professional Standards Re¬ 
view Organization. (PSRO) for PSRO 
Area n of Wisconsin which area to desig¬ 
nated a Professional Standards Review 
Organization area in 42 CFR 1014 et 
seq. 


The Secretary has determined Unit 
the Foundation for Medical Care Evalu¬ 
ation of Southeastern Wisconsin. Inc is 
qualified to continue to assume the du¬ 
ties and responsibilities of a Profession*] 
Standards Review Organization as spe¬ 
cified In Title XI, Part B. of the Social 
Security Act. The aforementioned orga¬ 
nization to incorporated, accordin : to 
the laws of the State of Wisconsin as a 
non-profit professional organ! -/a i.on 
whose membership to voluntary and com¬ 
prises at least 25 percent of the licensed 
doctors of medicine or osteopathy en¬ 
gaged in active practice in PSRO Area 
II of Wisconsin. 

The principal officers of the Founda¬ 
tion for Medical Care Evaluation ol 
Southeastern Wisconsin, Inc., are 
Ham* amd Orricr Hold 

1. Mlcharl J. Molly, MD . President 

2. Albert J. Motoel. Jr- MD, Vice Pr«uidria 

3. Thomas F. JennlngA. MD.. Treasurer 

4. Kenneth O. Johnson. M-D, Secretory 

The official address of the corpora ’ion 
to 756 North Milwaukee St.. Milwaukee. 
Wisconsin 53202. 

Dated: July 13,1977. 

Robert A. Derzon 
Administrator , Health Cart 
Financing Administration 

| FR DOC.77-20633 FUed 7-18-77:8 45 Air 


Public Health Service 

ADMINISTRATOR. HEALTH SERVICES AD¬ 
MINISTRATION AND DIRECTOR. NA 
TIONAL INSTITUTES OF HEALTH 

Genetic Diseases; Delegation of Autho- ty 


Notice to hereby given that, pursue*: 
to the authority delegated by the Actim: 
Secretary of Health. Education, and 
Welfare to the Assistant Secretary tot 
Health (41 FR 37143). the Acting A*>id- 
ant Secretary for Health has made the 
following delegations under Part A. Tide 
XI of the Public Health Service Act us 
amended by Section 403 of Pub I. 34- 
278. providing for the establishment of 
a national program for basic and < 
plied research, research training tot¬ 
ing, counseling, and informatioi ana 
education programs with respect U> Ki¬ 
netic diseases: 


L Delegation to the Admini.sir.itor 
Health Services Administration with 
authority to redelegate, of authorities iui- 
der Section 1101 (42 UAC. 300b > f<* 
testing and counseling programs and in¬ 
formation and education program*; and 
Section 1105 (42 U.S.C. 300b-4> for a 
voluntary testing, diagnosis, counseling 
and treatment program through Fu^ir 
Health Service facilities, provided that 
where such authority to exercised in 
Public Health Service facilities not un¬ 
der the Jurisdiction of the Health ben - 
Ices Administration, it must be exerriM'u 
pursuant to an intra-agency agreeing 
between the Public Health Sen.ci 
agencies concerned. Thto delegation ex¬ 
cludes the authority to issue regulations 
2. Delegation to the Director, National 
Institutes of Health, with authority^ 
redelcgate. of authorities under Section 
1102 <42 U.S.C. 300b-l) for research 
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project grants and contracts concerning 
genetic diseases, excluding the authority 
to issue regulations, and Section 1106 
(42 UB.C. 300b-5> for reports, exclud¬ 
ing the authority to submit to the Pres¬ 
ident a comprehensive report on the ad¬ 
ministration of Part A. Title XI of the 
Public Health Service Act 

The above delegations were effective 
July 7. 1977. 

The August 18. 1976, delegation by the 
Assistant Secretary for Health to the 
Administrator. Health Services Admin¬ 
istration (41 FR 37143) for authorities 
.under Sections 1101, 1105, and 1106 of 
the Public Health Service Act has been 
superseded. 

Dated: July 7. 1977. 

Rupert Moure, 
Executive. Officer. 

Public Health Service. 

[FR Doc. 77-20707 Filed 7-18-77:8:45 ami 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(Colorado 23972-A 1 

COLORADO 

Pipeline Application; IGC Production Co. 

July 11. 1977. 

Notice is hereby given that, pursuant 
to Section 28 of the Mineral Leasing Act 
of 1920 (41 Stat. 449), as amended (30 
U.8.C. 185), IGC Production Company, 
Box 7008. Boise. Idaho 83707. has applied 
for a right of way for a 2 inch o.d. natural 
gas pipeline, approximately 1230 feet 
long, across the following National Re¬ 
source Lands: 

Sixth Principal Mwdiah, Cojxxiado 

T l N . R 101 W. 

Src. 6: Lot 14. SB^NEfc. 

The facility will enable applicant to 
rypply natural gas needed In the area 
through which the pipeline will go and 
to transport It to applicant's customers. 

The purposes of this notice are: To 
inform the public that the Bureau of 
Land Management will be proceeding 
with the preparation of environ¬ 
mental and other analyses necessary 
for determining whether the application 
should be approved and, if so. under what 
terms and conditions: to allow interested 
parties to comment on the application, 
•nd to allow any persons asserting a 
claim to the lands or having bona fide 
objections to the proposed natural gas 
pipeline right of way to file their objec¬ 
tions in this office. Any person asserting 
a claim to the lands or having bona fide 
objections must Include evidence that a 
thereof has boon served on the 
applicant 

Any comment, claim, or objections 
mu&t be filed with the Chief, Branch of 
Adjudication. Bureau of Land Manage¬ 
ment, Colorado State Office. Room 700, 
Colorado State Bank Building, 1600 
Broadway, Denver, Colorado 80202, as 


promptly as possible after publication of 
this notice. 

Thomas Hardin. 
Chief , Branch of Adjudication. 

|FR Doc.77-20588 Filed 7-18-77;8 45 om| 


[NM 300911 
NEW MEXICO 
Application 

July 12, 1977. 

Notice Is hereby given that, pursuant 
to Section 28 of the Mineral Leasing 
Act of 1920 (30 U.8.C. 185), as amended 
by the Act of November 16. 1973 (87 
Stat. 578), Northwest Pipeline Corpora¬ 
tion has applied for one 4%-inch nat¬ 
ural gas pipeline right-of-way across the 
following land: 

New Mexico Pxxncipai. Meridian. 

New Mexico 

T. 29 N . R 6 W.. 

See. 10, NE>4NW*;. 

This pipeline will convey natural gas 
across 0.252 miles of public land In Rio 
Arriba County. N. Mex. 

The purpose of this notice Is to Inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management, P.O. 
Box 6770. Albuquerque. N. Mex. 87107. 

Fred E. Padilla. 

Chief , Branch of Lands 
and Minerals Operations. 

(FR Doc 77-20684 Filed 7-18-77:0:45 am) 


[Oroup 419) 

CALIFORNIA 

Filing of Plat of Dependent Resurvey and 
Survey 

July 11. 1977. 

1. A plat of survey of the following 
described land, accepted May 12. 1977, 
will be officially filed in the California 
8tate Office, Bureau of Land Manage¬ 
ment. Sacramento. Calif., effective at 10 
a.m. on August 29,1977, 

San Bernardino Meridian. California 
T. 10 8.. R. 20 B., Sec. 80. Lots 1. 2. 3 and 4, 

The area described total* 327.94 acres. 

2. The plat also represents a depend¬ 
ent resurvey of portions of the Fourth 
Standard Parallel South, the west 
boundary and the subdivisional lines de¬ 
signed to restore the comers in their 
true original locations according to the 
best available evidence, and the survey 
of a portion of the Public Reserve Bound¬ 
ary, extension of the subdivlsional Unea, 
subdivision of section lines, a connect¬ 
ing line and a portion of the easterly 
right-of-way of the Coachella Canal of 
T. 16 8.. R. 20 E., San Bernardino Merid¬ 
ian. 
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3. The lands described in Paragraph 1 
are withdrawn in the Yuma Reclamation 
Project and are, therefore, not subject to 
disposition under the Public Land Laws 
or to location under the General Mining 
Laws. In addition, they are included in 
the area designated as the Imperial San 
Dunes Recreation Lands. 

4. All inquires relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, Room E-2841, 
2800 Cottage Way. Sacramento, Calif. 
95825. 

Eleanor K. Wilxinson. 

Chief. Branch of Records 
and Data Management. 

| PR Doc.77-20897 Piled 7-18-77.8:45 am| 


(Wyoming 69097J 

WYOMING 

Application 

Notice is hereby given that pursuant 
to 8ection 28 of the Mineral Leasing Act 
of 1920. as amended (30 U.S.C. 185), the 
Mountain Fuel 8upply Company of Salt 
Lake City. Utah, filed an application for 
a right-of-way to construct a 10^ inch 
pipeline for the purpose of transporting 
gas across the following described public 
lands: 

Sixth Principal Meridian. Wyoming 

T 18N .R. 112 
8ec 10. 

T. 19 N . R. 112 
Secs 2 and 10. 

T. 20N . R. 112 W., 

8 <n* 4. 10. 22. and 25. 

T. 21 N.. R. 112 W., 

Secs. 2. 14. 24. and 38 
T. 22 N., R. 112 W . 

Secs. 24. 28, and 34. 

TTie pipeline will transport gas from 
a point in sec. 19. T. 22 N.. k. Ill W , 
Lincoln County, to a point In sec. 15. T. 
18 N., R. 112 W.. where it will tie in to 
Mountain Fuel's Transmission Mainline 
Nos 1 and 13 In Uinta County. Wyo. 

The purpose of this notice Is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved and. 
if so, under what terms and conditions. 

Interested persons desiring to express 
their views should do so promptly. Per¬ 
sons submitting comments should in¬ 
clude their name and address and send 
them to the District Manager, Bureau of 
Land Management, P.O. Box 1869, Rock 
Springs. Wyo. 82901. 

Harold G. Stinchcomb. 

Chief. Branch of Lands 
and Minerals Operations. 

I FR Doc.77 20008 Filed 7-18-77:8:45 am| 


National Park Service 

NATIONAL REGISTER OF HISTORIC 
PLACES 

Notification of Pending Nominations 

Nominations for the following proper¬ 
ties being considered for listing in the 
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National Register were received by the 
National Park Service before July 11* 
1977. Pursuant to S 60.13(a) of 36 CPR 
Part 60. published in final form on Jan¬ 
uary 9. 1976. written comments concern¬ 
ing the significance of these properties 
under the National Register criteria for 
evaluation may be forwarded to the 
Keeper of the National Register. National 
Park Service. U.S. Department of the 
Interior. Washington. D.C. 20240. Writ¬ 
ten comments or a request for additional 
time to prepare comments should be sub¬ 
mitted by July 29. 1977. 

William J. Murtach. 
Keeper of the National Register. 

ARKANSAS 

Benton County 

Roger*. St. Louis-San Francisco Passenger 
Depot. 1st and Cherry Sis. 

Pulaski County 

Scott, All Souls Church, off AR 130. 

COLORAOO 

Clear Creek County 

Idaho Springs. Argo TunnW and Mill. 2617 
Riverside Dr. 

Denver County 

Denver. Demur Dry Goods Company Butid¬ 
ing. 16th nnd California 8U. 

Denver, Equitable Building. 730 X7th 8t 
Denver. Foster. A. C.. Building. 912 16th St 
Denver. Ghost Building, 500-618 16th 8t 
Denver. Kittredge Building , 511 16th 8t. 
Denver. Tramway Building, 1100 14th St. 

Dougint County 

8e<laUA vicinity. Indian Park School . 10 ml 
W of Dedalia on CO 67. 

Larimer County 

Fort Collins. Spruce Hall . Colorado State 
University campus. 

Prowers County 

Lamar, Davies Hotel. 122 N. Main St. 

Pueblo County 

Pueblo. Bowen Mansion . 220 W. 12th SL 
Pueblo. PUfctn Place Historic District. 300 
block W. Pttkln (south side) 

Rio Blanco County 

Meeker. St James Episcopal Church, 368 4lh 

8t 

Weld County 

Oreeley. Weld County Courthouse, 9th St¬ 
and 9th Avr 

IDAHO 

Elmore County 

Atlanta. Atlanta Historic District, Quarts 
Creek, Pine, and Main Ste 
Atlanta vicinity. Atlanta Dam and Power 
Plant. W of Atlanta on Boise River. 

Jerome County 

Jerome, Jerome National Bank, 100 E Main 
St. 

Latah County 

Moscow. Lieuallen, Almon Asbury, House. 101 
8. Almon Bt. 

Ncz Perce County 

Lewiston. Fix and Motley BulTdtngs. 200 
block Main St. 


Owyhee County 

Homedale vicinity, Poison Creek Stage Sta- 
fion. s of Homedale off Jump Creek Rd. 

Washington County 

Weiser, Galloway Thomas C.. House, 1120 E. 
2nd SL 

KENTUCKY 

Breckinridge County 

FalLi of Rough, Falls of Rough Historic Dis¬ 
trict. KY 110 (also In Grayson County). 

Clark County 

Winchester vicinity. Archeological Site 15 Ck 
J. 5f of Winchester. 

Fayette County 

Lexington. Morton . Will. Tavern Stand. 127 
S Limestone SL 

Henderson County 

Henderson. Barret House, 204 S. Elm Bt. 
Hickman County 

Oakton vicinity. McLeod Bluff Archeological 
• Site. W of Oakton. 

Afercrr County 

Harrodtiburg. St. Phillip's Episcopal Church. 
Short and Chiles Sta. 

Washington Com sty 

Springfield vicintty. fff. Roue Roman Catholic 
Church Complex. 1 ml. W of Springfield 
off US. 150. 

MASSACHUSETTS 

Hampden County 

East Long meadow. First Congregational 
Church of East Longmeadow. 7 Somers Rd. 
Springfield. Republican Block. 1366 Main 

SL 

* Middlesex County 

Cambridge. Harvard Square Subway Kiosk, 
Massachusetts Ave. and Boy Is ton SL 
Cambridge. Hasty Pudding CJwfc 12 Holyoke 

St. 

MICHIGAN 

Calhoun County 

Marshall. National House. 102 S Parkview. 
Wayne County 

Detroit. Engine Rouse Ho. II. 2737 Oratlot 

▲ve. 

Detroit. St. Albertos Roman Catholic 
Church. 4231 SL Aubin SL 

MINNESOTA 

Ramsey County 

St Paul. Htnkel-Sullivan House. 631 Brain - 
erd Are 

NEVADA 

Carson City County 

Carson City. Roberts. James D., House. 1217 
N. Carson SL 

Carson City. Si. Peter's Episcopal Church, 
312 N. Division St. 

Carson City. Virginia and Truckee Railroad 
Shop Building, between Stewart and Plana 
8L 

Canon City vicinity. Lakevieu: House. 4 ml. 
MV of Carson City on UJS 395 

Lincoln County 

Plocbe. Lincoln County Courthouse Lacour 
SL 

Washoe County 

Reno. Glendale Schoot, S. Virginia SL and 
Lietzke Lane 


NEW HAMPSHIRE 

Sullivan County 

Newport. Nettleton House. 26-30 Centra: SL 

NEW JERSEY 

Gloucester County 

Bridgeport vicinity. Salisbury Farm, W of 
Bridgeport. 

NEW YORK 

Dutchess County 

Poughkeepsie. Colltngwood Opera Jfotnr and 
Office Building. 31-37 Market St, 

SOUTH CAROLINA 

Georgetown County 

Georgetown vicinity. Mansfield Plantation, 
S ml. N of Georgetown off UJ3. 701. 

Georgetown vicinity. Prospect Bill Planta¬ 
tion ( Arcadia Plantation), 5 ml E of 
Georgetown off U-S. 17. 


DaitoJ County 

DeUae. DeGolyer Estate. 6526 Garland Rd 
|FR Doc.77-20312 Filed 7-18-77;8:45 am| 


Office of Hearings and Appeals 
| Docket No. M77--1931 

PLATEAU MINING CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord- | 
ance with the provisions of section 301 \c • 
of the Federal Coal Mine Health and 
Safety Act of 1969. 30 U.S.C. I 861 c 
(1970). Plateau Mining Company P O 
Drawer PMC. Price. Utah 84501. has filed j 
a petition to modify the application of 30 
CFR 77.214< a), refuse piles; general to 
its Star Point No. 2 Mine, located in 
Carbon County. Utah. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner states that compliance 

with the mandatory standard would 
create a much more hazardous comli lion | 

than simply pushing the material over 
the hillside without compaction. 

2. Material is being placed in the head 
of a very large and steep canyon rather 
tJvin hauling the material to active 
refuse piles. 

3. The reason for this ia that it is 3.3 
miles from the No. 2 Mine to the refiu* 
piles. The road Is a narrow winding road 

of which 1.9 miles varies from 10 to 30 | 

percent grade (see enclosed map l > This 
creates a severe hazard especially during 
inclement weather. 

4. The road to Uic active refuse pdf 
passes the Star Point No. 1 Nine portals 
and. If the mandatory standard were to 
be applied, tilts situation would create s 
traffic hazard because of man-trip md 
material going into that mine. 

5. The material that la being dump; <1 
into this refuse pile is rock from faults j 
and rock slopes. It has very’ 11M C com * 


»The enclosed map la available fa ' 
tlon at the address listed in th«* 
paragraph of this petition. 
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bustible materia] in it and poses no 
hazard of a spontaneous ignition. 

6. The canyon is several hundred feet 
deep. It is not possible to compact the 
refuse material by mechanical means 
without extensive road building to the 
bottom of the canyon and, since the en¬ 
tire head of the canyon is flil material, 
the road building and compaction opera¬ 
tions would be exposed to several hun¬ 
dred feet of potential loose fill and loose 
refuse material. 

7. At present, there is no access to the 
bottom of the canyon which would ex¬ 
pose anyone to possible sliding of the 
refuse material. 

8. The head of the conveyor belt is 200 
feet from the belt portal. The material 
discharged from the belt is being pushed 
over the face of the fill by a dozer. TO 
insure that all of the material Is pushed 
to a point in excess of 300 feet from the 
portal would require the dozer to work 
further down the slope and would expose 
the operation to loose fill material. 

9. A copy of this petition has been sent 
to the Office of the Solicitor. Division of 
Mine Health and Safety. UiJ. Depart¬ 
ment of the Interior. A copy of this pe¬ 
tition has been served to the representa¬ 
tive of the miners at the mine. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before August 18. 
1977. Such requests or comments must be 
filed with the Office of Hearings and Ap¬ 
peals. Hearings Division. U.S. Depart¬ 
ment of the Interior. 4015 Wilson Boule¬ 
vard, Arlington. Virginia 22203. Copies of 
the petition are available for inspection 
nt that address. 

David Torbett, 

Acting Director . 

Office of Hearings and Appeals . 

July 5. 1077. 

|TO Doc .77-77-20569 Filed 7-18-77:8:45 am] 


(Docket No. 1477-194) 

PLATEAU MINING CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301(c) 
of the Federal Coal Mine Health and 
Safety Act of 1969. 30 U.8.C. I 881(c) 
(1970), Plateau Mining Company. P.O. 
Drawer PMC. Price. Utah 84501. has filed 
a petition to modify the application of 
30 CFR 77.215(a), refuse piles; con¬ 
struction requirements. Star Point No. 2 
Mine, located in Carbon County. Utah. 

The substance of Petitioner’s state¬ 
ment Is as follows: 

1. Petitioner states that compliance 
with the mandatory standard would 
create a much more hazardous condition 
than simply pushing the material over 
the hillside without compaction. 

2. Material is being placed in the 
head of a very large and steep canyon 
rather than hauling the material to 
active refuse piles. 


3. The reason for this is that It is 3.3 
miles from the No. 2 Mine to the refuse 
piles. The road is a narrow winding road 
of which 1.9 miles varies from 10 to 22 
percent grade (see enclosed map) .* This 
creates a severe hazard especially during 
Inclement weather. 

4. The road to the active refuse piles 
passes the Star Point No. 1 Mine portals 
and. If the mandatory standard were to 
be applied, this situation would create a 
trac hazard with man-trips and ma¬ 
terial handling into that mine. 

5. The material that is being dumped 
into this refuse pile is rock from faults 
and rock slopes. It has very little combus¬ 
tible material in It and poses no hazard 
of a spontaneous ignition. 

8. Thq canyon is several hundred feet 
deep. It is not possible to compact the 
refuse material by mechanical means 
without extensive road building to the 
bottom of the canyon and. since the 
entire head of the canyon is hll material, 
the road building and compaction opera¬ 
tions would be exposed to several hun¬ 
dred feet of potential loose fill and loose 
refuse material. 

7. At present, there is no access to the 
bottom of the canyon which would expose 
anyone to possible sliding of the refuse 
material. 

8. The head of the conveyor belt is 200 
feet from the belt portal. The material 
discharged from the belt is being pushed 
over the face of the hill by a dozer. To 
Insure that all of the material is pushed 
to a point In excess of 300 feet from the 
portal would require the dozer to work 
further down the slope and would expose 
the operation to loose dll material. 

9. A copy of this petition has been 
sent to the Office of the Solicitor. Division 
of Mine Health and Safety. U-S. Depart¬ 
ment of the Interior. A copy of this peti¬ 
tion has been served to the representative 
of the miners at the mine. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before August 18. 
1977. Such requests or comments must be 
filed with the Office of Hearings and 
Appeals, Hearings Division. U.S. Depart¬ 
ment of the Interior, 4015 Wilson Boule¬ 
vard. Arlington. Virginia 22203. Copies 
of the petition are available for inspec¬ 
tion at that address. 

David Torbett. 

Acting Director. 

Office of Hearings and Appeals . 

July 5. 1977. 

[TO Doc.77-20570 Piled 7-18-77.8 45 ami 


(Docket No. M 77-108) 

PtATEAU MINING CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice Is hereby given that in accord¬ 
ance with the provisions of 301(c) of the 


1 The enclosed map to available for inspec¬ 
tion at the address listed in the last para¬ 
graph of this petition. 


Federal Coal Mine Health and Safety 
Act of 1969, 30 UB.C. 5 861(c) 0970), 
Plateau Mining Company. P.O. Drawer 
PMC. Price. Utah 84501. has filed a peti¬ 
tion to modify the application of 30 CFR 
77.215(h). refuse piles; construction re¬ 
quirements, to its Star Point No. 2 Mine, 
located in Carbon County. Utah. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner states that compliance 
with the mandatory standard would cre¬ 
ate a much more hazardous condition 
than simply pushing the material over 
the hillside without compaction. 

2. Material is being placed In the head 
of a very large and steep canyon rather 
than hauling the material to active 
refuse piles. 

3. The reason for this Is that it 4s 
33 miles from the No. 2 Mine to the 
refuse piles. The road is a narrow wind¬ 
ing road of which 1.9 miles varies from 
10 to 22 percent grade (see enclosed 
map l ). This creates a severe hazard es¬ 
pecially during inclement weather. 

4. The road to the active refuse piles 
passes the Star Point No. 1 Mine portals 
and. if the mandatory standard were to 
be applied, this situation would create 
a traffic hazard with man-trips and 
material handling into that mine 

5. The material that is being dumped 
into this refuse pile is rock from faults 
and rock slopes. It has very little com¬ 
bustible material in it and poses no haz¬ 
ard of a spontaneous Ignition. 

8 . The canyon is several hundred feet 
deep. It is not possible to compact the 
refuse material by mechanical means 
without extensive road building to the 
bottom of the canyon and. since the en¬ 
tire head of the cAnyon is fill material, 
the road building and compaction opera¬ 
tions would be exposed to several hun¬ 
dred feed of potential loose fill and loose 
refuse material. 

7. At present, there is on access to the 
bottom of the canyon which would ex¬ 
pose anyone to passible sliding of the 
refuse material. 

8. The head of the conveyor belt is 
200 feet from the belt portal. The mate¬ 
rial discharged from the belt is being 
pushed over the face of the fill by a 
dozer. To insure that ail of the material 
Is pushed to a point In excess of 300 
feet from the portal would require the 
dozer to work further down the slope 
and would expose the operation to loose 
fill material. 

9. A copy of this petition has been sent 
to the Office of the Solicitor, Division of 
Mine Health and Safety. U. S. Depart¬ 
ment of the Interior. A copy of this pe¬ 
tition has been served to the representa¬ 
tive of the miners at the mine. 

Request for Hearing cr Comments 

Persons interested in this petition may 
request a hearing on the petition or 
furnish comments on or before August 
18.1977. Such requests or comments must 
be filed with the Office of Hearings and 


1 The enclosed map U available for Inspec¬ 
tion at the address listed in the last para¬ 
graph of this petition. 
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Appeals. Hearings Division. U. S. Depart¬ 
ment of the Interior. 4015 Wilson Boule¬ 
vard. Arlington. Virginia 22203. Copies of 
the petition are available for inspection 
at that address. 

July 5. 1077. 

David Torbitt. 

Acting Director , Office of 
Hearings and Appeals. 

(Pm Doc 77-20671 Filed 7-10-77;8:45 am} 


(Docket No M 77-1001 

PREECE ENTERPRISES, INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301(c) 
of the Federal Coal Mine Health and 
Safety Act of 1969. 30 U.S.C. 861(c) 
(1970‘. Preece Enterprises. Inc.. Route 2, 
Box 5. Turkey Creek. Kentucky 41570 has 
filed a petition to modify the application 
of 30 CFR 75.1710 cabs or canopies; elec¬ 
trical face equipment, to its No. 1 Mine, 
located in Pike County. Kentucky. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner feels that the installation 
of canopies on its equipment is treating 
a hazard to the equipment operators. 

2. Petitioner’s haulage equipment con¬ 
sists of 1 Long Airdox coal drill; 1 15RU 
cutting machine: 3 6SC shuttle cars; 1 
D2 Acme roof bolter; 1 968 Goodman 
loading machine and 1 AR95 Elkhom 
scoop 

3. The No. 1 Mine is in the Pond Creek 
Seam and ranges from 46 to 48 inches 
in height. The coal seam has consistent 
ascending and descending grades which 
create dips in the coal bed. As a result 
of these dips, the canopies have to be 
Installed in such a manner as to prevent 
them from getting against the roof and 
possibly destroying roof support. This 
only allows a 23-inch vertical operating 
compartment which limits the vision of 
the equipment operators and creates a 
hazard to them as well as to the other 
employees in the mine. 

4. Petitioner feels that since the equip¬ 
ment operators’ vision is limited and be¬ 
cause of the position required in order 
to be seated in the decks, the installation 
of canopies could be a contributing fac¬ 
tor in any accidents which may arise. 

Request for Hzarikg or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before August 18. 
1977. Such requests or comments must 
be filed with the Office of Hearings and 
Appeals. Hearings Division. OB. Depart¬ 
ment of the Interior. 4015 Wilson Boule¬ 
vard. Arlington, Virginia 22203. Copies of 


the petition are available for inspection 
at that address. 

July 5.1977. 

David Torbett, 
Acting Director. 

Office of Hearings and Appeals. 
July 5. 1977. 

|PR Doc.77-20672 Plied 7-18-77;8:45 ami 


(Docket No. M 77-181) 

RANGER FUEL CORP. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301(c) 
of the Federal Coal Mine Health and 
Safety Act of 1969. 30 U.S.C. 861(c) 
(1970). Ranger Fuel Corporation, c/o 
Robert C. Kota, Attorney, Lebanon, Vir¬ 
ginia 24266. has filed a petition to modify 
the application of 30 CFR 75.316. ventila¬ 
tion system and methane and dust con¬ 
trol plan, to Its Becklcy No. 1 Mine, lo¬ 
cated In Wyoming County. West Virginia. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Beckley No. 1 Mine is operated in 
the Beckley and Sewell coal beds and has 
been designed, ultimately, for 11 units. 8 
in the Beckley coal bed and 3 in the Se¬ 
well coal bed. At the present time, there 
are 5 units In the Beckley and 1 in the 
Sewell. All units are planned to be either 
continuous or conventional and will be 
developed on the basis of six entries. Ex¬ 
perience in the Becklcy No. 1 Mine to date 
has shown that multiple entry develop¬ 
ment In excess of six entries creates 
problems with vertical and horizontal 
pressures; therefore. Petitioner plans to 
develop no more than six entries at a 
time. 

2. Large quantities of methane in the 
coal bed and adjacent strata are forseen 
for the mine, based upon the present lib¬ 
eration rate < 608, 345 CFM per 24 hours). 
This Is based upon very limited initial 
development and the experience of ad¬ 
jacent mines in the areA- Records of the 
Olen Rogers Mine of the Raleigh-Wyo¬ 
ming Coal Company. Olen Rogers. West 
Virginia. Indicate a range of 1.200 to 
2,700 cubic feet of methane per ton of 
coal mined. In addition, the methane 
ranged from 2.800.000 to 6.500,000 cubic 
feet per 24 hours. Thus, large volumes of 
air will be required to dilute and carry 
away the large amounts of methane ex¬ 
pected to be liberated. 

3. Inherent roof and bottom conditions 
and overburden, averaging about 1,100 
feet, place strict limitation on the num¬ 
ber of airways or entries that can be 
safely developed. Multi-purpose use of all 
entries that can be provided is required 
under the best known and accepted de¬ 
sign parameters. 

4 . Due to expected methane liberation, 
Petitioner plans to utilize a split system 


of face ventilation and. in so doing, use 
of the air In the belt entry Is Imperative. 

5. As a result of the foregoing. Peti¬ 
tioner submits this petition for modi¬ 
fication so that it can use the air In the 
belt entries to assist In ventilating the 
faces with a spilt system of ventilation. 

6. Maps for Beckley No. 1 Mine were 
submitted, most recently on January n, 
1977 «Sewell) and February 17, 1977 
1 Beckley), to James Krese. District Man¬ 
ager, District 4, Mount Hope. West Vir¬ 
ginia. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before August 18. 
1977. Such requests or comments must 
be filed with the Office of Hearings and 
Appeals. Hearings Division. U.S. Depart¬ 
ment of the Interior. 4015 Wilson Boule¬ 
vard. Arlington, Virginia 22203. Copies of 
the petition are available for Inspection 
at that address. 

David Torbett, 
Acting Director . Office of 
Hearings and Appeals. 

July 5. 1977. 

|FK Doc.77-20573 Filed 7-l8-77;8:45 am| 


INTERNATIONAL TRADE 
COMMISSION 

PRELIMINARY DRAFT OF PARTS OF AN 
ENUMERATION OF ARTICLES TO PRO 
VIDE FOR COMPARABILITY AMONG 
U.S. IMPORT, PRODUCTION. AND EX¬ 
PORT DATA 

Release for Public Comment 

Notice is hereby given that the United 
States Departments of the Treasury and 
Commerce and the United States Inter¬ 
national Trade Commission are releas¬ 
ing for public comment the following 
preliminary draft of ports of an enu¬ 
meration of articles which will provide 
for comparability among U.S. import. 
production, and export data pursuant to 
section 484(e) of the Tariff Act of 1930 
< 19 UJB.C. 1484(e) >. as amended by sec¬ 
tion 608(a) of the Trade Act of 1974 
G9 UB.C. 2101); 

Paper, paperboard, and product* thereof, 
books, pamphlets, and other printed and 
manuscript material*—schedule 2, port* 
4 and 5. TarUT Schedule* of the United 
States Annotated <TSUSA>; release date 
July 8, 1977. 

Background.—The preparation of th* 
draft by the three agencies has generally 
proceeded from recommendations made 
in a joint report of the Secretary or 
Commerce and the U.S. International 
Trade Commission, dated August 1,19(3. 
submitted to Congress and the Presi¬ 
dent pursuant to section 608' b> of uw 
Trade Act of 1974, and entitled ‘Prin¬ 
ciples and Concepts Which Should Ouldc 
the Organization and Development of an 


FEDERAL REGISTER. VOL 42. NO. 138—TUESOAY, JULY 1?, 1977 








NOTICES 


37073 


Enumeration of Articles Which Would 
Result in Comparability of U.8. Import, 
production, and Export Data/* 

The report noted that the principal 
advantages of achieving comparability 
among import, production, and export 
data are— 

t. To permit the development and Imple¬ 
mentation of a more coordinated and effi¬ 
cient. program for the administration, inter¬ 
pretation, and maintenance or national 

2 To Improve and facilitate the publica¬ 
tion of trade data moat useful for interna¬ 
tional economic analysis: 

3. To permit more reliable analysis of the 
impact of external trade on domestic indus¬ 
try 

In making specific recommendations 
concerning the organization and devel¬ 
opment of an enumeration of articles 
which would result in comparability, the 
report recognized various prerequisites 
to achieving comparability, such as ad¬ 
hering to sound nomenclature principles, 
employing identical descriptive tech¬ 
niques and product definitions, using 
compatible standards of valuation and 
measurement, and providing for cen¬ 
tralized responsibility for interpretation 
and coordinated responsibility for main¬ 
tenance. The report also acknowledged 
many of the practical considerations in¬ 
volved In achieving comparability among 
the three generally discordant classifica¬ 
tion systems presently used for the col¬ 
lection of import, production, and ex¬ 
port data, Including reconciling differ¬ 
ences among the three existing systems, 
preserving statistical continuity, and 
achieving useful levels of product com¬ 
parability with the least disruptive im¬ 
pact on current programs and reporting. 

In summary’, the specific recommenda¬ 
tions provided that— 

1. The organisational framework of the 
TSUS tihoulU he adopted a s the bo&la for 
the enumeration of the export schedule 

2. The review and development of an 
enumeration ahotild take into account the 
current import, production, and export prod¬ 
uct claaaea, with the primary aim of obtain- 
1 d£ omparabiUty at a common level 

3 Changes may be proposed to any system, 
including combinations, subdivisions, and 
mrdiflcaUons of existing language and con¬ 
tent. In particular, consideration should be 
flven to updating of definition* and terms 
to make them more reflective of current 
practice in the trade It must be borne In 
mir.d that the T5US structure and detail are 
IWlly baaed. Therefore, the enumeration 
should consist of individual TSU8A olaaslff- 
cauona, or combinations of individual 
TBUSA classifications (current or as proposed 
by thW program), since this is the only way 
to attain comparability to the relatively 
ri^d cia*aiflcaUons of Imports Combinations 
may bo made of commodities falling in dif¬ 
ference TSUS classes. If necessary, as long 
a* they consist of aggregations of Individual 
TSUS A classifications. 

Continuing program /or statistical an- 
notafion .—The establ lament of an enu¬ 
meration for statistical purposes is. and 
should be looked upon as, a continuing 
program. It is intended that the initial 
modifications to the Import, production, 
mid export schedules will sene as a ba¬ 


sis for further refinement and change. 
Modifications to each of the systems will 
be mode from time to time to reflect 
changing statistical needs and also to 
improve the comparability of U.8. trade 
data with trade data reported by other 
countries on the basis of the Standard 
International Trade Classification 
<SITC>. The publication of trade data 
by the Department of Commerce on the 
basis of the 8ITC will continue. 

Modifications to the Tariff Schedules 
of the United States.— Any proposals to 
modify the TSUS (other than statistical 
annotations thereto) could not be imple¬ 
mented without legislative approval. 
After comments have been recovered and 
reviewed, consideration may then be 
given to the extent of, and need for. 
amendatory legislation. 

Comments by interested parttes .— 
Over the next several months further 
preliminary' drafts will be released for 
public comment and consideration. In¬ 
terested parties are invited to comment 
on all aspects of the comparability pro¬ 
gram. Specific recommendations and 
proposals are invited with respect to the 
extent to which the drafts would — 

Recognize the specific needs of users of sta¬ 
tistic*; 

Facilitate economic analyst; 

Reflect sound principle* of commodity Iden¬ 
tification and specifications; and 
Impose undue reporting burdens for busi¬ 
ness establishments. 

We would also welcome comments with 
respect to modifications which would 
provide greater comparability with the 
srre (revision 2). 

Copies of the drafts arc available from 
the Chief, Industry and Commodity Clas¬ 
sification Branch. Economic Surveys Di¬ 
vision, U.S. Bureau of the Census. Wash¬ 
ington. D.C. 20233. 

Written comments should be submit¬ 
ted at the earliest practicable date, but. 
to be assured of consideration, not later 
than August 1. 1977. Such statements 
should be submitted to the Chief. In¬ 
dustry and Commodity Classification 
Branch, at the address shown above 

Issued: July 13. 1977. 

By order of the Commission 

Rsknctii R Mason, 

Secretary. 

|PR Doc.77-20076 Plied 7-18-77:8:45 am| 


DEPARTMENT OF LABOR 

Employment and Training Administration 

MIGRANT AND OTHER SEASONALLY 
EMPLOYED FARMWORKER PROGRAMS 

Funding of HEP and CAMP Projects 

AGENCY: Employment and Training 
Administration. Labor. 

ACTION: Notice. 

SUMMARY: This notice announces the 
Intention of the Department of Labor 
(DOL) to continue to fund High School 
Equivalency Programs < HEP’s) and 
College Assistance Migrant Programs 
(CAMP’s) for another year under title 


in of the Comprehensive Employment 
and Training Act iCETA) of 1973 as 
amended. The next program year for 
HEP and CAMP projects will be Sep¬ 
tember 1, 1977 to August 31. 1978. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Paul A. Mayrand. Chief, Division of 
Farmworker Programs, Department 
of Labor/Employment and Training 
Administration. 601 D 8treet, N.W.. 
Washington. DC.. 20213. phone 202- 
376-7288 

SUPPLEMENTARY INFORMATION 
197$ Amendments to the Higher Educa¬ 
tion Act directed the Department of 
Health. Education, and Welfare 
' DHEW • to conduct a study of these 
programs with a view towards providing 
recommendations as to whether the pro¬ 
grams should be continued, and if so. 
which agency. DOL or HEW. would best 
administer them. The study has been 
conducted, and DOL will shortly have 
an opportunity to review and comment 
on the study. Thereafter, the study will 
be presented to Congress for its consid¬ 
eration. Since the HEP and CAMP pro¬ 
grams are due for refunding August 31. 
1977, DOL will refund the programs for 
an additional year. This will allow all 
interested parties sufficient time to eval¬ 
uate the DHEW report and make appro¬ 
priate arrangements for future funding. 

Funds for the next program year of 
HEP and CAMP projects will be pro¬ 
vided under title m. section 303 of the 
Comprehensive Employment and Train¬ 
ing Act (CETA) of 1973 as amended. 
HEP and CAMP projects have been noti¬ 
fied in writing of the decision to con¬ 
tinue direct funding and instructed to 
submit the documents required to re¬ 
ceive additional funds. Following Ls a 
list of grantees to be refunded and esti¬ 
mated funding amounts: 


linniw 


Amount 


Typ* M 
crunt 


Cut futile Uni rendty of Purrto 

Kfe*. 

Unlvroity of Miami, Florida 

l’i»lvrnl»yo(Wiwtt<n ... 

Kmuth New Mexico Utdvenily. 

N’- w MnJoo T «v f j uicaLToca 
ttonal Hehool. 

Ton Annftctui Uulvmity. 
T«xoi. 

Do ... 

8i. Edward* U ul r«mty, Ttxw«. 

f nlrerMty of Houston, Trtttf 

Unlvenltyof Tetotai El Paon 
Tftw. 

Xehrnj&a Human Knatxmm 
FouodaUuit. 

Adams }*fate CoJhwe, (''dorado. 

Southern Colorado State 
Colkfe. 

California Polytechnic State 

San Diego State l’nJrentity, 
conform*. 

L-at malty of rarffk. California. 

University of Oregon.._ 

WMldnctonSlat* University... 


KSOl227 IIEP 

XU.*40 HEP 
S2M7R IIEP 

too.tc: >iep 

288.806 IIEP 

314.000 HEP 

200,000 CAMP 
322.000 CAMP 
312, «1 HEP 
315,010 HEP 


3*421 


HEP 


224618 «’AMP 
321, »7 CAMP 

376.240 HEP 
271,614 CAMP 

2Q7.SGO HEP 
3®, 2SA HEP 
SU.K2 IIEP 


Signed at Washington. D.C.. the 6th 
day of July. 1977. 

Paul A. Mayrand, 

Chief. Division 
of Farmworker Programs. 

|PR Doc.77-20654 Piled 7-18-77:8:45 am) 
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Office of the Secretary 

ITA-W-1072J 

CONVERSE ROBBER CO. 

Correction of Certification Regarding EH- 

gibilfety To Apply for Worker Adjustment 

Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor issues the following correction of 
the Certification Regarding Eligibility to 
Apply for Worker Adjustment Assist¬ 
ance applicable to workers and former 
workers of Converse Rubber Company 
(TA-W-1672). 

In FR Doc. 77-14457 appearing at page 
25937 in the Federal Register on May 
20. 1977, words were omitted. As a result 
the Detroit, Michigan regional sales of¬ 
fice was not identified, the regional sales 
offices were listed as sales offices and the 
local sales offices were not identified in 
the certification. Accordingly, the follow¬ 
ing corrections should be made: 

1. The 3rd column. 7th paragraph. 5th line. 
Is corrected by adding the location "Detroit, 
Michigan;" immediately following the loca¬ 
tion "New York. New York;" 

2. The 3rd column. 7th paragraph. Oth line, 
is corrected by adding the word "regional" 
immediately following the word "Georgia" 
and 

3. The 3rd column. 7th paragraph. 7th line. 
Is corrected by adding the phrase "and all 
local sales offices under their jurisdiction" 
immediately following the word "Company." 

Signed at Washington. D.C., this 8th 
day of July 1977. 

Harry Orubert, 
Director . Office of 
Foreign Economic Research. 

|FR Doc 77-20645 Piled 7-18-77:8:45 am) 


|TA-W-17S5| 

SUSAN GARMENT CO. 

Negative Determination Regarding Eli¬ 
gibility To Apply for Worker Adjustment 
Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1755: Investigation regarding certifi¬ 
cation of eligibility to apply for workers 
adjustment assistance as prescribed in 
8ection 222 of the Act. 

The investigation was initiated on 
March 3, 1977 in response to a worker 
petition received on March 3. 1977 which 
was filed by the International Ladies* 
Garment Workers Union on behalf of 
workers and former workers producing 
women's sportswear at the Philadelphia, 
Pennsylvania plant of the Susan Gar¬ 
ment Company. 

The notice of investigation was pub¬ 
lished in the Federal Register on March 
22. 1977 (42 FR 15477>. No public hear¬ 
ing was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained from 
the International Ladies’ Garment 
Workers Union, the 8usan Garment 
Company, the U.8. Department of Com¬ 
merce, the U.S. International ‘Trade 


Commission, industry analysts, and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and Issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the worker* in the workers* Arm or an 
appropriate subdivision thereof, have become 
totally or partially separated, or are threat¬ 
ened to become totally or partially »eparted: 

(2) That sales or production, or both, of 
such Arm or subdivision have decreased ab¬ 
solutely: 

(3) That articles llkey>r directly competi¬ 
tive with those produced by the Arm or sub¬ 
division are being Imported in increased 
quantities, either actual or relative to do¬ 
mestic production; and 

(4) That such increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The term "contributed im¬ 
portantly'* means a cause which Is impor¬ 
tant but not necessarily more important than 
any other cause/ 

Without regard to whether any* of the 
other criteria have been met, criterion 
two (2) hag not been met. 

Under the general category of women’s 
sportswear, production at the Susan Gar¬ 
ment Company in 1976 was divided into 
women’s jackets (more than 80 percent), 
women’s shirts and blouses (greater than 
15 percent), and womens slacks and 
dresses (less than 5 percent). The pro¬ 
duction process involves the sewing of 
pre-cut materials into the above men¬ 
tioned articles of women's clothing. De¬ 
pending upon the style requirements, 
production workers sew pockets, sleeves, 
seams, zippers, collars, and buttons In 
the construction of the finished product. 
Jackets are made of either cotton, poly¬ 
ester. or a blend with 70 percent of these 
articles being knit and 30 percent being 
woven. These jackets are used in com¬ 
bination with slacks for casual use. 
Shirts and blouses are made of either a 
polyester or a blend with 50 percent of 
these articles being woven and 50 per¬ 
cent being knit. Slacks and dresses rep¬ 
resent less than five percent of produc¬ 
tion. All products are retailed either in 
major chain stores or in specialty shops. 

Production at the Susan Garment 
Company in value, adjusted to 1974 dol¬ 
lars. decreased 5.2 percent from 1974 to 

1975 and then Increased 27.2 percent 
from 1975 to 1976. Production in value, 
adjusted to 1974 dollars increased 16.6 
percent In January of 1977 compared to 
January* of 1976. From the third quarter 
of 1975 through the fourth quarter of 

1976 production in value (unadjusted) 
increased in each quarter compared to 
the same quarter of the previous year. 
Sales equal production. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that sales or production or both at the 
Philadelphia. Pennsylvania plant of the 
Susan Garment Company have not de¬ 
clined absolutely as required in Section 
222 of the Trade Act of 1974. 


Signed at Washington. D.C. this 11th 
day of July 1977. 

Brian Turner. 

Executive Assistant to the Dep¬ 
uty Under Secretary lor In¬ 
ternational Affairs . 

|FR Doc.77 20546 Filed 7-18-77:8:45 ami 


|TA-W-1460| 

TIMKEN CO. 

Negative Determination Regarding Eli¬ 
gibility To Apply for Worker Adjustment 

Assistance 

In accordance with Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1460: investigation regarding certifi¬ 
cation of eligibility to apply* for worker 
adjustment assistance as prescribed in 
Section 222 of the Act. 

T7ie investigation was initiated on De¬ 
cember 15. 1976 in response to a worker 
petition received on that date which was 
filed by the United Steelworkers of Amer¬ 
ica on behalf of workers and former 
workers producing tapered roller bearings 
at the Canton, Ohio plant and the Garn- 
brlnus Steel plant at Canton. Ohio of the 
Timken Company. Canton. Ohio. 

The Notice of Investigation was pub- 
lished in the Federal Register on Jan¬ 
uary 7. 1977 (42 FR 1538). No public 
hearing was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of the Timken 
Company, its customers, the U.8. Depart¬ 
ment of Commerce, the Ui3. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative 
determination and issue a certification 
of eligibility to apply fo radjustment as¬ 
sistance, each ofthe group eligibility re¬ 
quirements of 8ectlon 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the worker* In the worker*' Arm, or an 
appropriate subdivision thereof, have become 
totally or partially separated. or are threat¬ 
ened to become totally or partially separated: 

(2) That sale* or production, or both, of 
such Arm or subdivision have decreased ab¬ 
solutely; 

(3) That article* like or directly competi¬ 
tive with those produced by the Arm or 
subdivision are being Imported In increased 
quantities, either actual or relative to domes¬ 
tic production; and 

(4) That such increased Import* have con¬ 
tributed importantly to the aeparatioiuv or 
threat thereof, and to the decrease in sale* 
or production. The term "contributed im¬ 
portantly" mean* a cause which Is Important 
but not necessarily more important than any 
other cause. 

Without regard to whether any of the 
other criteria have been met. criterion 
(4) has not been met. 

Significant Total or Partial 
Separations 

Employment of production 
declined 4.8 percent in 1976 compared 
to 1975. 
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Sales or Production, or Both. Have 
Decreased Absolutely 

Using 1974 as a base year, production 
oi tapered roller bearings declined 3.6 
percent In 1975 and Increased 0.8 percent 
In 1976. Production declined In the first, 
third and fourth quarters of 1976 com¬ 
pared to the same quarters of 1974. 

Increased Imports 

Imports of tapered roller bearings in¬ 
creased from $14.7 million In 1972 to $21.0 
million in 1973 to $25.9 million in 1974. 
Imports declined to $25.2 million In 1975 
but increased in 1976 to $41.6 million. 
The import-production ratio increased 
from 3.5 in 1972 to 4.1 in 1973 to 4.4 in 
1974 The ratio declined to 4.2 in 1975 
but increased to 6.1 in 1976. 

Contributed Importantly 

Timken's major customers for tapered 
roller bearings are the major auto manu¬ 
facturers and other major commercial 
vehicle producers that make trucks, con¬ 
struction and agricultural vehicles. Most 
of these customers increased purchases 
from Timken both in 1975 and in 1976. 
Only one customer surveyed decreased 
purchases from Timken while increasing 
purchases of imported bearings. These 
mercased purchases of imported bearing 
amounted to less than one percent of 
Tlmkin’s total sales to the firms sur¬ 
veyed. Customers stated that many fac¬ 
tors affect purchases of bearings espe¬ 
cially and price. At the present time, 
domestic bearing manufacturers supply 
most of their requirements. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles like 
or directly competitive with tapered 
roller bearings produced by the Canton. 
Ohio plant and the Oambrinus Steel 
plant at Canton, Ohio of The Timken 
Company did not contribute importantly 
to the decline in sales or production or 
fteparutions of workers of that firm. 

Signed at Washington. D.C. this 8th 
day of July* 1977. 

Harry Orubert. 

Director . Office 

of Foreion Economic Research. 

i KR Doc 77-20647 Filed 7-18-77:8:48 am| 


INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the Sec¬ 
retary of Labor under section 221(a) of 
the Trade Act of 1974 ("the Act") and 
are identified in the Appendix to this no- 
tke. Upon receipt of these petitions, the 
Director of the Office of Trade Adjust¬ 
ment Assistance, Bureau of International 
Labor Affairs, has instituted investiga¬ 
tions pursuant to section 221<a> of the 
Act and 29 CFR 90.12. 

The purpose of each of the investiga¬ 
tions is to determine whether absolute 
or relative increases of imports of articles 


like or directly competitive with arti¬ 
cles produced by the workers’ firm or an 
appropriate subdivision thereof have con¬ 
tributed importantly to an absolute 
decline in sales or production, or both, 
of such firm or subdivision and to the 
actual or threatened total or partial sepa¬ 
ration of a significant number or pro¬ 
portion of the workers of such firm or 
subdivision. 

Petitioners meeting these eligibility re¬ 
quirements will be certified as eligible to 
apply for adjustment assistance under 
Title II. Chapter 2. of the Act in accord¬ 
ance with the provisions of Subpart B 
of 29 CFR Part 90. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or threat¬ 
ened to begin and the subdivision of the 
firm involved. 

Pursuant to 29 CFR 90.13. the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject matter 
of the investigations may request a pub¬ 


lic hearing, provided such request is filed 
in writing with the Director, Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than July 
29. 1977. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of the investigations to the 
Director, Office of Trade Adjustment As¬ 
sistance. at the address shown below, not 
later than July 29, 1977. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjust¬ 
ment Assistance. Bureau of International 
Labor Affairs. U.8. Department of Labor, 
200 Constitution Avenue NW„ Wash¬ 
ington. D C. 20210. 

Signed at Washington, D.C. this 7th 
day of July 1977. 

Marvin M. Fooks. 

Director, Office of 
Trade Adjustment Assistance . 


Appendix 


Ivmionw: untatV Dal# DtUof PrtIUon 

work«rt or former Locottoo r*M*T*d petition No. ArUrU prodne*! 

workers Of— 


Admiral Corjv 
(IBEW). 

Dot Indurtrtoc. I nr. 
(company). 

I*mb*rt Mauuteetar- 
in* Co, (worker*). 

Rappahannock 
Sportswear COt 
(workers). 


McHenry, ID _July 1,1977 June 25,1177 TA-W-2. W 

Be. PlafnfVkS, N J... June SO, 1777 June 37.1777 TA-W-2,177 

Chilttcotbo, Mo._July A 1777 June 3*1777 TA-W-2, J« 

Frederick it vi r». Vo.. July M777 June 2ft, 1777 TA-W 2,177 


TV tuner* and yoke*. 

Wanhal dipper* fur 
women and chlMrru. 
Worm cotton work 

ftOTW 

Mr n't drr*e trmiwr* 


|FR Doc.77-20644 Filed 7-18-77:8:45 am) 


LEGAL SERVICES CORPORATION 

JUNE 1977. AUDIT AND ACCOUNTING 
GUIDE 

Instruction on Use 

July 14, 1977. 

The Legal Services Corporation was 
established pursuant to the Legal Serv¬ 
ices Corporation Act of 1974 (the "Act"), 
Pub. L. 93-355, 88 Slat. 378. 42 UB.C. 
2996-29961. Section 1009(0(1) of the 
Act requires that recipients of financial 
support from the Corporation provide 
for an annual financial audit. Recently, 
the Corporation prepared and distrib¬ 
uted a revised Audit and Accounting 
Guide (June 1977) for use by recipients 
and Independent certified public ac¬ 
countants or other auditors who per¬ 
form such audits. Tills revised Guide su¬ 
persedes all previous such guides. 

Pursuant to Section 1008(e) of the 
Legal Services Corporation Act. the 
Comptroller of the Legal Services Cor¬ 
poration hereby instructs recipients to 
use the revised Guide for all auditing 
and accounting functions required by 
the Corporation. 

Effective date: This Instruction shall 
become effective July 19,1977. 

Fabio de la Torre, 
Comptroller. 

(FR Dor 77 20685 Filed 7-18-77,8 45 am) 


NATIONAL SCIENCE FOUNDATION 

PRIVACY ACT OF 1974 
Additional System of Records 

Pursuant to the requirements of sec¬ 
tion 3 of the Privacy Act of 1974, 5 
UB.C. 552a(c)(4). notice Is hereby 
given of the existence and character of 
a new system of records to be maintained 
by tiie National Science Foundation and 
of the routine uses thereof. Interested 
persons are invited to submit written 
data, views or arguments to the Director. 
National Science Founadtion. ATTN: 
General Counsel. Washington. D.C. 
20550, not later than August 18. 1977. 

NSF-44 

System unmet 

Visiting Women Scientists Roster. 
$y»lent location: 

Research Triangle Institute. P. O. Box 
12194. Research Triangle Park, N.C. 
27709. 

(latreorifK of individual* covered by the 
t yalem t 

Women scientists who have applied to 
visit high schools as part of NSF^s Visit¬ 
ing Women Scientists Program. 
Categories of records In the system i 

Name, address. ID number, science 
field, present occupation, previous posJ- 
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tions, degrees and year of award, race, 
marital status, and amount of time avail¬ 
able for participation In the program. 

Routine umh of record maintained in the 
system, including catcgorica of o*cn, 
nml the purpose* of much o«*M 

Information will be used by Research 
Triangle Institute project staff to select 
women scientists to visit a group of high 
schools. 

Policies and practice* for storing, retriev¬ 
ing, arcruing, retaining, and dt«po«- 
ing of record* in the ayalrm: 

Storage: 

Names, addresses. ID numbers, science 
fields and present occupations will be 
stored on computer disk; additional in¬ 
formation will be on paper records main¬ 
tained in file folders. 

Rclrte* ability: 

Computer records retrievable by ID 
number, name, geographic location, sci¬ 
ence field, type of occupation: paper rec¬ 
ords retrievable by ID number. 

netrntion and di«po*aI: 

Maintained at the Research Triangle 
Institute until completion of program; 
then turned over to NSF for disposition. 

Safeguard*: 

The records are kept secure in a locked 
vault-like room in a building which has 
controlled sign entry and is monitored by 
a security force. 

Record* wnlcf ratrgorir*; 

Information obtained from individuals 
and professional organisations. 

System purpose: 

The purpose of the system is to main¬ 
tain a roster of women scientists who 
are Interested in visiting high schools to 
encourage young women to consider ca¬ 
reers in science and technology. The In¬ 
formation In the system will be used to 
ensure that the group of women scien¬ 
tists who visit the schools Includes a 
variety of ages, science fields, types of 
occupations, races, marital status, etc. 

Protection againM unauthorized acre**: 

A password protection system for ac¬ 
count codes and data sets will be used; 
only authorised project personnel will 
have access to the computer files. Paper 
records will be stored in locked file draw¬ 
ers; the building in which they are stored 
is locked during non-business hours. 

Richard C. Atkinson. 

^ Director. 

July 12. 1977. 

I PR Doc.77-20681 Filed 7-18-77.8:45 am) 

NATIONAL TRANSPORTATION 
POLICY STUDY COMMISSION 

TRANSPORTATION ISSUE 
Hearings Set 

Conflicting views on national trans¬ 
portation issues will be aired at public 
hearings scheduled by the National 


Transportation Policy Study Commis¬ 
sion for August 10. 1977. in Seattle. 
Wash 

The hearings, part of a nationwide ser¬ 
ies planned by the Commission, are in¬ 
tended to help determine the needs of 
our Nation's communities, the transpor¬ 
tation industry, shippers, the traveling 
public, and the American taxpayer. 

The Commission, composed of 19 
members, including twelve Members of 
Congress and seven public representa¬ 
tives, was created by Congress to exam¬ 
ine. evaluate, and analyze our Nation's 
transportation needs and resources 
through the year 2000. Hie Commis¬ 
sion's final report and policy recommen¬ 
dations are due on December 31, 1978. 

The Commission plans to organize 
testimony of witnesses to insure that it 
hears from all of the various interests 
with a stake in transportation, such as 
labor, management, shippers, consumers, 
state governments, and environmenta¬ 
lists. 

The hearings will be held In the Fed¬ 
eral Building. 915 Second St., rooms 370 
and 380. Seattle. Wash. 

Those Interested in testifying person¬ 
ally or in submitting written statements 
should contact no later than 6 p m.. Au¬ 
gust 1. 1977: Mr. John Crutcher. NTPSC. 
1750 K St. NW., suite 800. Washington 
D.C. 20006. Telephone number: 202-254- 
7153. 

Dated: July 14. 1977. 

Edward R, Hambergxr. 

General Counsel . 

[PR Doc.77 20702 riled 7-18-77;8:45 am] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports Intended for use in 
collecting Information from the public 
received by the Office of Management 
and Budget on July 11. 1977 (44 U.S.C. 
3509). The purpose of publishing this list 
In the Federal Register is to inform the 
public. 

The list Includes the title of each re¬ 
quest received: the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number(s>, 
if applicable; the frequency with which 
the information is proposed to be col¬ 
lected, the name of the reviewer or re¬ 
viewing division within OMB. and an In¬ 
dication of who will be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through this 
release. 

Further information about the items 
on this dally list may be obtained from 
the clearance Office. Office of Manage¬ 
ment and Budget. Washington. D.C. 
20503, 202-595-4529. or from the review¬ 
er listed. 


New Forms 

VmtANS ADMimSTWATIOK 

Evaluation of National Cemetery System 
single Ume. funeral directors, clergy, rep. 
resentaUvea of veterans' organisation*. 
Housing. Veteran* and Labor Division’ 
Raynsford. R . 395-0532 

TINNma VALLXT AUTHORITY - 

TV A Home Insulation Program. TV A 6254 
through 6254 E. other (see 5P-83). all reel. 
denUal consumer*. Warren Topcllus. 395- 
5872 

DEPARTMENT or LABOR 

Employment and Training Administration 
Information needed for apple harvest re¬ 
cruitment*. ETA 7-158, annually, grower* 
who anticipate a need for temporary agri¬ 
culture workers. Strasser, A., 395-5867. 

Employment and Training Administration. 
Program monitoring system handbook. 
Handbook 355. weekly, State Employ¬ 
ee* agencies In ESAP program. Stras-ser. 
A . Lowry. R L. 395-5867 

RriTAlOM .1 

DEPARTMENT OT AjORKULTURE 

Food and Nutrition Service, administrative 
review report—food distribution programs, 
PNS 168. on occasion, hospitals, schools. 
Institutions for the elderly. Human Re¬ 
source* Division. Warren Tope 11 us. 395 
3532 

DEPARTMENT Of COMMERCE 

Bureau of Census. School enrollment supple¬ 
ment—October 1976. CPS. CP9-1. annually. 
5.1.000 households In CPS sample. Kathy 
Wall man. 395 6140 

DEPARTMENT OT LABOR 

Employment and Training Administration. 
FSB and SUA—monthly activity report. 
ETA5-141. 142, 143, 168. weekly. State em¬ 
ployment security agencies, Lowry. R L.. 
395-3772. 

Extension* 

DEPARTMENT OT AGRICULTURE 

Agricultural Marketing Service. licensee * ap¬ 
plication and personnel record. FV 292, on 
occasion, applicant* for employment as 
P&V Inspectors. Marsha Traynham, 305- 
4529. 

DEPARTMENT op HOtTSINfi AND URBAN 
DEVELOPMENT 

Office of the Secretary, annual housing rur- 
vey—national sample. AHS 1, AH3 2, AHS 
4-L1. ASH 4L2. ASH 394. annually, house¬ 
hold* In 461 PSU design, Larry Haber, 395- 
5631. 

DEPARTMENT OP JUSTICE 

Drug Enforcement Administration, project 
dawn—IV—drug abuse warning network, 
on occasion, physicians—medical person¬ 
nel. Richard Elsluger. Reese B F-. 395- 
6140 

Philip D. Lassen. 

Budget and Management Oficcr 

| FR Doc.77-20661 Filed 7-18 77:8:45 arn| 


CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use in 
collecting Information from the public 
received by the Office of Management 
and Budget on July 12, 1977 (44 U.S C, 
3509). The purpose of publishing this 
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list In the Federal Register Is to inform 
the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of In¬ 
formation; the agency form numberfs), 
if applicable; the frequency with which 
the information is proposed to be col¬ 
lected; the name of the reviewer or re¬ 
viewing division within OMB, and an 
indication of who will be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through this 
release. 

Further information about the items 
on this dally list may be obtained from 
the Clearance Office, Office of Manage¬ 
ment and Budget, Washington, DC. 
20503, (202-395-4529), or from the 

reviewer listed. 

New Forma 

NATIONAL SCIENCE FOUNDATION 

Inquiry on uses of NSF Data and Studies, 
Single time, known and potential user* of 
science resource* data. Energy and 8c!enee 
Division, Raynsford. R. 895-3810. 

UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

Color Television Receivers and Subamem- 
bliee (Producers* 8urvey), quarterly, UA 
producers of color TV receivers. Evlnger, 
S K . 395-3710. 

DEPARTMENT OP COMMERCE 

Bureau of Census. Bousing Energy Conser¬ 
vation. AHS-2, section IV, single time. 
Households In 481 P8U Design, Larry 

Haber, 395-5831. 

MrARTMENT or HEALTH. EDUCATION. AND 

WELFARE 

National Center for Education Statistics 
Survey of Programs and Enrollments in 
l o Uecondary Schools, NOES 2358. 2358-1, 
3358-2, single time, postsecondary noncol- 
legtate career schools. Kathy Wallman, 
395-8140. 

Social Security Administration, Labor Force 
Participation Study. 8SA-3141, single time, 
persons over 18 In urban Baltimore. Md. 
area, Stra&ser. A., 396-5887, 

Office of Education Cumulative Report and 
Estimate of Federal Funds— US. Loan 
Program for Cuban 8tudenU, OE1141. an¬ 
nually. IHES. Lowrey. R L. 395-3772. 

REVISION!! 

DEPARTMENT OF AGRICULTURE 

Statistical Reporting Service Bee and Honey 
Inquiries, other (see 8F-83), beekeepers, 

Lowry, R. L„ 395-3772. 

I'l MJITMENT of HEALTH, EDUCATION. AND 

WELFARE 

Office of Education: 

Application for Assistance Under Emer¬ 
gency School Aid Act Title VII, Public 
Law 92-318, as Amended by Public Law 
93-380 (NPOS), OE-118, annually, non¬ 
profit organizations, Budget Review Di¬ 
vision, Lowry. R. L.. 396-4775. 

Request for Collection Assistance Under 
Federal Insured Student Loan Program, 
OB-1249-1. 1249-2. on occasion, lenders, 
Lowry. R. L , 396-3772. 

Request for Institutional Eligibility for 
Programs Under the Higher Education 
Act of 1985. as amended, OB 1069, on oc¬ 
casion, poatsecondary institutions, 
l*>wry, R, U, 396-3772. 


Social Security Administration. Laboratory 
Personnel Qualification Appraisal. SSA- 
3063. on occasion, individuals, Warren To- 
pellus, 395-5072. 

Extensions 

DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and Conservation 
Service, Data for Farm Reconstitution. 
ASCS-155, on occasion, farmers who sell, 
buy, or lease land, Lowry, R. L„ 396-3772. 
Statistical reporting Service: 

Weekly Hatchery and Chick Placement 
Report, weekly, chicken hatcheries. 
Lowry. R. L.. 395-3772. 

Turkey Hatchery Report (Monthly and 
Weekly), monthly, turkey hatcheries, 
Lowry, R. L.. 395-3772. 

Agricultural Stabilization and Conservation 
Service Request to Graze or Harvest Hay. 
ABCS 100, on occasion farm producers de¬ 
siring to graze and harvest hay. Lowry, 
R. L.. 395-3772. 

DEPARTMENT OF HEALTH, EDUCATION. AND 
WELFARE 

Office of Education, Transfer Credit Letter for 
Education Directory, Part 3. Higher Educa¬ 
tion, De 1281. annually. Institutions of 
higher education. Marsha Traynham. 395- 
4529. 

Phiup D. Larsen, 
Budget and Management Officer . 

[FR Doc 77-20812 Plied 5-18-77:8:46 am] 


PRIVACY ACT OF 1974 
Reports on New Systems 

The purpose of this notice Is to list 
reports on new systems filed with the 
Office of Management and Budget to 
give members of the public the oppor¬ 
tunity to make inquiries about them and 
to comment on them. 

The Privacy Act of 1974 requires that 
agencies give advance notice to the Con¬ 
gress and the Office of Management and 
Budget of their intent to establish or 
modify systems of records subject to the 
Act (5 U.S.C. 552a(o)). During the pe¬ 
riod June 27, 1977 through July 8. 1977 
the Office of Management and Budget 
received the following reports on new 
(or revised) systems of records. 

Small Business Administration 

System Name: 

Freedom of Information Act and Pri¬ 
vacy Act Case Files. 

Report Date: 

June 27, 1977. 

Point-of-Contact : 

Mr. Nicholas Kalcounos, FOIA and 
Privacy Officer, Small Business Admin¬ 
istration. Washington. D C. 20416. 

Summary: 

The proposed system will maintain 
records of requests and appeals under 
the Freedom of Information and Pri¬ 
vacy Acts. 

Department of Health. Education, and 
Welfare 

System Names: 

(1) 1978 Survey of Widows without 
Benefits; (2) Direct Deposit Survey; (3) 
Professional Qualifications File; (4) 


Mortality of Dairymen; (5) Health Ef¬ 
fects and Sulphur Oxides and Sulphuric 
Acid, Nitrogen Oxides, and Nitric Acid; 
<6) Potential and Actual Consultant. 
Field Reader, and Site Visitor Files. 
Indexex. and Lists HEW E OE; (7) 
PROPHET System Research Prospec¬ 
tuses. 

Report Date : 

June 29. 1977. 

Point-of-Contact: 

Mr. John D. Young. Department of 
Health. Education, and Welfare, Wash¬ 
ington. DC. 20201. 

Summary: 

The report includes five proposed new 
systems to be maintained by the Social 
Security Administration, the Center for 
Disease Control, and the National Insti¬ 
tutes of Health; and two altered systems 
maintained by the Center for Disease 
Control and the Office of Education. The 
change to the CDC system increases the 
number of dairymen In the sample; the 
change to the OE system is computeriza¬ 
tion of the file. 

Agency for International Development 

System Name : 

Employees Automated Records. 

Report Date: 

July 1, 1977. 

Point-of-Contact: 

Mr. James L. Harper, Privacy Liaison 
Officer, Agency for International Devel¬ 
opment, Department of State, Washing¬ 
ton. D C. 30623. 

Summary: 

AID proposes to add a new category of 
records to the system for preparing re* 
ports required by the Equal Opportunity 
Act of 1972. 

Department of Defense 

System Name: 

Accounting for Personal Money’ Allow¬ 
ances. 

Report Date: 

July 1. 1977. 

Pol n t-of -Con tact: 

Mr. William Cavaney, Defense Privacy 
Board, Room 5H-23 Forrest a 1 Building. 
1000 Independence Avenue SW„ Wash¬ 
ington. D.C. 20301. 

Summary: 

The proposed system will maintain a 
record of the receipt and disposition of 
allowances, review expenditures an¬ 
nually, and report the results of the re¬ 
view to the Assistant Secretary of the 
Army for Financial Management. 

Federal Communications Commission 

System Name: 

Employee Locator 8ystem. 

Report Date: 

Undated. 

Point-of-Contact: 

Mr. Richard D. Lichtwardt. Federal 
Communications Commission, Washing¬ 
ton, DC, 20554. 
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Summary: 

Tills proposed system will be used to 
contact employees In the case of emer¬ 
gencies. 

Velma N. Baldwin, 
Assistant to the Director 

lor Administration. 
|FR Doc.77-20813 PUcd 7-18-77;«:45 ami 

OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 
ADVISORY GROUP ON SPACE SYSTEMS 
Meeting 

In accordance with the Federal Advis¬ 
ory Committee Act. PX.. 02-463. the 
Office of Science and Technology Policy 
announces the following meeting: 

Name: Advisory Oroup on Space Systems. 
Date. time, and place: August 5-8. 1*77, » 
am. to A p.nu Naval Ocean Systems Cen¬ 
ter. 271 Catalina Boulevard. San Diego. 
California 92152 
Typo of meeting: Closed. 

Contact person: Mr. William Montgomery. 
Executive Office of the President. Office of 
Science and Technology Policy. Washing¬ 
ton. D.C. 20600. Telephone 202 395-4692 
Purpose of advisory group: The Office of Sci¬ 
ence and Technology Policy. In accordance 
with the statutory mandate to analyse and 
interpret significant developments and 
trends In science and technology and re¬ 
late these to their Impact on achievement 
of national goals and objectives will be 
identifying and evaluating the Implica¬ 
tions of technological advances such as the 
availability of the reusable space shuttle 
and other supporting systems on future 
space applications programs, specifically 
those related to military systems 
Agenda: 9 am. to 6:00 pm—ctaisitfled dis¬ 
cussion of draft materials prepared as part 
of the policy review process for the Presi¬ 
dent and the National Security Council 
Reason for closing: The committee will be 
reviewing sensitive classified national se¬ 
curity Information involving design and 
employment of space systems. These dis¬ 
cussions come under exemption 1 of the 
Oovcrnment in the Sunshine Act. Section 
662b(c). Title 5. U.S.C. 

Authority for closing: The Director. Office of 
Science and Technology Policy has deter¬ 
mined that this meeting deals with mat¬ 
ters classified for national security and 
therefore should be closed. 

William Montgomery. 

Executive Officer. 

(PR Doc.77-20071 Piled T-1B-77;8:45 am) 


OFFICE OF THE SPECIAL REPRE¬ 
SENTATIVE FOR TRADE NEGOTIA 
T10NS 

ADVISORY COMMITTEE FOR TRADE 
NEGOTIATIONS 

Meeting 

Pursuant to the Federal Advisory Com¬ 
mittee Act. 5 U.S.C. App. (the Act), no¬ 
tice is hereby given that a meeting of 
the Advisory Committee for Trade Ne¬ 
gotiations will be held Wednesday. Au¬ 
gust 17. 1977. from 1:30 pjil to 5 pjn. 
in the Bank of America Board Room. Los 
Angeles. Calif. 

The purpose of this meeting will be 
to review and discuss the status of. and 


NOTICES 

the United States strategy and objectives 
for. the multilateral trade negotiations 
currently underway In Geneva. 

In accordance with section 10(d) of 
the Act. the meeting will not be open to 
the public because information falling 
within the purview of 5 UJS.C. 552b (c) 

< 1) (the exception to the Government in 
the Sunshine Act for matters specifically 
required by Executive order to be kept 
secret in the interest of foreign policy) 
will be reviewed and discussed. 

More detailed Information can be ob¬ 
tained by contacting Phyllis O. Bonanno. 
Executive Director. Advisory Committee 
for Trade Negotiations. Office of the Spe¬ 
cial Representative for Trade Negoti¬ 
ations. 1800 G St., room 725. Washington. 
D.C. 20506. 


Phyllis O. Bonanno. 
Executive Director. Advisory 
Committee for Trade Kcootiations. 

fFR Doc.77 20700 Piled 7-18-77;8:45 am) 


PRESIDENT'S COMMISSION ON 
MENTAL HEALTH 

MEETING 

In accordance with Section 10(A)(2) 
of the Federal Advisory Committee Act 
(5 USC Appendix I). announcement is 
made of the following Presidential Com¬ 
mission meeting scheduled to assemble 
during the month of August. 1977. 

The President’s Commission on Mental 
Health: 

August 2. 1977; 9:30 ajn. to 4.45 p.m„ Au¬ 
gust 3. 1977; 9:30 am to 4:45 pm.; New 
Exocuttvr Office Building. 726 Jackson 
Place, N.W.. Washington DO 

OPEN MEETING 
CONTACT: 

Mary Ann Orlando. Special Assistant 
to the Chairperson, President's Com¬ 
mission on Mental Health. Room 121, 
Old Executive Office Building. Wash¬ 
ington. DC. 20500. 202-456-7100. 

PURPOSE: The President’s Commis¬ 
sion on Mental Health is a policy recom¬ 
mendation commission composed of 20 
members representing a broad spectrum 
of interested and informed private 
citizens. The Commission was created by 
the President by Executive Order #11973 
and was directed to Identity the mental 
health needs of the nation. In particular 
the Commission shall seek to identify: 
how the mentally HI. emotionally dis¬ 
turbed and mentally retarded are being 
served or underserved and who is af¬ 
fected by such underservice; projected 
needs for dealing with emotional stress 
during the next twenty-five yean; ways 
the President, the Congress and the Fed¬ 
eral Government may efficiently support 
the treatment of the underserved 
mentally ill. emotionally disturbed and 
mentally retarded: methods for coordi¬ 
nating a unified approach to all mental 
health services; types of research the 
Federal Government should support to 
further prevention and treatment of 
mental illness and mental retardation: 
roles of various educational systems. 


volunteer agencies and other people- 
helping institutions con perform to mini¬ 
mize emotional disturbance: and whai 
programs will cost, when the money 
should be spent and how* the financing 
should be divided among Federal, State 
and local governments, and the private 
sector The Commission shall conduct 
such public hearings, inquiries and 
studies as may be necessary, and shall 
submit a preliminary report to the Presi¬ 
dent by September 1, 1977. A final report 
with recommendations and priorities 
shall be submitted to the President bv 
April 1. 1978, 

AGENDA: This meeting will be open to 
the public. Agenda items include work 
sessions on task areas of the Commission 

Substantive program information may 
be obtained from: Mary Ann Orlando 
Special Assistant to the Chairperson. The 
President’s Commission on Mental 
Health. Room 121. Old Executive Office 
Building. Washington. D.C. 20590. Tel: 
202-456-7100. 

Attendance by the public will be 
limited to space available. 

Mary Ann Orlando will furnish upon 
request summaries of the meeting and 
a roster of the Commission. President a 
Commission on Mental Health, Room 
121.Old Executive Office Building. Wash¬ 
ington. D.C. 20500. 

Benedict Lattoi. 

Administrative Officer, Presi¬ 
dent's Commission on Mental 
Health. 

July 15. 1977. 

| PR Doc.77 20001 Filed 7-16-77; 10:12 km| 


SECURITIES AND EXCHANGE 
COMMISSION 

| ftelesv No. 13740; SR MCC-77-2 and SR 
MSTC-77-61 

MIDWEST CLEARING CORP. AND 
MIDWEST SECURITIES TRUST CO. 

Order Approving Rule Change Submitted 
Relating to Debt Securities 

July 12. 1977. 

In the Matter of Midwest Clearing 
Corporation. Midwest Securities Trust 
Company. 120 South LaSalle Street. Chi¬ 
cago, Illinois 60603. 

On May 12. 1977. the Midwest Clear¬ 
ing Corporation and the Midwest Secu 
rities Trust Company submitted, pur 
suant to Rule 19b-4 under the Sccuri 
ties Exchange Act of 1934 (the •’Act ' 
proposed rule changes which would ex 
tend clearance and settlement and do 
pository services to debt securities. 

In accordance with Section 19(b) o 
the Act and Rule 19b-4 thereunder, no 
tic© of the proposed rule change waif 
published in the Federal Register <4* 
FR 29989. June 10, 1977). and the public 
was invited to comment thereon. Notice 
of the filing and an invitation for com¬ 
ments also appeared In Securities and 
Exchange Act Release No. 34 - 13602 , 
June 6. 1977. No letters of comment were 
received. 

The Commission has reviewed the pro¬ 
posed rule changes and finds that they 
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arc consistent with the requirements of 
the Act and the rules and regulations 
thereunder applicable to registered 

clearing agencies. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act. that tho 
pru posed rule changes contained In File 
Nos .SR-MCC-77-2 and SR-MSTC-77-6 
be and hereby are, approved. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons. 

Secretary. 

VR Doc/n-20602 Filed 7 18 77:8.45 ami 


[Release No. 8840; 811 811 

PETROLEUM CORPORATION OF 
AMERICA 

Filing of Application for Order Declaring 
that Applicant Has Ceased to be Invest¬ 
ment Company 

July 13, 1977. 

In the Matter of Petroleum Corpora¬ 
tion of America. 201 North Charles 
Street. Baltimore. Maryland 21201. 

Notice Is hereby given that Petroleum 
Con>oratlon of America (“Petroleum"), 
a closed-end, diversified management In¬ 
vestment company, registered under the 
Investment Company Act of 1940 
("Act"), filed an application on April 21, 
1977, pursuant to Section 8(f) of the 
Act. for an order declaring that Petro¬ 
leum has ceased to be an investment 
company. All interested persons arc re¬ 
ferred to the application on file with 
the Commission for a statement of the 
representations contained therein, which 
*rr ummarlzed below. 

Petroleum, a Delaware corporation, 
registered under the Act on November 1. 
1940 Petroleum represents that on Feb¬ 
ruary 10, 1977 the respective boards of 
directors of Petroleum and of Petroleum 
and Resources Corporation (“Maryland 
Corporation*"), a wholly-owned subsid¬ 
iary of Petroleum incorporated under 
the laws of Maryland, aprroved and 
adopted an Agreement and Articles of 
Merger (“Agreement") which provided 
for the merger of Petroleum into Mary¬ 
land Corporation. Petroleum states that 
the Agreement was approved by the 
shareholders of Petroleum on March 30. 
1977 and that the merger was consum¬ 
mated on April 13, 1977. Petroleum rep¬ 
resents that pursuant to the terms of 
the Agreement. Maryland Corporation 
acquired all of the assets and assumed all 
of tlie obligations and liabilities of 
Petroleum, and that the former share¬ 
holders of Petroleum became share¬ 
holders of Maryland Corporation. Petro¬ 
leum further represents that Maryland 
Corporation registered under the Act as 
* closed-end, diversified management In¬ 
vestment company on March 10, 1977. 
and that since the date of the merger. 
Maryland Corporation has conducted 
ihe business previously conducted by 
Petroleum which no longer exists. 

Section 8(f) of the Act provides, in 
Pertinent part, that when the Commis¬ 


sion. upon application, finds that a regis¬ 
tered investment company has ceased to 
be an investment company, it shall so 
declare by order and upon the effective¬ 
ness of such order the registration of 
such company shall cease to be in effect. 

Notice is further given that any 
Interested person may. not later than 
August 8. 1977, at 5:30 p.m., submit 
to the Commission in writing a 
request for a hearing on the matter ac¬ 
companied by a statement as to the 
nature of his interest, the reason for such 
request, and the issues. If any. of fact or 
law proposed to be controverted, or he 
may request that he be ^notified if the 
Commission shall order a hearing there¬ 
on. Any such communication should be 
addressed: Secretary. Securities and Ex¬ 
change Commission, Washington. D.C. 
20549. A copy of such request shall be 
served personally or by mall upon Appli¬ 
cant at the address stated above. Proof 
of such service (by affidavit or, in the 
case of an attorney-at-law, by certi¬ 
ficate) shall be filed contemporaneously 
with the request. As provided by Rule 
0-5 of the Rules and Regulations pro¬ 
mulgated under the Act, an order dis¬ 
posing of the application will be issued 
as of course following said date unless 
the Commission thereafter orders a 
hearing upon request or upon the Com¬ 
mission’s own motion. Persons who re¬ 
quest a hearing, or advice as to whether 
a hearing is ordered, will receive any 
notices and orders Issued In this matter, 
including the date of the hearing (if 
ordered) and any postponements there¬ 
of. 

% For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary 

IFR Doc 77 20063 Filed 7 18 77;8:45 ami 


{Release No. 13638; &R-PHLX 77-8] 

PHILADELPHIA STOCK EXCHANGE, INC. 
Order Approving Proposed Rule Change 
July 12. 1977. 

In the matter of Philadelphia Stock 
Exchange. Inc.. 17th Street L Stock Ex¬ 
change Place. Philadelphia. Pennsyl¬ 
vania 19103. 

On May 24, 1977, the Philadelphia 
Stock Ex hange. Inc. t“PHLX ’> filed 
with the Commission, pursuant to Sec¬ 
tion 19(b) of the Securities Exchange 
Act of 1934 (the “Act"), as amended by 
the Securities Acts Amendments of 1975, 
and Rule 19b-4 thereunder, copies of a 
proposed rule change relating to its sum¬ 
mary procedure for fining members and 
other employees for violations of Option 
Committee Regulations with respect to 
order, decorum, health, safety and wel¬ 
fare, on the options trading floor. 

Notice of the proposed rule change to¬ 
gether with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release 
(Securities Exchange Act Release No. 


13575. (May 27. 1977)) and by publica¬ 
tion in the Federal Register (42 Fed. 
Reg. 39136. June 7, 1977)). 

The Commission finds that the pro¬ 
posed rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
national securities exchanges, and in 
particular, the requirements of Section 
6 and the rules and regulations there¬ 
under. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule change filed with the Com¬ 
mission on May 24. 1977. be, and it here¬ 
by U, approved. 

For the Commission by the Division of 
Market Regulations, pursuant to dele¬ 
gated authority. 

GroncE A. Fitzsimmons. 

Secretory. 

[FR Doc.77-20664 Filed 7-13-77; 8; 45 ami 


PHILADELPHIA STOCK EXCHANGE. INC. 

Application for Unlisted Trading Privileges 
and of Opportunity for Hearing 

July 12. 1977 

In the matter of applications of the 
Philadelphia Stock Exchange, Inc., for 
unlisted trading privileges in a certain 
security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commis¬ 
sion pursuant to section 12(f)(1)(B) of 
the Securities Exchange Act of 1934 and 
Rule 121-1 thereunder, for unlisted trad¬ 
ing privileges in the security of the com¬ 
pany as set forth below, which security 
is listed and registered on one or more 
oilier national securities exchanges 

Falcon Seaboard. Inc., common •tock—tl.&O 

par value. Ole No 7-4969 

Upon re?eipt of a request, on or before 
July 28. 1977 from any interested person, 
the Commission will determine whether 
the application with respect to the com¬ 
pany named shall be set down for hear¬ 
ing. Any such request should state briefly 
the title of the security in which he is 
interested, the nature of Uie Interest of 
the person making the request, and the 
position he proposes to take at the hear¬ 
ing. if ordered. In addition, any inter¬ 
ested person may submit his views or any 
additional facts bearing on the said ap¬ 
plication by means of a letter addressed 
to the Secretary, Securities and Ex¬ 
change Commission. Washington, D.C. 
20549 not later than the date specified. 
If no one requests a hearing with respect 
to the particular application, such ap¬ 
plication will be determined by order of 
the Commission on the basis of the facts 
stated therein and other information 
contained in the official files of the Com¬ 
mission pertaining thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons 
Secretary. 

|FR Doc 77 20605 Filed 7-18-77;8 45 ara| 
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PHILADELPHIA STOCK EXCHANGE. INC. 

Application for Unlisted Trading Privileges 
and of Opportunity for Hearing 

July 12. 1977. 

In the matter of applications of the 
Philadelphia Stock Exchange. Inc. for 
unlisted trading privileges in a certain 
security. 

The above named national securities 
exchange lias filed an application with 
the Securities and Exchange Commis¬ 
sion pursuant to Section 12(f) (1) (B) of 
the Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the security of the 
company as set forth below, which se¬ 
curity is listed and registered t>n one or 
more other national securities ex¬ 
changes: 

Tran^-World Airlines. Inc.. $2 cumulative 
convertible preferred aeries A stock, no par 
value, file No. 7-4961. 

Upon receipt of a request, on or before 
July 28. 1977 from any interested per¬ 
son, the Commission will determine 
whether the application with respect to 
the company named shall be set down 
for hearing. Any such request should 
state briefly the title of the security in 
which he is interested, the nature of the 
interest of the person making the re¬ 
quest. and the position he proposes to 
take at the hearing, if ordered. In addi¬ 
tion. any interested person may submit 


MSE s Statement of Basis and Purpose 

The basis and purpose of the foregoing 
proposed rule change is as follows: 

The purpose of the proposed rule 
change is to Increase the costs of listing 
fees in response to the legal and clerical 
expenses for processing applications and 
maintaining listing records. 

The proposed rule change represents 
an equitable allocation of reasonable fees 
among listing companies as the fees are 
standardised. 

MSE states that comments have 
neither been solicited nor received. 

The Midwest Stock Exchange. Incor¬ 
porated believes that no burdens will be 
placed on competition. 

The foregoing rule change has become 
effective, pursuant to Section 19(b) (3) 
of the Securities Exchange Act of 1934. 
At any time within sixty days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change If it appears to the 


his views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary. Secu¬ 
rities and Exchange Commission. Wash¬ 
ington. D.C. 20549 not later than the 
date specified. If no one requests a hear¬ 
ing with respect to the particular appli¬ 
cation. such application will be deter¬ 
mined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the offi¬ 
cial files of the Commission pertaining 
thereto. 

For tlie Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons. 

Secretary. 

|FK Doc77 20666 Filed 7-18-77:8:45 am] 


| Release No. 34-13737: Flic No. 

SR MSE-77 241 

MIDWEST STOCK EXCHANGE. INC. 

Proposed Rule Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934. 15 
UJS.C. 78 s( b)(1) (the "Act"), as amend¬ 
ed by Pub. L, No. 94-29, 16 (June 4. 
1975). notice is hereby given that on 
June 20, 1977, the above-mentioned self- 
regulatory organization filed with the 
Securities and Exchange Commission a 
proposed rule change as follows: 


Commission that such action is neces¬ 
sary or appropriate In the public inter¬ 
est. for the protection of investors, or 
otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 

Interested persons are Invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary of 
the Commission. Securities and Ex¬ 
change Commission. Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room, 1100 L. Street NW.. Washington, 
D.C. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced tn the caption above and 
should bo submitted on or before Au¬ 
gust 8. 1977. 


For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

Georce A. Fitzsimmons, 
Secretary 

July 12, 1977. 

|FR Doc 77-20667 Filed 7-18-77:8:46 am] 


|R*lea.s* No 34-13741; File No BR-Msrc- 
77-9 J 

MIDWEST SECURITIES TRUST CO 
Proposed Rule Change 

Pursuant to Section 19<b>(l> of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1), as amended by Pub. 
L. No. 94-29. 16 (June 4. 1975». notice is 
hereby given that on July 8. 1977. the 
above-mentioned self-regulatory orgoni- 
zatlon filed with the Securities and Ex¬ 
change Commission a proposed rule 
change as follows: 

Statement or the Terms or Substance 
or the Proposed Rule Chance 

The proposed rule change Involves the 
implementation of the MST Communica¬ 
tions System (the “MST System”* of the 
Midwest Securities Trust Company 
rMSTC”). The MST System will pro¬ 
vide a fast, flexible and cost effective 
communications link for broker/dealers 
and institutions. Development of this 
system is another step tow r ard realization 
of a national securities processing system. 

MST System terminal applications wiU 
Include Inquiry. Input, report retrieval, 
and administrative message capability 
Although the MST System will be phased 
in gradually and made available to nil 
participants. It will not be required MS 
TC plans to run the MST System at no 
cost for at least a month after receiving 
Commission approval. After the month, 
the initial fee has been set at $200 n 
month per participant. 

Statement or Basis and Purpose 

The basis and purpose of the foregone 
proposed rule change is as follows: 

The purpose of the proposed rule 
change is to implement a communication 
linkage between MSTC. its participants, 
and other clearing agencies which will 
enable them to receive information via 
terminal—a CRT screen, keyboard, 
printer and optional card reader. Ter¬ 
minal receipt of Information will reduce 
the necessity of preparation and physi¬ 
cal delivery’ of many written instructions. 

The proposed rule change will facili¬ 
tate the prompt and accurate clearance 
and settlement of securities transactions 
by Implementing an automated commun¬ 
ications link with MSTC. Its participants, 
and other clearing agencies that MSTC 
believes will reduce geographic disadvan¬ 
tages, Improve cash and securities man¬ 
agement (same day movement of cash 
and securities, timely confirmation of 
cash and security activity, reduced in¬ 
terest cost, reduced errors, and improved 
stock loan utilization), and provide more 
timely pay and collect notification. 


MSE'* Statement or the Terms or Substance or the Proposed Rule Change 
!A*ting fee* on I Ac Midwekt Stock Exchange. Inc. 


Vrrm Tn 


Minimum i*y«hlo fur additional lfjviir«je» nor amdlcatioa. _ 41,800 ___ 400 

Maximum payable annually tor additional llutlnc*.—.*5.000.... - - r - 7.800 

Tim oIImt in** lb tod belov remain uiulianged: 

Original listing ___.. 15,000 ___ 

Annual maintenance ....... , 40.011,0Cn sham....... 

Minimum _________ 4300 .......... . 

Maximum ................- 47.400 ....... 

vi l ' a! i i»iiiijr itpiUKatiuu tO0Gft,tt>*ro for 1st 100,006 ationw... _ _ 

SO 0024,'aluunr far remainder... __..._.._ . 

Minimum jWt appUratntfi _____—.. IflO. __......__ 
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NOTICES 


The Midwest Securities Trust Company 
believes that the proposed fee represents 
an equitable allocation of reasonable fees 
among its participants. 

Comments have neither been solicited 
nor received. 

The Midwest Securities Trust Com¬ 
pany believes that no burdens have been 
placed on competition. 

On or before August 22. 1977. or within 
such longer period (i) as the Commis¬ 
sion may designate up to 90 days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons for 
so finding or Mi) as to which the above- 
mentioned self-regulatory organization 
consents, the Commission will: 

<A> By order approve such proposed 
rule change, or 

< B) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should file 6 copies thereof with the Sec¬ 
retary of the Commission. Securities 
and Exchange Commission, Washington, 
D.C. 20549. Copies of the filing with re¬ 
spect to the foregoing and of all writ¬ 
ten submissions will be available for in¬ 
spection and copying in the Public Ref¬ 
erence Room. 1100 L Street NW„ Wash¬ 
ington, D.C. Copies of such filing will 
also be available for inspection and copy¬ 
ing at the principal office of the above- 
mentioned self-regulatory organization. 
AH submissions should refer to the file 
number referenced In the caption above 
and should be submitted on or before 
August 8, 1977. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons. 

Secretary. 

July 12. 1977. 

|FR Doc.77 20008 Filed 7 18 77:8:48 am) 


|Relea*e No. 84-13728; File No SR PSE- 
77-17) 

PACIFIC STOCK EXCHANGE. INC. 

Proposed Rule Change 

Pursuant to'Section 19<b><l) of the 
Securities Exchange Act of 1934. 15 
UB.C. 78s(b) (1>. as amended by Pub. L. 
No. 94-29. 16 (June 4. 1975) (the ‘ Act”>. 
notice Is hereby given that on June 29. 
1977, the above-mentioned self-regula- 
tory organization filed with the Securi¬ 
ties and Exchange Commission a pro¬ 
posed rule change as follows: 

Pacific Stock Exchange's Statement or 
the Ttrms of Substance or the Pro¬ 
posed Rule Change 

The proposed rule change amends Sec¬ 
tion 10(c) of Rule II of the Pacific Stock 
Exchange Incorporated (‘'Exchange”) to 
remove the prohibition contained in 
such section against persons who hold 
appointments as options market makers 


on the options floor of the Exchange, 
receiving appointments as alternate spe¬ 
cialists with respect to equity trading on 
the Exchange. 

Exchange's Statement or Basis and 
Purpose 


The basis and purpose of the foregoing 
proposed rule change is as follows: 

The proposed rule change is designed 
to permit persons holding appointments 
as market makers on the options floor of 
the Exchange to be appointed as alter¬ 
nate specialists with respect to equity 
securities on the Exchange. 

The proposed rule change, by remov¬ 
ing a barrier to options market makers 
acting as alternate specialists in equity 
securities, contributes to the removal of 
impediments to and the perfection of the 
mechanism of a free and open market 
and a national market system. There 
fore, the Exchange concludes that Sec¬ 
tion 6(b) (5) of the Act provides a statu¬ 
tory basis for the proposed amendment. 

Comments with respect to the pro¬ 
posed rule change were neither solicited 
nor received. 

The Exchange asserts that the pro¬ 
posed rule change would impose no bur¬ 
den on competition. Rather It would re¬ 
move a burden on competition by per¬ 
mitting options market markers to com¬ 
pete as alternate specialists with respect 
to equity securities. 

On or before August 22.1977. or within 
such longer period M) as the Commis¬ 
sion may designate up to 90 days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons for 
so finding or ill) as to which the above- 
mentioned self-regulatory organization 
consents, the Commission will: 

(A) By order approve such proposed 
rule change, or 

<B) Institute proceedings to deter¬ 
mine whether the proposed rule change 
should be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary of 
the Commission. Securities and Ex¬ 
change Commission. Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room. 1100 L Street NW.. Washington. 
D.C. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory’ organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before August 
8, 1977. 


For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated Authority. 


Georce A. Fitzsimmons, 
Secretary . 


July 7, 1977. 


(FR Doc. 77 20800 Fli«d 7-18-77:8:48 am) 
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NOTICES 


DEPARTMENT OF STATE 
Agency for International Development 
PRIVACY ACT OF 1974 
Addition of Category of Record 

AGENCY: Agency for International De¬ 
velopment. 

ACTION: Amendment to systems of 
records. 

8UMMARY: To add a new category of 
records to AID’S system of records 
AID-3. The new category will be the 
Equal Opportunity Program Extract 
File. 

EFFECTIVE DATE: August 18. 1977. 
unless the agency publishes notice to the 
contrary. 

ADDRESS: Substantive comments 

should be addressed to Mr. James L. 
Harper, Privacy Liaison Office. Depart¬ 
ment of State. Agency for International 
Development. Washington, D.C, 20523. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Same as in comments. 

J. The Equal Opportunity Program 
Extract Pile—This file will contain in¬ 
formation from the Master Data File 
and the Minority Oroup Designator File 
and consist of the following: position 
number: position title: occupational 
specialty code: position pay plan: posi¬ 
tion grade; GSA location code: employee 
name: 88AN; sex: employee pay plan: 
employee grade; employee step: minori¬ 
ty group designator: work schedule: 
current civil service performance rat¬ 
ing: date of last civil service perform¬ 
ance rating: supervisory code: age: date 
of birth: handicap code; date appointed 
present grade: incumbent assigned 
date: date entered on duty with AID 
or predecessor; academic education 
level: degree Majors 1. 2 and 3: Agency 
occupational specialties 1. 2 and 3; Vet¬ 
eran’s Preference. 

JULY 1. 1977. 

John J. Gilligan. 
Administrator. 

ITO Doc.77-20588 Filed 7-18-77:8:45 am} 


DEPARTMENT OF THE TREASURY 

Internal Revonue Service 

STATEMENTS OF INCOME TAX 
WITHHELD ON WAGES 

Proposed Forms Revision 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed forms 
revision. 

SUMMARY: This document contains a 
proposed revision of Form W-2, State¬ 
ment of Income Tax Withheld on Wages, 
and Form W-3. Transmittal Statement 
for Form W-2, as well as proposed re¬ 
quirements for the private printing of 
those forms. The changes result from 


the enactment of Pub. L. 94-202. pursu¬ 
ant to which consolidated annual wage 
reporting was established. The revised 
statements are published in proposed 
form in order to permit private printers 
of forms and other interested persons an 
opportunity to review the revisions and 
to offer comments with respect to them. 

DATES: Written comments must be 
delivered or mailed by August 15. 1977. 
The revised form Is for use beginning 
with forms to be filed for tax year 1978. 

ADDRESS: Send comments to: Commis¬ 
sioner of Internal Revenue, Attention: 
Forms Committee, Washington. D.C. 
20224. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Ruth L. Hill of the Taxpayer Service 

Division. Internal Revenue 8ervice. 

1111 Constitution Avenue NW.. Wash¬ 
ington. D.C. 20224 (Attention: ACT8: 

T.C). 202-568-6666. 

SUPPLEMENTARY INFORMATION: 
This document contains a proposed revi¬ 
sion of Form W-2. Statement of Income 
Tax Withheld on Wages, and Form W-3. 
Transmittal Statement for Form W-2. 
These revisions are proposed as a result 
of the Act of January 2. 1976 L. 94- 
202: 88 Stat. 1135). 

The revised Form W-2 is expanded to 
incorporate information required by the 
Social Security Administration. Further, 
the format has been revised to accom¬ 
modate certain administrative needs. The 
Form W-3 is modified to include addi¬ 
tional data fields. 

Under the revised procedures, begin¬ 
ning with forms with respect to tax year 
1978. employers will no longer be required 
to itemize the quarterly earnings of each 
employee on Form 941, Schedule A. How¬ 
ever. employers will still be required to 
file summary ^quarterly withholding and 
deposit statements on a revised Form 
941 (which will be made available later). 

The printing specifications set forth In 
this document are proposed to be re¬ 
quired for privately printed Forms W-2 
(Copy A). Printers and employers are 
cautioned that these specifications may 
change and that they should not ini¬ 
tiate any procurement activity until the 
official forms and printing specifications 
are promulgated. It is important to note 
that Forms W-2 published for use with 
respect to tax year 1977 and earlier tax 
years will not be acceptable by the Serv¬ 
ice after promulgation of the Form W-2 
for tax year 1978 and of its private print¬ 
ing specifications. 

Proposed Revised Forms and 
Specifications 

Forms W-2 and W-3 and the private 
printing specification with respect to 
them are proposed to be revised as fol¬ 
lows: 
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Copy A 


Exhibit A 


— 7" minimum, 8“ maximum width— 
-654" minimum, 7ft" maximum width- 


dear 


No 

perforation 


No 

perforation 


) V’ 


22222 


ft" minimum free of all printing 
■-3" minimum- 


rfTt|Mo r *r'i AM*. •ml /IPcase 

jjj, 

□ □ □ 

«□ 

1 

«□ 

Tm hrlM a* 

□ □ 
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d . n 

a. 

□ □ 
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1 IKA IM MANII 

4 .4 1 * ..... 

f.mp«ejee • Mem* medie, tail) , 
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« 
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Employee's atttu aV /IP coda 

I Stoto wlmlM »MMI 

• Sum w xui »*«n 
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It Male m Mil wn> 

U —*buhb 

Test Form 1§78 

Copy A 

See mmuct.cn* on form W-Y and bach ol Copy D 

i 

I 

1 

1 

2 

1 


2/3" minimum 
1 1/3" maximum 


22222 


ft" minimum free of ail pe in ting 
3" minimum «— 
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Test Form 1378 

Copy A 

Sea instructions on Form W-Y and bach of Copy 0 
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Copy A 

~See ►nstrvciion* on Form W-Y and bach of Copy O 




-Every third form must be perforated if printed in continuous format* 
Form size « exclusive of 

-marginal aligning holes -- 
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Copici 1, B. C. 2 and 0 » ditpfayed with tfi* official l*t 


Exhibit B 


8" width . 
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Exhibit C 


Control Nurrbttr 

3 3 3 3 3 

tmpioy#r'» Stala No. 


Tot Ort^ai uie 0«i» 


Typo of To* 

Cl > 1 A AM 1 4 
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Transmittal of Income and 
Tax Statements 
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NOTICES 


lUQtrantDmi ram Poivat* Printing 

.01 A payer may ale m tubrntltute Parra W-2 
with Federal tax authorities (hereof ter re¬ 
ferred to as a substitute Copy A). The substi¬ 
tute forms must be an exact replica of the 
official government forms with respect to 
layout and contents. Only the dimensions of 
a substitute form may differ (see Section .05 
below) and the printing of the Government 
Printing Office symbol must be deleted (ace 
Section .08 below). The specifications and al¬ 
lowable tolerances for the Copy A of substi¬ 
tute Parma W-2 are provided In Exhibits A 
and B respectively. 

.02 Color and quality of paper. 

Paper for substitute. Copy A to be filed 
with the Federal tax authority must be: 
White 100% bleached chemical wood pro¬ 
duced in accordance with the following 
specifications. 

Optical Brtffh teners. —No optical brighton¬ 
ers may be added to the pulp or paper during 
manufacture, minimal trace amounts will be 
acceptable. 

Weight. —Bond. 40 pound (basis 17 x 22- 
1000). tolerance plus/minus 5 percent. 

Caliper (thickness)—.0040 Inch, tolerance 
plus or minus .0007. 

Finish (smoothness) —Between 100 to 200 
when measured on a Sheffield smoothness 
tester. 

Brightness .—The paper shall have a bright¬ 
ness value of SO percent or more when meas¬ 
ured on a brightness meter In accordance 
with TAPPI specification T-452. 

Alternate. —Reflectance, when measured on 
a spectrophometor, using a matte black back¬ 
ing for one thickness of the test sample, 
the spectral reflectance characteristics of the 
paper must fall entirely above the m i n i m um 
characteristics curve in the range of 3.000 
to 10,000 Angstroms an follows: 3000 A., zero 
reflectance; 3250 A.. 14 percent reflectance: 
3500 A.. 35 percent reflectance; 3750 A^ 68 
percent reflectance; 4,000 A.. 82 percent re¬ 
flectance: 6.000 A. and up. 00 percent reflec- 
tanco (the above curves are normalised to 
magnesium oxide representing 100 percent 
reflectance.) 

Stiffness (minimum requirement) .—Meas¬ 
ured on Taber V -5 Instrument, 2 5 machine 
direction. 1.2 cross direction; Gurley instru¬ 
ment. 150 machine direction. 72 cross direc¬ 
tion. Grain must be long qimenalon on the 
11 " tor 12") depth of the prfge. 

.03 All printing wiU be in a specified 
dropout non-reed Ink; the exact specification 
to be provided at a later date, except for 
the *22222* at the top of the form and the 
deJKrlptlve Information at the bottom, which 
will be printed In a non -reflective black In. 

.04 Typography. —Type must be substan¬ 
tially identical In size and shape with cor¬ 
responding type on the official form. 

1 . On Copy A. all rules must be 1 -point 
(0.015 inch). 

2. Vertical rules must be parallel to the 
left edge of the document; horizontal rules 
parallel to the top edge. 

.05 Dimensions.—Three official Forms W-2 
(Copy A) are contained on a single page 
whose dimensions are 8 Inches wide (ex¬ 
clusive of any snap-stubs) by 11 Inches 
deep. 

1. The width of privately printed sub¬ 
stitute pages will be a minimum of 7 
Inches and a maximum of 8 inches, ex¬ 
clusive of any left or right snap-stubs, 
although adherence to the size of the 
official page la preferred. If the width 
of the substitute page is reduced, the 
width of each field, except the left and 
right margins and the "For Official Use 
Only" area on each form on the sub¬ 
stitute page must be reduced propor¬ 
tionately. The left and right margin must 


be a minimum of Va Inch each and must 
be free of all printing and the width of 
the "For Official Use Only" area on each 
form must be 3 inches. 

2. The depth of privately printed sub¬ 
stitute forms on a page will be 3% inches. 
It Is permissible to increase the space 
between the individual forms on a page 
by H inch, provided the total depth of 
a single pages does not exceed 12 Inches. 

3. Privately printed continuous sub¬ 
stitute Forms W-2 (Copy A), must be 
perforated at each 11" or 12" (3-on) 
page depth. No perforations are allowed 
between the 3^6" forms on a page of 
Copies A. 

Not*. —Perforations arc required between 
all the other Individual copies (Copy B. C. 
JO, 1 and 2) Included in the sets See Exhi¬ 
bit B) 


.06 The back of a substitute Copy A 
must be free of all printing. 

.07 Carbonized. "Chemical transfer 
paper" and "spot carbons" are not per¬ 
missible. Interleaved carbon, if used, 
must be of good quality to preclude 
smudging and should be black. 

.08 Printer’s symbol—The Govern¬ 
ment Printing Office symbol must not be 
placed on substitute copies of Forms W-2 
and Forms W-2P. In place of the Gov¬ 
ernment Printing Office symbol, the Em¬ 
ployer Identification Number (EIN) of 
the forms printer must be printed on the 
face of each individual Copy A. 

.01 Arrangement of assembly—Except aa 
provided below. If magnetic tape Is not filed 
with the Service, the substitute copies of 
the Form W 2 assembly shall be arranged In 
the same order as the official Form W-2— 
Copy A first, followed sequentially by perfo¬ 
rated acts. (Copies 1, B. C, 2. and D). The sub¬ 
stitute form to be filed with the Federal 
taxing authority and the substitute form to 
be filed by the payer with the state or local 
tax agency should carry the designation Copy 
A and Copy 1. respectively. 

1. Copies 1 and 2 related to state and local 
taxes may be omitted from the assembly If 
not needed. 

2. Copy D for Employer or Payer. It Is not 
required that privately printed substitute 
forms contain a copy to be retained by payers 
although payers must be prepared to verify 
or replicate this Information if it U requested 
by the Service. 

3. Additional Copies —Except as provided 
In the arrangement of the official assemblies, 
additional copies which may be prepared by 
payers shall not be placed ahead of the copy 
"For employee’s records." Copy C (Form 
W- 2). All copies of the form must be clearly 
labeled to indicate the purpose for which 
intended. 

.02 Instructions on Form W-2—Instruc¬ 
tions similar to those contained on the face 
of Copies A and B. both the face and back 
of Copy C of the official form must appear 
on the corresponding copies of substitute 
Forms W-2. 

.03 All privately printed Forms W 2 must 
have the tax year printed in the Identical 
place aa that of the official format. 

.04 The paper for all copies should be white. 
Paper for the substitute form (Copy 1) filed 
with the state or local agency must be white 
and at least 18-pound (basis 17 x 22-1000) 
plus or minus 5 percent. The substitute 
Copy B (or its equal). the payee Is Instructed 
to attach to his Federal Income tax return 
must be at least 24-pound paper (basis 17 x 
22 -1000), while the other copies furnished 


the payee should be at least 18-pound paper 
(boats 17 X 22-1000). 

Instructions roa Payees 

.01 Only originals or ribbon copies may be 
filed. Carbon copies and photocopies are not 
acceptable. 

.02 The Service request* the cooperation of 
the payers In typing or machine printing 
whenever possible and In providing good 
quality data entries on the forms: 1^ using 
black ribbon. Inserting data In the middle 
of blocks, well separated from other printing 
and guidelines, and taking any other mens* 
urcs that will guarantee a clear, aharp Image. 
However, payers are not required to acquire 
equipment solely for the purpose of preparing 
these forms 

.03 Privately printed continuous feed sub¬ 
stitute Forms W-2 (Copy A) must be burst 
and stripped (of marginal aligning strips) to 
conform to the acceptable minimum and 
maximum of width and depth of Individual 
page sizes before submission. 

.04 Form W-3. "Transmittal of Income and 
Tax Statements" will continue to be fur¬ 
nished by the Service for transmitting com¬ 
pleted Copy A of Forms W-2 to their final 
destination. However, the Tax Year 1070 
Form W-3 will require aubatantlolly more 
fllled-tn data. 8ome of the anticipated data 
fields are: (1) Employers State Number, (3) 
type of document, (3) originals or corrected. 
(4) Total PTCA Tax Withheld, (ft) Total 
PICA Wages. (8) Total Federal Income Tat 
Withheld. (7) Total Wages, (8) Number f 
Documents. (9) Employer Identification 
Number. (10) Date of Report and other data 
fields to be determined. (See Exhibit C,) 

.05 State agencies —The amounts of wnw 
paid and employee contributions withheld 
under a 8tate-Federal Agreement, entered 
Into pursuant to Section 218 of the Bocld 
Security Act, may be shown In the spacer 
on Form W-2 for Federal Insurance Contri¬ 
bution Act Wages and Employee Tax. pro¬ 
vided appropriate distinguishing captions arc 
used to identify such amounts. In such cr *~v 
the Identification number assigned by the 
Social Security Administration to the state 
(prefix 69) should be shown In the employer 
name and address area block. The employer 
Identification number (EIN) assigned by the 
Internal Revenue Service for Income tax 
withholding purposes must be shown in the 
block so labeled. 

Comments by the Public 

Before adopting these proposed re¬ 
vised forms, consideration will be given 
to any written comments that are sub¬ 
mitted (preferably six copies) to the 
Commissioner of Internal Revenue. All 
comments will be available for public in¬ 
spection and copying. 

Donald J. Fortes. 

Acting Assistant Commissioner 
of Internal Revenue (Ac¬ 
counts, Collection and Tax¬ 
payer Service). 

(FR Doc.77-20433 Filed 7-18-77:8:45 am! 


INTERSTATE COMMERCE 
COMMISSION 

(Notice No. 438) 

ASSIGNMENT OF HEARINGS 

July 14, 1977. 

Cases assigned for hearing, postpone¬ 
ment, cancellation, or oral argument ap¬ 
pear below and will be published only 
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once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 

MC 127043 (Sub-No. 177). Hagen. Inc., now 
assigned July 14. 1077. at Chicago. HI., is 
canceled, application dlxmlMod. 

M C 133005 (Sub-No. 125). Texas Continental 
Express, Inc., now assigned July 10. 1077. 
at Dallas. Tex., U canceled, application 
di-mtmul 

MC 138274 (Sub-No. 40), Shippers Best Ex¬ 
press. Inc. now assigned July 20. 1077 at 
Washington. DC. la canceled, application 

dismissed. 

MC 107093 <8ub-No. 40). J J. Willis Truck¬ 
ing Co . now assigned September 14. 1077, 
at Los Angeles. Califs la canceled and re¬ 
aligned for hearing on September 20. 1077 
(2 days), at San Francisco, Calif, location 
of hearing room to be later designated. 

MC 138828 (8ub-No. 14). Cook Transport. 
Inc., now being assigned September 8,1077, 
for hearing at the Offices of the Interstate 
Commerce T>ocnmlsalon In Washington. 
DC. 

MC 115730 (8ub-No. 23). The MSckow Oorp„ 
now assigned July 14. 1077. In Dallas. Tex,, 
la canceled and application dismissed. 

H. G. Homme, Jr* 
Acting Secretary . 

\m Doc.77-20706 Filed 7 18-77;8:45 am) 


FOURTH SECTION APPLICATION FOR 
RELIEF 

July 14. 1977. 

An application, as summarized below, 
has been filed requesting relief from the 
requirements of Section 4 of the Inter¬ 
stab? Commerce Act to permit common 
carriers named or described to the ap¬ 
plication to maintain higher rates and 
charges at Intermediate points than 
those sought to be established at more 
distant points. 

Protests to the granting of an appli¬ 
cation must be prepared to accordance 
with Rule 40 of the General Rules of 
Practice <49 CFR 1100.40) and filed by 

August 3.1977. 

PSA No. 43398— Fibreboard. paper- 
board* and pulpboard to Group 19 (Lob 
Angeles, Calif.). Filed by Pacific South- 
coast Freight Bureau. Agent (No. 273), 
lor interested rail carriers. Rates on fl- 
breboard. paperboard, and pulpboard. to 
carloads, as described in the application, 
from Group 80 (Port Townsend) and 
Group 61 (Port Angeles), Washington, 
to Group 19 (Los Angeles, Calif.). on the 
Union Pacific railroad. 

Grounds for relief—Market competi¬ 
tion and rate relationship. 

Tariff—Supplement 49 to Pacific 
Southcoast Freight Bureau. Agent, tariff 


318-A. ICC No. 1974. Rates are published 
to become effective on August 14, 1977. 

By the Commission. 

H. G. Homme, Jr„ 
Acting Secretary. 

|PR Doc.77-20703 Piled 7-18-77:8:45 am] 


(Section 5a Application No. 82 
(Amendment No. 2) | 

INTERMOUNTAIN TARIFF BUREAU. INC. 

Agreement 

July 7, 1977. 

The Commission is to receipt of an 
application to the above-entitled pro¬ 
ceeding for approval of amendments to 
the agreement thereto approved. 

Filed July 1, 1977 by: 

Thomas M. ZarT. Nelson, Harding. Richards. 
Leonard A Tate, P.O. Box 2465. Salt Lako 
City. Utah 84110. (Attorney for Appli¬ 
cants.) 

Collier L. Allen. Intermountain Tariff Bu¬ 
reau. Inc.. P.O. Box 686, Salt Lake City. 
Utah 54110. (General Manager and Attor¬ 
ney-In-Fact.) 

The Amendments involve: <1> Broad¬ 
ening the present 11 western state ter¬ 
ritorial scope by 17 additional states as 
foiows: Alaska. Arkansas, Illinois. Iowa, 
Kansas. Kentucky. Louisiana. Minne¬ 
sota, Mississippi, Missouri. Nebraska. 
North Dakota. Oklahoma. South Da¬ 
kota, Tennessee, Texas, Wisconsin and 
also between points to such states and 
points to Canada, insofar as movement 
takes place to the United States: <2) 
Substantive organizational and proce¬ 
dural changes including provisions to 
comply with Ex Parte No. 297. Rate Bu¬ 
reau Investigation, 349 I.C.C. 811 and 
351 I.C.C. 437; (3) Revise the member 
participation fees; and (4) make other 
Incidental organizational and procedu¬ 
ral changes for clarification or made 
necessary by the foregoing changes. 

The complete application may be in¬ 
spected at the Office of the Commission, 
to Washington. D.C. 

Any interested person desiring to pro¬ 
test and participate to this proceeding 
shall notify the Commission in writing 
within 30 days from the date of publica¬ 
tion of this notice to the Federal Reg¬ 
ister, As provided by the General Rules 
of Practice of the Commission, persons 
other than applicants should fully dis¬ 
close their interest and the position they 
intend to take with respect to the appli¬ 
cation. Otherwise, the Commission, in 1U 
discretion, may proceed to investigate 
and determine the matters involved to 
such application without further or for¬ 
mal hearing. 

H. O. Homme. Jr., 
Acting Secretary. 

Appendix 

Operating rights as modified and au¬ 
thorized to be acquired by Marlboro 
Transportation Co.. Inc., are as follows: 


Irregular routes: Passengers and their 
baggage In the same vehicle with 
passengers, in special operations, in non- 
scheduled service, limited to the trans¬ 
portation of not more than 11 passen¬ 
gers to any one vehicle, not including the 
driver thereof and not including chil¬ 
dren under 10 years of age who do not 
occupy a seat or seats. Between King of 
Prussia. Fort Washington and Willow 
Orove. Pa., on the one hand. and. on the 
other. New York, N.Y. Restriction: The 
authority granted above is restricted 
against service to or from John F. Ken¬ 
nedy International Airport and is also 
restricted against the transportation of 
persons having an immediately prior or 
Immediately subsequent movement by 
water. 

fPR Doc 77-20704 Piled 7-18 77:8:45 amf 


| Notice No. 89T] 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

July 13. 1977. 

The following are notices of filing of 
applications for temporary authority un¬ 
der Section 210a(a) of the Interstate 
Commerce Ac t pro vided for under the 
pro virions of CFR 1131.3. These rules 
provide that an original and six <6) cop¬ 
ies of protests to an application may be 
filed with the field official named In the 
Federal Register publication no later 
than the 15th calendar day after the date 
the notice of the filing of the application 
Is published to the Federal Register. One 
copy of the protest must be served on the 
applicant, or its authorized representa¬ 
tive, if any. and the protestant must cer¬ 
tify that such service has been made. 
The protest must identify the operating 
authority upon which it Is predicated, 
specifying the “MC" docket and "Sub- 
number and quoting the particular por¬ 
tion of authority upon which it relies. 
Also, the protestant shall specify the 
service It can and will provide and the 
amount and type of equipment it will 
make available for use to connection with 
the service contemplated by the TA ap¬ 
plication. The weight accorded a protest 
shall be governed by the completeness 
and pertinence of the protestant’* infor¬ 
mation. 

Except as otherwise specifically noted, 
each applicant states that there will be 
no significant effect on the quality of the 
human environment resulting from ap¬ 
proval of its application. 

A copy of the application is on file and 
can be examined at the Office of the Sec¬ 
retary. Interstate Commerce Commis¬ 
sion. Washington. D.C.. and also to the 
ICC Field Office to which protests ore to 
be transmitted. 

Motor Carriers or Property 

No. MC 13569 (Sub-No. 32TA ), filed 
Juno 29. 1977. Applicant: THE LAKE 
SHORE MOTOR FREIGHT COMPANY. 
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1200 South State Street, Girard. Ohio 
44420. Applicant’s represetntattve: John 
P. Tynan. P.O. Box 1409, 167 Fairfield 
Road. Fairfield. N. J. 07006. Authority 
sought to operate os a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: Aluminum sheet or strip, 
between the plant site of Matthiessen & 
Hegeler Zinc Company at or near LaSalle, 
Ill., and the plant site of Ekco Products, 
Inc., at or near Clayton. N. J., for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of oper¬ 
ating authority. Supporting shipper Mat¬ 
thiessen St Hegeler Zinc Company, P. O. 
Box 463. 1375 Ninth Street. LaSalle. Ill. 
61301. Send Protests to: James Johnson. 
District Supervisor. Interstate Commerce 
Commissi on, 731 Federal Office Bldg.. 1240 
East Ninth Street, Cleveland. Ohio 44199. 

No. MC 28060 (Sub-No. 37TA). filed 
June 27. 1977. Applicant: WILLER’8 
INC., doing business as WILLERS 
TRUCK SERVICE. 1400 North Cliff Ave¬ 
nue. Sioux Falls. 8. Dak. 57101. Appli¬ 
cant's representative: Bruce E. Mitchell, 
Suite 375, 3379 Peachtree Rd., N.E., At¬ 
lanta. Oa. 30326. Authority sought to 
operate as a common carrier, by motor 
▼chicle, ver irregular routes, transporting 
Corn cribc, grain or feed bins and water¬ 
ing troughs, from Sioux Falls. S. Dak., to 
points in Montana, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Sioux Steel 
Company. 196>£ East Sixth St.. Sioux 
Falls, 8. Dak. 57101. Terril TcSlaa, Traffic 
Manager. Send protests to: J. L. Ham¬ 
mond. District Supervisor. Interstate 
Commerce Commission, Bureau of Oper¬ 
ations. Room 455, Federal Building. Pi¬ 
erre, 8. Dak. 57501. 

No. MC 51146 < Sub-No. 507TA), 

filed June 29. 1977. Applicant: SCHNEI¬ 
DER TRANSPORT. INC., 2661 South 
Broadway, Green Bay, Wis. 54304. Ap¬ 
plicant's representative: Neil A. Du- 
Jardin (same address as applicant). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Clothing on hang¬ 
ers. and miscellaneous department store 
rnerchandise in cartons, from Secaucus, 
N.J., to Columbus. Ohio, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Lazarus 
Stores. Columbus. Ohio 43206 (Jack 
Hcsaenauer). Send protests to: Gail 
Daugherty, Transportation Assistant. 
Interstate Commerce Commission, Bu¬ 
reau of Operations. U.S. Federal Build¬ 
ing St Courthouse, 517 East Wisconsin 
Avenue. Room 619. Milwaukee, Wis. 
53202. 

No. MC 63417 < Sub-No. 105TA), 

filed June 29. 1977. Applicant: BLUE 
RIDGE TRANSFER COMPANY. IN¬ 
CORPORATED. P.O. Box 13447. Roa¬ 
noke, Va. 24034. Applicant's representa¬ 
tive: William E. Bain (same as appli¬ 
cant). Authority sought to operate as a 
common carrier . by motor vehicle, over 
Irregular routes, transporting: (1) In¬ 
candescent bulbs . from Cleveland, Ohio, 


to Newark, N.J.; (2) Packaging material 
tor commodities in (1) above, from 
Newark, N.J., to Cleveland. Ohio, for 180 
days. Supporting shipper: General 
Electric. 4504 Neia Park. Cleveland, 
Ohio 44112. Send protests to: Danny R. 
Bcllcr. District Supervisor. Bureau of 
Operations, Interstate Commerce Com¬ 
mission. P.O. Box 210. Roanoka, Va. 
24011. 

No. MC 82658 <8ub-No. 8TA), filed 
June 30, 1977. Applicant: ECONOMY 
FREIGHT LINES. INC.. 6357 N. Nor¬ 
mandy Avenue, Chicago. Ill. 60631. Ap¬ 
plicant's representative: Donald 8. Mul¬ 
lins, 4704 W. Irving Park Road. Chica¬ 
go, Ill. 60641. Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Glass bottles. from Streator, Ill., 
to the plantsite of O. Hellcman Brewing 
Company. Inc., at La Crosse, Wis., for 
180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: O. Hell cm an Brewing Company, 
Inc., George A. Dahnke. Traffic Mana¬ 
ger, 925 8. Third Street, La Crosse. Wis. 
54601. Send protests to: Transportation 
Assistant Patricia A. Roscoe, Interstate 
Commerce Commission, Everett Mc¬ 
Kinley Dirksen Building. 219 8. Dear¬ 
born Street, Room 1386, Chicago. Ill. 
60604. 

No. MC 106674 <Sub-No. 241 TA>. filed 
June 27. 1977. Applicant: SCHILU MO¬ 
TOR LINES. INC . P.O. Box 123, 
Remington, Ind. 47977. Applicant’s rep¬ 
resentative: Linda J. Sundy, P.O. Box 
123. Remington. Ind. 47977. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Building and roofing 
materials (except iron and steel articles 
and commodities in bulk), from the 
plantsite and warehouse facilities of 
GAF Corporation at Joliet. HI., to points 
in the Lower Peninsula of Michigan. 
Restricted to the transportation of 
traffic originating at the above named 
origin and destined to the lower penin¬ 
sula of Michigan, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: GAP Cor¬ 
poration 1361 Alps Rd., Wayne, NJ. 
07470. Send protests to: J.H. Gray, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission. 343 West Sayne St.. Suite 
113. Fort Wayne. Ind. 46802. 

No. MC 107515 (Sub-No. 108r;TA>. filed 
June 28, 1977. Applicant: REFRIG¬ 
ERATED TRANSPORT CO.. INC., 3901 
Jonesboro Rd.. P.O. Box 308, Forest Park, 
Oa. 30050. Applicant’s representative; 
Alan E. 8erby, Suite 375, 3379 Peachtree 
Rd. N.E., Atlanta. Oa. 30326 Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Carpet and tufted textile 
products, from Dalton, Oa. to points in 
Kansas, Missouri, Nebraska and that 
portion of Iowa on and west of U8. High¬ 
way 59. for 180 days. Supporting shipper: 
World Carpet. P.O. Box 1448, Dalton. Oa. 


30720. Send protests to: Sara K. Davis, 
Transportation Assistant, Bureau of Op¬ 
erations, Interstate Commerce CommL - 
sion. 1252 W. Peachtree St.. N.W, Rm 
546, Atlanta. Ga. 30309. 

No. MC 110252 (Sub-No. 64TA>. filed 
June 24.1977. Applicant: JAMES J. WIL¬ 
LIAMS. INC., E. 5711 Third Avenue. Spo¬ 
kane, Wash. 99206. Applicant’s represent¬ 
ative: John D. Robertson (same address 
as applicant). Authority sought to op¬ 
erate as a common carrier. by motor ve¬ 
hicle. over Irregular routes, transporting 
Edible flour , Prom Spokane. Wash., to 
Lewiston, Idaho, for 180 days. Applicant 
has also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper: Centennial Mills Di¬ 
vision of Univar, 1464 N.W. Front Ave, 
P.O. Box 3773. Portland, Oreg. 97208. 
Send protests to: L. D. Boone, Transpor¬ 
tation Specialist. Bureau of Operations, 
Interstate Commerce Commission. 858 
Federal Building, Seattle, Wash. 98174. 

No. MC 112520 (Sub-No. 342TA). filed 
June 22. 1977. Applicant: MCKENZJE 
TANK LINES. INC.. P.O. Box 1200, 122 
Appleyard Drive. Tallahassee. Fla. 32302. 
Applicant’s representative: Sol H. Proc¬ 
tor. 1101 Blackstone Building, Jackson¬ 
ville. Fla. 32202. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
Paints , varnishes, lacquers. resins, stains, 
and paint material. In bulk, in tank ve¬ 
hicles. from Covington. Ga.. to points in 
Cheraw. S.C.. for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Mobil Chemical Co.. Di¬ 
vision of Mobil Oil Corp.. 1024 South Av¬ 
enue, Plainfield, N.J. 07062. Send protests 
to: District Supervisor O. H. Fauss, Jr., 
Bureau of Operations, Interstate Com¬ 
merce Commission. Box 35008, 400 West 
Bay Street, Jacksonville. Fla. 32202. 

No. MC 112822 (Sub-No. 420TA>. filed 
June 28. 1977. Applicant: BRAY LINES 
INCORPORATED. 1401 N. Little. P.O. 
Box 1191. Cushing, Okla. 74023. Appli¬ 
cant’s representative: Charles D. Midkiff 
(same address as applicant). Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Foodstuffs (except com¬ 
modities in bulk), from Duluth, Minn, 
and Superior, Wis.. to points in Colorado, 
restricted to the transportation of traffic 
originating at the plantsite and ware¬ 
house facilities of Jeno's. Inc., located at 
or near Duluth. Minn, and Superior. WU. 
for 180 days. Supporting shipper : Jeno's, 
Inc.. 525 Lake Ave., 8. Duluth. Minn. 
55802. Send protests to: District Super¬ 
visor Joe Oreen. Rm. 240. Old Post Office 
Bldg., 215 Northwest Third St , Okla¬ 
homa City. Okla. 73102. 

No. MC 113622 (Sub-No. 18TA). filed 
June 28, 1977. Applicant: SAMPSON 
HAULING CORP., Pavilion. N.Y. 14525. 
Applicant’s representative: Kenneth T. 
Johnson. Bankers Trust Building. James¬ 
town. N.Y. 14701. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: RIP-RAP, from Mlddlebury Cen- 
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ter, Pa_, and points within ten (10 miles 
thereof to all points and places in Steu¬ 
ben County. N.Y., for ISO days. Applicant 
has also tiled an underlying ETA seek¬ 
ing up to 90 days of operating authority. 
Supporting shipper: Potter-DeWitt, Inc.. 
Pavilion. N.Y. 14525. Send protests to: 
George M. Parker. District Supervisor, 
Interstate Commerce Commission. Bu¬ 
reau of Operations, 910 federal Building. 
Ill West Huron Street. Buffalo. N.Y. 
14202. 

No MC 115092 <8ub-No. 62TA). filed 
June 24. 1977. Applicant: TOMAHAWK 
TRUCKINO. INC. a Colorado corpora¬ 
tion. P.O. Box O. Vernal. Utah 84078. 
Applicant's representative: Walter Ko¬ 
bo*. 1016 Kehoe Drive. St. Charles, ni. 
60174. Authority sought to operate as a 
common carrier . by motor vehicle, over 
Irregular routes, transporting: Mont- 
monllonite clay in bags, from the facil¬ 
ities of Industrial Mineral Ventures. Inc., 
near Lathrop Wells. Nev„ to points in 
Arkansas. Colorado, Idaho. Illinois, Kan¬ 
sas Louisiana Minnesota. Mississippi. 
Missouri Montana. Nebraska, New Jersey. 
New Mexico. North Dakota. Ohio. Okla¬ 
homa Oregon. Texas. Washington. Wis¬ 
consin Wyoming and Utah (except Salt 
Lake City and 40 miles thereof), for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of oper¬ 
ating authority. Supporting shipper: In¬ 
dustrial Mineral Ventures, Inc., 5920 Mc¬ 
Intyre St.. Golden. Colo. 80401. Send pro¬ 
tests to: District Supervisor Lyle D. 
Heifer. Interstate Commerce Commis¬ 
sion. Bureau of Operations. 5301 Federal 
Building. 125 South State SU Salt Lake 
City, Utah 84138. 

No. MC 117068 (Sub-No. 81TA). filed 
June 23. 1977. Applicant: MIDWEST 
SPECIALIZED TRANSPORTATION. 
INC . P.O. Box 6418. North Highway 63. 
Rochester, Minn. 55901. Applicant's rep¬ 
resentative: Mr. A. I. Koenig (same ad¬ 
dress as above). Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Knameled steel silos, loading and 
unloading devices . waste storage tanks . 
livestock feed bunkers . forage metering 
devices , animal waste spreader tanks, 
livestock feeding systems , and parts and 
accessories for the above named com¬ 
modities from DeKalb and Eureka. Ill., 
to points in New York and Pennsylvania, 
for 180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
oixuatlng authority. Supporting ship¬ 
per: A. O. Smith Corporation, P.O. Box 
JH Milwaukee. Wis. 53201.8cnd protests 
to: Mrs. Marion L. Cheney, Transporta¬ 
tion Assistant, Interstate Commerce 
Commission. Bureau of Operations, 414 
federal Building 8c U.8. Court House. 110 
S. 4th St., Minneapolis, Minn. 55401. 

No. MC 117119 (8ub-No. 637TA). filed 
June 15.1977. Applicant: WILLIS SHAW 
FROZEN EXPRESS, INC., P.O. Box 188. 
*** Springs, Ark. 72728. Applicant s rep¬ 
resentative: L. M. McLean (same address 
as applicant). Authority sought to oper- 
lteas a common carrier . by motor ve¬ 


hicle, over Irregular routes, transporting: 
Foodstuffs (except commodities in bulk). 
in vehicles equipped with mechanical 
refrigeration, from the facilities of Bor¬ 
den Foods, Division of Borden. Inc.! at 
Wellsboro, Pa., to points in Oregon. Utah, 
and Washington, for 180 days. Applicant 
has also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shipper: Borden Foods. Divi¬ 
sion of Borden. Inc., 180 East Broad 
Street. Columbus. Ohio 43215. Send pro¬ 
tests to: District Supervisor William H. 
Land. Jr., 3108 Federal Office Building. 
700 West Capitol. Little Rock. Ark. 72201. 

No MC 117119 (Sub-No. 638TA). 
filed June 20. 1977. Applicant: WILLIS 
SHAW FROZEN EXPRESS. INC.. P.O. 
Box 188. Elm Springs. Ark. 72728. Ap¬ 
plicant's representative: Martin M. Oef- 
fon. P.O. Box 338, Willingboro. NJ. 
08046. Authority sought to operate as a 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Such 
merchandise as dealt in retail sewing 
centers, from Trumann, Ark.: to Albu¬ 
querque. N. Mex.; Denver. Colo.; Des 
Moines. Iowa; Los Angeles, Calif.; Min¬ 
neapolis. Minn.; Phoenix. Arte.; Port¬ 
land, Orcg,; San Francisco. Calif.; and 
Seattle, Wash.; for 180 days. Supporting 
shipper: The Singer Company. 313 Un¬ 
derhill Blvd.. Syossett, N.Y. 11791. Send 
protests to: District Supervisor William 
H. Land. Jr.. 3108 Federal Building. 700 
West Capitol. Little Rock. Ark. 72201. 

No. MC 117119 (Sub-No. 644TA). 
filed June 27. 1977. Applicant: WILLIS 
SHAW FROZEN EXPRESS. INC.. P.O. 
Box 188. Elm Springs. Ark. 72728. Ap¬ 
plicant’s representative: Gerald K. Gim- 
mel. Suite 145, 4 Professional Drive. 
Gaithersburg, Md. 20760. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Cleaning and washing 
compounds, oven cleaners, sodium bi¬ 
carbonate and sal soda (except in bulk), 
from the plantslte and storage facilities 
of Church & Dwight Co.. Inc., In Syra¬ 
cuse. N.Y.; to points in Colorado, Idaho. 
Montana. New Mexico. North Dakota, 
South Dakota. Utah k Wyoming, for 180 
days. Applicant has also filed an underly¬ 
ing ETA seeking up to 90 days or oper¬ 
ating authority. Supporting shipper: 
Church k Dwight Co., Inc.. P.O. Box 369. 
Plscataway. N.J. 08554. Send protests to: 
District Supervisor William H. Land, Jr. 
3108 Federal Office Building. 700 West 
Capitol. Little Rock, Ark. 72201. 

No. MC 118831 (Sub-No. 151TA). 
filed June 28.1977. Applicant: CENTRAL 
TRANSPORT. INCORPORATED. P.O. 
Box 7007. High Point. N.C. 27264. Ap¬ 
plicant's representative: Earlie O. Jones 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Chemicals, in bulk, in tank 
vehicles and hopper-type trucks, from 
the plant site of Tennessee Eastman 
Cominmy. Kingsport, Tennessee, to 
points In the UB. In and east of Minne¬ 
sota. Iowa. Nebraska, Kansas, Oklahoma 
and Texas, for 180 days. Applicant has 


also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Tennessee Eastman 
Company. P.O. Box 511, Kingsport. 
Tcnn. 37622. Send protests to: Archie W. 
Andrews, Dist. Supervisor. Bureau of 
Operations, Interstate Commerce Com¬ 
mission. P.O. Box 26896, Raleigh. N.C. 
27611. 

No. MC 120279 (Sub-No. 8TA>. filed 
June 27, 1977. Applicant: McPARLAND 
AND HULLINGER, a Utah limited Part¬ 
nership, 915 North Main St.. P.O. Box 
238. Tooele. Utah 84074. Applicant’s re¬ 
presentative: Irene Warr, 430 Judge 
Building. Salt Lake City, Utah 84111. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Unanium and 
vanadium ores or concert trates. from the 
Walt man Mine located lYs. miles east of 
U.8. Highway 395 at a point 35 miles 
north of Reno, Nev. In Lassen County. 
CalJf. to the Cotter Corporation Mill 
located approximately 4 miles south of 
Canon City. Colo., for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: UOCO. Inc., 
304 First Security Building. Salt Lake 
City. Utah 8311. Send protests to: Dis¬ 
trict Supervisor Lyle D. Heifer. Inter¬ 
state Commerce Commission. 5301 Fed¬ 
eral Building. 125 South State 8t. Salt 
Lake City. Utah 84138. 

No. MC 124813 (Sub-No. 175TA). filed 
June 22. 1977. Applicant: UMTHUN 
TRUCKINO CO.. 910 South Jackson St, 
P.O. Box 166, Eagle Grove, Iowa 50533. 
Applicant's representative: James M. 
Hodge. 1980 Financial Center. Des 
Moines. Iowa 50309. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Phosphatic feed ingredients, (1) 
from Mcdiapolis, Iowa to points in Illi¬ 
nois. Indiana, Iowa, Kentucky. Ohio. Ar¬ 
kansas, Oklahoma and Michigan, and 
(2) from Eagle Grove, Iowa to points In 
Iowa. Kentucky. Ohio. Arkansas, Okla¬ 
homa and Michigan. Restriction: Re¬ 
stricted to traffic having a prior move¬ 
ment by rail for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Occidental Chemical 
Company, P.O. Box 1185. Houston. Tex. 
77001. Send protests to: Herbert W. 
Allen, District Supervisor. Bureau of Op¬ 
erations Interstate Commerce Commis¬ 
sion. 518 Federal Building, Des Moines, 
Iowa 50309. 

No. MC 125433 (Sub-No. 103TA). filed 
June 23, 1977. Applicant: F-B TRUCK 
LINE COMPANY, a Utah corporation. 
1945 South Redwood Rd„ Salt Lake City, 
Utah 84104. Applicant's representative: 
Michael J. Norton, Suite 404. Boston 
Bldg.. P.O. Box 2135, Salt Lake City. Utah 
84110. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Self-pro¬ 
pelled vehicles under 15.000 lbs. used in 
farming or agricultural operation, (ex¬ 
cept automobiles, buses, and trucks as 
described by the ICC), from Portland. 
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Oreg.. to Califomia points and points in 
Oregon south of the 44th parallel, for 
180 days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting shipper: 
John Deere Company. 2100 NE (181st. 
Ave. Portland. Oreg. 97220. Send protests 
to: District Supervisor Lyle D. Heifer, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 5301 Federal Build¬ 
ing. 125 South State St.. Salt Lake City, 
Utah 84138. 

No. MC 125433 (Sub-No. 104TA), filed 
June 23, 1977. Applicant: P-B TRUCK 
LINE COMPANY, a Utah corporation. 
1945 South Redwood Rd.. Salt Lake City. 
Utah 84104. Applicant's representative 
David J. Lister (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Afonf- 
moriUonite clay in bags, from the facil¬ 
ities of Industrial Mineral Ventures. Inc., 
near Lathrop Wells. Nev., to points in 
Arkansas, Colorado. Idaho, Illinois, Kan¬ 
sas, Louisiana, Minnesota. Mississippi. 
Missouri, Montana, Nebraska, New Jer¬ 
sey, New Mexico. North Dakota. Ohio. 
Oklahoma, Oregon, Texas, Utah (except 
8alt Lake City and 40 miles thereof), 
Washington, and Wyoming, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Indus¬ 
trial Mineral Ventures, Inc.. 5920 Mc¬ 
Intyre St.. Golden, Colo. 80401. Send pro¬ 
tests to: District Supervisor, Lyle D. Hei¬ 
fer, Interstate Commerce Commission, 
Bureau of Operations, 5301 Federal 
Building. 125 South State St.. Salt Lake 
City. Utah 84138. 

No. MC 127303 <8ub-No. 24TA), filed 
June 27, 1977. Applicant: ZELLMER 
TRUCK LINES. Box 343. Granville. HI. 
61326. Applicant's representative: E. Ste¬ 
phen Heislcy, Suite 805, 666 11th St. 
N.W., Washington. D.C. 20001. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Malt beverages and related 
advertising materials, equipment and 
supplies, from St. Paul, Minn, to Padu¬ 
cah. Ky. for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing shipper: Chief Paduke Dist. Co. Inc.. 
George O. Jacobs, President, Comer of 
12th and Flournoy St.. Paducah. Ky. 
Send protests to: Transportation Assist¬ 
ant Patricia A. Roscoe. Interstate Com¬ 
merce Commission. Everett McKinley 
Dirksen Building. 219 S. Dearborn St.. 
Room 1386, Chicago, Ill. 60604. 

No. MC 129063 (Sub-No. 13TA). filed 
June 23. 1977. Applicant: JIMMY T. 
WOOD. P.O. Box 294, Route 6, Ripley. 
Tfcnn. 38063. Applicant's representative: 
Mr. Thomas A. Stroud. 5100 Poplar, Suite 
2008. Memphis, Tenn. 38137. Authority 
sought to operate as a common carrier , 
by motor vehicle, over Irregular routes, 
transporting: Ferro alloys in dump ve¬ 
hicles, from the plantslte and facilities 
of Chromium Mining * Smelting Corp, 
located at or near Woodstock. Tenn., to 
points in the United States (except 


Alaska and Hawaii), for 180 days. Ap¬ 
plicant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Chromium 
Mining L Smelting Corp., P.O. Box 
28538. Memphis, Tenn 38128. Send pro¬ 
tests to. Mr. Floyd A. Johnson, District 
Supervisor, Interstate Commerce Com¬ 
mission, 100 North Main St., 100 North 
Main Building. Suite 2006, Memphis. 
Tenn. 36103. 

No. MC 133221 (Sub-No. 26TA). filed 
June 28. 1977. Applicant: OVERLAND 
CO.. INC., 1991 Buford Highway. Law- 
renccville. Ga. 30245. Applicant's repre¬ 
sentative: Alvin Button. 2477 N. Decatur 
Rd., Decatur, Ga. 80033. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Ridgid polystyrene . from 
the Southeastern Foam Products. Inc. 
plantsltes at Conyers. Ga.; Adams town. 
Md.; Bargersville. Ind.; Burlington, N.C.; 
Elkhom, Wis.; Foglesvllle. Pa.; Jones¬ 
boro. Tenn.; New Middletown. Ohio; 
Ocala, Fla.; Petersburg. Va.; Wentzvllle, 
Mo. to points In the UJS. (except Alaska 
and Hawaii) for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Southeastern Foam 
Products, P.O. Box 406. Conyers, Oa. 
30207. Send protests to: Sara K. Davis. 
Transportation Assistant. Bureau of Op¬ 
erations, Interstate Commerce Commis¬ 
sion. 1252 W. Peachtree St., N W , Room 
546. Atlanta. Ga. 30309. 

No. MC 135082 (Sub-No. 48TA). filed 
June 28. 1977. Applicant: BURSCH 

TRUCKING. INC., doing business as. 
ROADRUNNER TRUCKING. INC,. Post 
Office Box 26748. 415 Rankin Rd. N.E., 
Albuquerque. N. Mex. 87125. Applicant's 
representative: D. F. Jones, President 
(same address as applicant). Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Gypsum, gypsum products 
and materials, and accessories used in 
the installation thereof, from Rosario. 
N. Mex.. to points in the States of Ari¬ 
zona, Colorado. Wyoming. Nebraska, and 
Kansas, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Sup¬ 
porting shipper: Western Gypsum Com¬ 
pany, Rosario, N. Mex. 87501. Pete 
Wupper. Manager. Send protests to: 
Darrell W. Hammonds. District Super¬ 
visor. Interstate Commerce Commission, 
Bureau of Operations. 1106 Federal Of¬ 
fice Building. 517 Gold Ave. SW, Albu¬ 
querque, N. Mex. 87101. 

No. MC 135236 (Sub-No. 20TA), filed 
June 23, 1977. Applicant: LOGAN 

TRUCKING, INC.. 801 Erie Avenue. Lo- 
gansport. Ind. 46947. Applicant's repre¬ 
sentative: Donald W. Smith, One Indi¬ 
ana Square, Suite 2456, Indianapolis, Ind. 
46204. Authority sought to operate os a 
common carrier , by motor vehicle, over 
Irregular routes, transporting: Malt 
beverages, from Norfolk. Va.. to points 
in Illinois, Indiana, Michigan, Wiscon¬ 
sin. Ohio and Arkansas, for 180 days. 
Applicant has also filed an underlying 


ETA seeking up to 90 days of operating 
authority. Supporting shipper: Cham- 
pale. Inc.. Trenton, N.J. Send protests to: 
J. H. Gray. District Supervisor, Inter¬ 
state Commerce Commission. 343 West 
Wayne 8treet, Suite 113, Fort Wayne. 
Ind. 46802. 

No. MC 135797 (Sub-No. 79TA>, filed 
June 28. 1977. Applicant; J. B. HUNT 
TRANSPORT. INC., P.O. Box 200. US. 
Hair 71. Lowell, Ark. 72745. Applicant s 
representative: Paul A. Maestri (same 
address as applicant). Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Polystyrene food containers , 
from the warehouse facilities utilized by 
Mobil Chemical Company, located at or 
near Dallas-Fort Worth, Tex., Metropol¬ 
itan Zone, to Denver, Colo., for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operate 
authority. Supporting shipper: Mobil Oil 
Corporation, 8350 N. Central Express¬ 
way, Suite 522. Dallas, Tex. 75206 Send 
protects to: District Supervisor William 
H. Land. Jr., 3108 Federal Office Build¬ 
ing. 700 West Capitol. Little Rock, Ark 
72201. 

No MC 136220 (Sub-No. 43TA >, filed 
June 24, 1977. Applicant: ROY SULLI¬ 
VAN. doing business as SULLIVAN 
TRUCKING CO.. P.O. Box 2164. Ponca 
City, Okla. 74601. Applicant's represent¬ 
ative: O. Timothy Armstrong. 6161 N 
May Avenue. Oklahoma City. Okla 
73112. Authority sought to operate as a 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Fish meal 
(in bulk. In open top dump trailers), 
from Empire. La., to Dardanclle, Fay¬ 
etteville, Ft. Smith, BatesviJle, Spring- 
dale, Hope. North Little Rock, and Nash¬ 
ville, Ark., for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Wilbur-Ell Is Co.. 1000 
Plaza West Bldg.. Little Rock, Ark. 72207. 
Send protests to: District Supervisor Joe 
Green. Rm. 240. Old Post Office Bldg. 
215 Northwest Third St., Oklahoma City. 
Okla. 73102. 

No. MC 138742 <8ub-No. 9TA), filed 
June 28, 1977. Applicant: OSTERKAMP 
TRUCKING. INC., 1049 N. Glassell. Or¬ 
ange, Calif. 92667. Applicant's reprosen 
tative: Michael Eggleton. 67 Lakstonc 
Court. Danville. Calif. 94526. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular rout/*, 
transporting: Corrugated fibre cartons. 
from the plants!te of Western Kraft Pa¬ 
per Oroup, Division of Willommctte In¬ 
dustries, at Compton, Calif., to points :n 
Saguache, Rio Grande, Alamosa Coun¬ 
ties, Colo., for 180 days. Applicant Inis 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Western Kraft Paper 
Group, Division of Wdlammettc Indus¬ 
tries. Inc., 19615 South Susans Rd. 
Compton, Calif. 90221. Send protests to: 
Irene Carlos, Transportation Assistants 
Interstate Commerce Commission, Ri&- 
1321 Federal Budding. 300 North lo# 
Angelos 8t , Los Angeles, Calif. 90012. 
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No. MC 140176 (Sub-No. 7T A ). filed 
June 28, 1077. AppUcant: RILEY 

WAYNE POWELL, doing business os 
POWELL TRUCKING COMPANY. Route 
3. Box 13. Sumrall, Miss. 39482. Appli¬ 
cants representative: Fred W. Johnson. 
Jr.. 1500 Deposit Guaranty Plaza. P.O. 
Box 22628. Jackson. Miss. 39205. Author¬ 
ity sought to operate as a contract cor¬ 
der, by motor vehicle, over irregular 
routes, transporting: Pasts . poles and 
piling, treated or untreated, from the fa¬ 
cilities of Crown Zellerbach Corporation 
at Gulfport, Miss. and Mobile. Ala., to 
points in Illinois. Indiana. Iowa, Kansas, 
Kentucky, Michigan, Minnesota. Mis¬ 
souri. Nebraska, Ohio. Pennsylvania, and 
Wisconsin, under a continuing contract 
or contracts with Crown Zellerbach Cor¬ 
poration. for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: Crown Zellerbach Cor¬ 
poration, P.O. Box 1060. BogalusA. La. 
70427. Send protests to: Alan C. Tar¬ 
rant, District Supervisor. Interstate 
Commerce Commission. Rm. 212. 145 
East Amite Building. Jackson. Miss. 
39201. 

No. MC 140452 (Sub-No. 5TA>, filed 
June 22. 1977. Applicant: ROSE 

BROTHERS TRUCKING. INC.. R.R. 31. 
Box 9 Terre Haute. Ind. 47803. Appli¬ 
cant's representative: Alki E. Scopelitis. 
815 Merchants Bank Bldg.. Indianapolis. 
Ind 46204. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Fertilizer and cutlet, from the Owens¬ 
boro Riverport Authority at Owensboro. 
Ky. to Terre Haute. Ind.. and (2) Salt, 
from the Owensboro Riverport Author¬ 
ity at Owensboro. Ky. to points in In¬ 
diana, on and south of U.S. Highway 40 
and points in Kentucky, for 180 days. 
AppUcant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Owens¬ 
boro Riverport Authority. P.O. Box 711. 
Owensboro. Ky. 42301. Send protests to: 
William S. Ennis, Interstate Commerce 
Commission, Federal Bldg, and U.8 
Courthouse, 46 East Ohio St., Rm. 429 
Indianapolis. Ind. 46204. 

No. MQ 140613 (Sub-No. 21TA), filed 
June 24. 1977. Applicant: ROBERT F. 
KAZIMOUR, P.O. Box 2207, Cedar 
Rapids. Iowa 52406. Applicant's repre¬ 
sentative: j. L. Kazimour (same address 
** applicant). Authority sought to op- 
«ate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: Empty containers and closures. 
from San Diego. Calif., to Davenport. 
Iowa and points in the Commercial 
Zones of Milan, and Rock Island,-HI., for 
180 days,«Applicant has also filed an 
underlying ETA seeking up to 90 days 
°f operating authority. Supporting 
Jhlpper: Ralston Purina Co., Checker¬ 
board Square, St. Louis. Mo. 63188. Send 
protests to: Herbert W. Allen, District 
supervisor, Bureau of Operations, Inter¬ 
state Commerce Commission, 518 Fed- 
**01 Building. Des Moines. Iowa 50309. 

No. MC 140682 (Sub-No. 3TA). filed 
June 22, 1977. Applicant: NEW 


(TRANS) PORT, INC,, P.O. Box 188, 
US Highway 17 South. Rlceboro. Ga. 
31323. Applicant's representative: Sol H. 
Proctor. 1101 Blackstone Building. 
Jacksonville, Fla. 32202. Authority 
sought to operate as a contract carrier , 
by motor vehicle, over irregular routes, 
transporting: Lumber, from Brooklet 
and Rlceboro, Ga., to points in Florida. 
Alabama. North Carolina, and South 
Carolina, under a continuing contract, 
or contracts, with Ain ax Forest Prod¬ 
ucts. fur 180 day's. Applicant has also 
filed an underlying ETA seeking up to 
90 daysx>f operating authority. Support¬ 
ing shipper: Amax Forest Products, Box 
268. Riceboro. Ga. 31323. Send protests 
to: District Supervisor G. H. Fauss. Jr.. 
Bureau of Operations, Interstate Com¬ 
merce Commission, Box 35008, 400 West 
Bay Street. Jacksonville. Fla. 32202. 

No. MC 141728 (Sub-No. 4TA), filed 
June* 23. 1977. Applicant: WILMING¬ 
TON CORP., Northern Industrial Pork, 
Wilmington, Mass. 01887. Applicant's 
representative: Donna Vitter Plott, 1 
Center Plaza. Boston, Mass. 02108. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Such commodities 
as are sold or used in retail stores (ex¬ 
cept commodities in bulk and commodi¬ 
ties requiring the use of special equip¬ 
ment) for the account of Edison 
Brothers Stores. Inc. and its subsidiaries, 
between facilities owned or utilized by 
Edison Brothers Stores. Inc. and its sub¬ 
sidiaries In Wilmington. Mass.. St. Louis, 
Mo., and Hoboken. NJ., under a con¬ 
tinuing contract with Edison Brothers 
Stores. Inc. Applicant intends to tack 
authority applied for to authority in MC 
141728 (Sub-No. 2) for 180 days. Sup¬ 
porting shipper; Edison Brothers Stores. 
Inc., 400 Washington Ave., St, Louis. Mo. 
63178. Send protests to: Max Gorcn- 
stein. District Supervisor. Bureau of 
Operations, Interstate Commerce Com¬ 
mission. 150 Causeway St . Boston, Mass. 
02114. 

No. MC 141914 (Sub-No. 11TA). filed 
June 20. 1977. Applicant: FRANKS A 
SON. INC., P.O. Box 108A, Route 1. Big 
Cabin, Okla. 74332. Applicant's repre¬ 
sentative: Gary Brasel, Mezzanine Floor. 
Beacon Bldg., Tulsa. Okla. 74103. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over Irregular 
routes, transporting: Water (not In 
bulk), and return bottling machinery, 
glass bottles , plastic bottles . plastic 
pouches to be filled with water, corru- 
gated cardboard , styrofoam, bottle caps, 
bottle seals, returned wood or plastic 
pallets, advertising and promotional ma¬ 
terial. machine repair parts , steel band¬ 
ing material for palletizing purposes, 
printed labels and any other items used 
in the bottling and distribution of w*ater. 
between Poland Spring, Maine, and all 
points in the U.S. (except Hawaii and 
Alaska >, for 180 days. Applicant has also 
filed an Underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing shipper: Poland Spring Bottling Co.. 
P.O. Box 19628, Las Vegas, Nev. 89119. 


Send protests to: District Supervisor Joe 
Oreen. Rm. 240, Old Post Office Bldg.. 
215 Northwest Third St., Oklahoma City, 
Okla. 73102. 

No. MC 143282 (Sub-No. 1TA), June 
28. 1977. AppUcant: EDWIN KRELL. 
doing business ns KRELL TRUCK 
SERVICE, Plankinton. S. Dak. 57368. 
Applicant's representative: Edwin Krell 
(same address as appUcant). Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: (1> Carpet, from Dalton. 
Eton. Chatsworth. Calhoun. EUJay. and 
Cartersville, Ga . to Plankinton. South 
Dakota. (2) carpet accessories and sup¬ 
plies. from Plqua. Ohio, to Plankinton. 
S. Dak., for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing shipper: Centennial Carpet, Inc., 209 
North Main. Plankinton. S. Dak. 57368. 
Richard Cazer. Send protests to: J. L. 
Hammond. District Supervisor. Inter¬ 
state Commerce Commission, Bureau of 
Operations, Rm. 455, Federal Building. 
Pierre. S. Dak. 57501. 

No. MC 143338 (Sub-No. 1TA). filed 
June 23. 1977. AppUcant: MAURICE 
GULLEMETTE. INC.. 8t. Gregolre, Ni- 
colet County, Quebec. Canada. Appli¬ 
cant's representative: Robert D. Schuler. 
100 West Long Lake Rd.. Suite 102. 
Bloomfield Hills, Mich. 48013. Authority 
sought to operate as a contract carrier. 
by motor vehicle, over irregular routes, 
transporting: (1) Dog or cat food, in 
cans or packages, from ports of entry on 
the International Boundary Line, be¬ 
tween the United States and Canada on 
the St. Clair River to points in Michigan. 
(2) inedible meat and by-products of 
meat, from Plalnwell, Mich, to ports of 
entry on the International Boundary 
Line between the United States and 
Canada on the St. Clair River. Re¬ 
stricted in paragraph 1 and 2 above to 
shipments originating at or destined to 
poii^s in Canada, under a continuing 
contract or contracts with Jean Demers. 
Inc. of Gentilly, Quebec, Canada, for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of op¬ 
erating authority. Supporting shipper: 
Jean Demers. Inc.. CP 150, Gentilly, Que¬ 
bec. Canada OOX 1GO. Send protests 
to: District Supervisor David A. Demers. 
Interstate Commerce Commission. P.O. 
Box 548. 87 State St.. Montpelier. Vt. 
05602. 

No. MC 143389TA, filed June 16, 1977. 
Applicant: MERCHANTS DUTCH EX¬ 
PRESS. INC.. P.O. Box 2525. 700 Pine 
St., Monroe, La. 71207. Applicant's rep¬ 
resentative: Bruce E. Mitchell. Suite 375, 
3379 Peachtree Rd. N.E.. Atlanta. Ga. 
30326. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Such 
commodities os are dealt in by retail dis¬ 
count stores, between Monroe, La. on the 
one hand, and, on the other, points in 
Kentucky. Tennessee, Georgia. Florida. 
Alabama. Mississippi, Louisiana, Arkan¬ 
sas, Texas, Oklahoma. Virginia, Mis¬ 
souri, Indiana. Illinois. North Carolina, 
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South Carolina, Ohio, and West Vir¬ 
ginia. .service to bo performed under a 
contract or continuing contracts with 
Howard Bros. Discount Stores, Inc., for 
180 days. Applicant has also filed an un¬ 
derlying ETA seeking up to 90 days of 
operating authority. Supporting shipper: 
Howard Bros. Discount Stores. Inc., 801 
Riverborge, Monroe, La. 71202. Send 
protests to: District Supervisor William 
H. Land, Jr„ 3108 Federal Office Budd¬ 
ing. 700 West Capitol, Little Rock, Ark. 
72201. 

No. MC 143398TA. June 28. 1977. Ap¬ 
plicant: C. C. ROBERTS CONCRETE 
CONSTRUCTION CO.. INC., 3725 Gib¬ 
bon Rd.. Charlotte. N.C. 28213. Appli¬ 
cant's representative: Ralph McDonald. 
P.O. Box 2246. Raleigh. N.C. 27602. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Dry animal and 
poultry feed ingredients In bulk In 
dump vehicles, from Gaston County. 
N.C.: to 8umter County, 8.C.. for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of op¬ 
erating authority Supporting shipper: 


NOTICES 

Carolina By-Products Company. Inc. 
P.O. Drawer 20687. Greensboro. N.C. 
27420. Send protests to: District Super¬ 
visor Terrell Price, Interstate Commerce 
Commission. 800 Briar Creek Rd., Mart 
Office Bldg.. Rm. CC-516. Charlotte. 
N.C. 28205. 

No. MC 143400 i 8ub-No. 1TA), filed 
June 24. 1977. Applicant : NEIL J. MON¬ 
AHAN AND LEILANI A. MONAHAN, 
doing business as MONAHAN TRANS¬ 
PORTATION. Route 4. Box 305 Winona. 
Minn. 55987. Applicant s representative: 
Val M. Higgins. 1000 First National 
par>ir Bldg.. Minneapolis. Minn. 55402. 
Authority sought to operate as a con¬ 
tract carrier . by motor vehicle, over ir¬ 
regular routes, transporting: Saif, in 
packages, from Winona, Minn., to points 
in Wisconsin, under a continuing con¬ 
tract with Diamond Crystal 8alt Com¬ 
pany. for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing shipper: Diamond Crystal Salt 
Company, 916 8. Riverside Ave.. St. 
Clair. Mich 48079. 8cnd portests to: 
Mrs. Marlon L. Cheney. Transportation 





Assistant, Interstate Commerce Com¬ 
mission. Bureau of Operations. 414 Fed¬ 
eral Building <i U.8. Couurt House. 110 
S. 4th St.. Minneapolis, M i nn . 55401. 

No. MC 143407 <Sub-No. 1TA). June 
28. 1977. Applicant: MODERN TRANS¬ 
PORT. INC., 30127 Austin, Warren. 
Mich. 48092. Applicant's r epr es e n tative: 
William B. Elmer, 21635 E. Nine Mile 
Rd.. 8t. Clair Shores, Mich. 48080. Au¬ 
thority sought to operate as a common 
carrier . by motor vehicle, over irregular 
routes, transporting: Silica sand, in 
bulk, in dump vehicles, from Rock wood 
Mich., to Columbus, Toledo and Lancas ¬ 
ter Ohio, for 180 days. Supporting ship¬ 
per: Ottawa Silica Company. Richard 
Lawrence, Director of Physical Distri¬ 
bution, P.O. Box 577, Ottawa, HI. Scud 
protests to: Interstate Commerce Com¬ 
mission. Bureau of Operations* 604 Fed¬ 
eral Building L U-8. Courthouse. 231 W. 
Lafayette Blvd.. Detroit, Mich. 48226 

By the Commission. 

H. O. Homme, Jr . 

Acting Secretary 

(PR Doc.77-20705 Filed 7-18-77:8:45 am | 
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sunshine act meetings 

TWt section o# the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub- L 94-409), 

5 U.S.C. 552b(e)(3)._ 


CONTENTS 

Item 

Civil Aeronautics Board- 1 

Federal Communications Com¬ 
mission -- 2 

Federal Election Commission.... 

Federal Power Commission- 4 

Mississippi River Commission- 

Parole Commission.-6, 7. 8 

Railroad Retirement Board- 9 

Securities and Exchange Commis¬ 
sion - 10 


1 

CIVIL AERONAUTICS BOARD. 

Addition or Item to July 15,1977 
Meeting Agenda 

REVISED AGENDA 

TIME AND DATE: 10 am.. July 15. 

1977. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW.. Washington. DC. 20428. 

SUBJECT: 1. Ratifications of Items 
Adopted by Notation.' 2. Docket 28915. 
Complaint of the City of Youngstown, 
Ohio regarding adequacy of sendee pro¬ 
vided by Allegheny Airlines. Inc.. Docket 
28944. Application of Allegheny Air¬ 
lines to delete Youngstown, Ohio and 
Docket 29085, Application of AUeghncy 
Airlines for temporary suspension of 
service at Youngstown. Ohio. 3. Dockets 
31053. 31054, 31055, 31058 “SimpleSaver” 
fare* proposed by Allegheny. 

STATUS: Open. 

PERSON TO CONTACT: 

Phillis T. Kaylor, The Secretary. 202- 
673-50*8. 

SUPPLEMENTARY INFORMATION: 
On June 9. 1977, Allegheny filed a tariff 
proving certain discount “Simple- 
Saver” fures in nine markets with a pro¬ 
posed effective date of July 15. 1977. 
Complaints and answers were filed by 
July 6, 1977. The Board’s staff analyzed 
die tariff filing, the complaints and an¬ 
swers thereto and all other relevant 
matters and submitted a request for in¬ 
structions to the Board on July 12, 1977. 
On July 13, 1977. Allegheny requested 
and received oral permission to post- 


Tho ratification proceas provides an entry 
In the Board*» Minutes of Items already 
wlopteq by the Board through the written 
Notation process (memoranda circulated 
to the Member* sequentially). A Hat of Items 
rat tried at this meeting wlU be available in 
the Board's Public Reference Room (Room 
710. 1825 Connecticut Avenue NW., Wash¬ 
ington, DC 20428) following the meeting. 


pone the proposed effective date of its 
tariff until July 22. 1977. If the Board 
desires to suspend the tariff pending in¬ 
vestigation. then it must act by July 21, 
1977. or lose the authority to do so un¬ 
der Section 1002(g) of the Fedcrol Avia¬ 
tion Act of 1958. Because of the import¬ 
ance and complexity of the issues in¬ 
volved. and In order to give the Board 
sufficient time to consider the matter 
and instruct its staff to prepare an order 
implementing the Board's decision, it is 
the Board's view that it should meet to 
begin its consideration of this matter 
at the earliest possible time. According¬ 
ly, the following Members have voted 
that agency business requires that this 
matter be added to the agenda for the 
Board's July 15. 1977, meeting and that 
no earlier announcement of the change 
was possible: 

Chairman»Alfred E. Kahn 

Vice Chairman Richard J. O’Mella 

Member O. Joseph Minettt 

Member Lee R. West was not present 
and did not vote. 

13-9 1 8-77 Piled 7-15-77:9:35 am| 


2 

FEDERAL COMMUNICATIONS COM¬ 
MISSION. 

TIME AND DATE: 9:30 a JR., Tuesday. 
July 19. 1977. 

PLACE: Room 856. 1919 M 8treet NW., 
Washington. D.C. 

STATUS: Special Open Commission 
Meeting. 

CHANGES IN THE MEETING: The fol¬ 
lowing agenda item should be deleted: 
Agenda. Item No., and Subject 
» • • • • 
Special 2—Briefing In International Tele¬ 
communication* Proposals. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Officer, telephone number 
202-632-7260. 

Issued: July 14.1977. 

IS-928-77 Filed 7-15-77:2:17 pml 


3 

FEDERAL ELECTION COMMISSION. 

DATE AND TIME. Thursday, July 21, 
1977, at 10 a jn. 

PLACE 1325 K Street, NW.. Washing¬ 
ton. D.C. 


STATUS: Portions of this meeting will 
be open to the public and portions will 
be closed to the public. 

MATTERS TO BE CONSIDERED: 
Portions open to the public: 

I. Future meetings. 

n. Correction and approval of minutes 
for July 7. 1977. 

HI. Advisory opinions: AO 1977-16; 
AO 1977-26; AO 1977-30. 

IV. Policy memorandum on candidate 
status: 

V. Appropriations and budget. 

VI. Pending legislation. 

VII. Liaison with other Federal agen¬ 
cies. 

VIII. Report on pending litigation. 

IX. Routine administrative matters. 

Portions closed to the public: (Execu¬ 
tive Session): Compliance; Personnel. 

PERSON TO CONTACT FOR INFOR¬ 
MATION: 

David Flske, Press Officer, telephone: 
202-523-4065. 

Marjorie W. Emmons, 
Secretary to the Commission. 

15-915-77 Filed 7-14-77:3:42 pml 


4 

FEDERAL POWER COMMISSION. 

FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: To be 
published July 18.1977. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: July 20. 1977. 
10 a.m, 

CHANGE IN THE MEETING: The fol¬ 
lowing items have been added: 

Item No^ I>ocket No., and Company 
P-Il.—KH-77-487. Toledo Edlaon Company. 
0-13.—RP73-107, RP74 90, and RP75-91, 
Consolidated Qm Supply Corporation 

0-14 - RP74-20 and RP74-83. United Oat 
Pipe Line Company. 

0-15.—RP77-18. E! Paso Natural Oos Com¬ 
pany. 

0-16.—RI76-35 and CI7S-804, Continental 
OH Company: RI76-51 and CI76-805. Cities 
Service Oil Company: RI76-42 and CI76-802. 
Oetty Oil Company. 

0-17,—CI77- . Gulf OH Corporation. 

0-18.—CI77-93, Monsanto Company, et at. 
0-19.—CP71-S8, Columbia LNO Corpora¬ 
tion. CP71-153, Consolidated System LNO 
Company. CP71-151, Southern Energy Com¬ 
pany. 

0-20.—CP75-293, Texas Oa* Transmission 
Corporation. 

0-21.—CP74-322. Michigan Oas Storage 
Company; CP75-3, Trunkline Gm Company; 
CI74-738. Northern Michigan Exploration 
Company. 
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0 22— RP77- 103. Algonquin Oas Trans- 
mlsHkm Company 

v*hneth p. Plumb, 
Secretary. 

|8-9l7-77 P-Jed 7-lS-77;9:35 am) 


5 

MISSISSIPPI RIVER COMMISSION. 

TIME AND DATE: Beginning at 9 a.m.. 
July 28. 1977, and adjourning 12 noon. 
July 29.1977. 

PLACE: 1400 Walnut Street. Vicksburg. 
Mississippi. 

STATUS: Open to the public for obser¬ 
vation but not for participation. 

MATTERS TO BE CONSIDERED: 
Reports of the Commission staff on: 

(1) Current river conditions; 

(2) Inspection of the east shoreline of 
the Mississippi River south of Mayfield 
Creek. Kentucky: 

(3) Inspection of the west bank of the 
Mississippi River near the SEMO grain 
elevator in Missouri; 

(4) Marking dikes in the Mississippi 
River; 

(5) Ground cover for levees and 

berm: 

(6> Shaping of spoil banks and drain¬ 
age of borrow pits; 

(7) Drop structures and welts in 
streams: 

(8) Upper Pointe Coupe Flood Con¬ 
trol Project; 

(9) Incorporation of the East Bank 
Levee below Pointe-a-la-Hache into the 
Mississippi River Levee system; 

110) Inspection of the riverbank near 
River Ridge. Louisiana, with regard to 
high-water mark and Corps of Engineers* 
Jurisdiction; 

(11) Mitigation report for Tensas- 
Cocodrie Pumping Plant in Louisiana. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Rodger D. Harris, telephone 601- 
636-1311. extension 2705. 

IS-910-77 Piled 7-5 77:9:36 am) 


6 

PAROLE COMMISSION 

TIME AND DATE: Tuesday. July 26. 
1977. 9 am. 

PLACE: UB. Tax Court. 400 2nd St 
NAV., Washington. D.C., Ceremonial 
Courtroom. 3rd floor. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

Consideration by the Commission of ap¬ 
proximately 20 cases determined to be 
Original Jurisdic tion pursuant to a ref¬ 
erence under 28 CFR I 2.17 and/or ap¬ 
pealed pursuant to 28 CFR 8 2.27. These 
are all coses originally heard by examiner 
panels wherein Inmates of Federal 
Prisons have applied for parole or are 
contesting revocation of parole or man¬ 
datory release. 


SUNSHINE ACT MEETINGS 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Lee H. Cbait. Case Analyst, 202-724- 
3094. 

|S 920-77 Piled 7-15-77.11:20 am) 
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PAROLE COMMISSION. 

TIME AND DATE: Wednesday. July 27. 
1977. at 9 am. 

PLACE: U.S. Tax Court, 400 2nd St. 
NW.. Washington. D.C., Ceremonial 
Courtroom. 3rd floor. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Approval of minutes of closed meet¬ 
ings of May 27 and June 23, 1977. 

2. Consideration and approval or fur¬ 
ther modification of fiscal year 1979 
budget submission for Office of Manage¬ 
ment and Budget and the Congress: and 
for such other elements of fiscal plan¬ 
ning and action as may be required in¬ 
cluding any remaining open Items con¬ 
nected with the 1978 supplemental 
budget. 

3 Consideration of internal personnel 
rules, practices ond policies as impact¬ 
ing on specific employees. 

4. Consideration of two applications 
for exemptions from a bar imposed by 
29 U.8.C. 1111 against the employment 
of applicants by certain employee bene¬ 
fit plans: following hearings held pur¬ 
suant to the Administrative Procedures 
Act and recommended decisions based 
thereon and or no objection from the 
Labor Department to granting the ex¬ 
emption. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Peter B. Hoffman. 202-724-3097 
|S-921 -77 Piled 7-15-77; 11:20 am) 
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PAROLE COMMISSION. 

TIME AND DATE: Thursday. July 28. 
1977. 9 ajn. 

PLACE: U.8. Tax Court. 400 2nd St. NW., 
Washington. D.C.„ Ceremonial Court¬ 
room. 3rd floor. 

STATUS: Open 

MATTERS TO BE CONSIDERED: 

1. Approval of minutes of open meet¬ 
ing held on May 25. 1977 and adjourned 
to the morning of May 27, 1977. 

2. Consideration of public comment for 
following proposed amendments to rules 
tn 28 CFR Part 2: 

a. 8 2.54(b)—Allowing review of any 
decision by the full Commission 

b. 8 2.25—Expanding upon present 
grounds for administrative appeals and 
directing appellants to merits of case. 

c. Sections regarding holding hear¬ 
ings—Holding hearings and setting pre¬ 
sumptive release dates within 120 days 
of each Inmate's confinement. 

3. Revision of greatest severity guide-" 
line category to provide subcategories. 


4. Revision of 28 CFR Sec. 2.1(c)«di 
to designate Vice Chairman as Chair¬ 
man of the NAB and the National Com¬ 
missioners. 

5. Original Jurisdiction Cases. 

a. Clarification of procedure for re¬ 
opening such cases. 

b. Clarification of pro:edure for desig¬ 
nating and declassifying such cases 

e. Suggested referral format— general 

6. Referrals under 28 CFR 2.24. 

a. Suggested referral format— general 

b. Procedure regarding referral of re¬ 
vocations and preparation of Notices ot 
Action. 

7. New offense severity table- pro¬ 
posed prospective or retroactive applica¬ 
tion. 

8. Clarify procedures and Commit. ion 
action to be taken regarding misconduct 
reports. 

9. Procedures regarding service of 
summonses. 

10. Proposed unified disclosure sys¬ 
tem as a new Alternate Means of Ac¬ 
cess under the Privacy Act and related 
statutes. 

11. Consideration of Bureau of Prison* 
Drug Abuse In-Care and Aftercare 
manuals and commentary. 

12. Reporting to Commission meetings 
by Commissioners. 

13. Develop policy for attendance by 
Commissioners at professional meeting* 

14. Issuance of subpoenas for certain 
appearances of probation officers. 

15. Consideration of request for re¬ 
lease of data tape. 

16. Statistical Report. 

17. Specificity of reasons for decisions 
outside of the guidelines. 

18. Legal Report. 

19. Legal Assistance proposed to toe 
provided by law students. 

20. Meetings—Consideration of loca¬ 
tion and costs. 

21. Use of covering letters with Com¬ 
mission correspondence. 

22. Supplemental Warrants . Propo-d 
to discontinue sending application* for 
supplemental warrants to the FBI 

23. Lists o/ Intelligence personnel 
Proposal to exchange such lists for in¬ 
formation purposes with Department of 
Justice. 

24. Original Jurisdiction reference • 
Proposal to contact Department of Jus¬ 
tice when certain cases are referred, and 
to set up employee coferences with the 
Department 

25. Waiver. Proposed waiver of hear¬ 
ing at the point in serving a sentence 

26. Modification of sentence. Propo.^ 1 
to oppose any such modifications mAde 
after the 120 clay period provided b.v 
Court Rules. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Peter B. Hoffman, 202-724-3097 
JS 022 77 Filed 7-15-77:11:29 amt 
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RAILROAD RETIREMENT BOARD 

"FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT: 42 FR 
36067. July 13. 1977. 
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SUNSHINE ACT MEETINGS 


PREVIOUSLY ANN OUNCE D TIME AND 
DATE OP THE MEETING: 10 am.. 
July 20. 1977. 

CHANGES IN THE MEETING: 

Additional Item to be considered at 
the portion of the meeting open to the 
public: 

(15) Effect of vacancies in Board 
Member positions on the authority of the 
Board. 

|S* 014-77 Filed 7-14-77:12:48 pm) 


10 

SECURITIES AND EXCHANGE COM¬ 
MISSION. 

• FEDERAL REGISTER" CITATION OP 
PREVIOUS ANNOUNCEMENT: 42 FR 
36073. July 13. 1977. 


PREVIOUS ANNOUNCED TIME AND 
DATE: July 14. 1977, 10 a.m. 

PLACE: Room 825, 500 North Capitol 
Street. Washington, D.C. 

STATUS: Closed meeting. 

CHANGES IN THE MEETING: 

An additional item was considered by 
the Commission at the closed meeting 
regarding the impact on securities mar¬ 
ket of the New York City blackout 
Chairman Williams, Commissioners 
Loomis. Evans, and Pollack determined 
that Commission business required con¬ 
sideration of the matter and that no 
earlier notice thereof was possible. 

July 14, 1977. 

18 016-77 Ftl«i 7-14-77,3:42 pm| 
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Title 33—Navigation and Navigable Waters 

CHAPTER II—CORPS OF ENGINEERS. 
DEPARTMENT OF THE ARMY 

Regulatory Programs of the Corps of 
Engineers 

AGENCY: U.S. Army Corps of Engineers. 
DoD. 

ACTION: Final rules. 

SUMMARY: We are revising and reor¬ 
ganizing all regulations governing the 
permit programs of the Corps of Engi¬ 
neers. The new format is designed to 
make the policies and procedures more 
understandable to a person desiring to 
perform work in the waters of the United 
States. The Section 404 program (dis¬ 
charging dredged or fill material into the 
water) is being revised to clarify many 
terms and to provide for the Issuance of 
nationwide permits. The new regulations 
should enable a person to get a quicker 
decision on his application. In the case 
of nationwide permits, no application at 
all Is required. 

EFFECTIVE DATE: July 19. 1977. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Mr. Curtis Clark or Mr. Bemie Goode. 
Regulatory Functions Branch, phone: 
202-693-5070 or Mr. William Hede- 
man, Chief Counsels Office, phone: 
202-693-6169. 

SUPPLEMENTARY INFORMATION: 
Because of the rapidly changing nature 
of the Corps’ regulatory programs, we 
have prefaced this supplementary Infor¬ 
mation with a historical background dis¬ 
cussion. 

Historical Background 

•Hie Department of the Army, acting 
through the Corps of Engineers, is re¬ 
sponsible for administering various Fed¬ 
eral laws that regulate certain types of 
activities in specific waters in the United 
States and the oceans. The authorities 
for these regulatory programs are based 
primarily on various sections of the River 
and Harbor Act of 1899 (33 U.8.C. 401 
et seq.). Section 404 of the Federal Water 
Pollution Control Act Amendments of 
1972 (33 U5.C. 1344) and Section 103 of 
the Marine Protection. Research and 
Sanctuaries Act of 1972 (33 U.8.C. 1413). 
Each of these laws will be discussed in 
further detail below. 

THE RIVER AND HARBOR ACT Or 1899 

Until recently, the regulatory programs 
of the Corps of Engineers were adminis¬ 
tered only pursuant to various sections 
In the River and Harbor Act of 1899. 
These include: Section 9 <33 U.S.C. 401): 
Section 10 (33 U.8.C. 403): Section 11 
(33 U.8.C. 404); and Section 13 (33 U.8.C. 
407). 

Section 9 requires a permit from the 
Corps of Engineers to construct any dam 
or dike in a navigable water of the United 
States. The consent of Congress is also 
required if the navigable water is Inter¬ 
state. and the consent of the appropriate 
state legislature Is required if the water 
Is Intrastate. Bridges and causeways con¬ 


RULES AND REGULATIONS 

s traded in navigable waters of the 
United States also require permits under 
Section 9. but the authority to Issue these 
permits was transferred to the U.S. Coast 
Guard in 1966 w r hen the Department of 
Transportation was created. 

Section 10 identifies other types of 
structures or work in or affecting 
navigable waters of the United States 
that are prohibited unless permitted by 
the Corps of Engineers. However, unlike 
Section 9. the consent of Congress or a 
State legislature Is not required. Section 
10 requires permits from the Corps for 
structures in navigable waters such as 
piers, breakwaters, bulkheads, revet¬ 
ments. power transmission lines, and aids 
to navigation. It also requires permits for 
various types of work performed in 
navigable waters, including dredging and 
stream channelization, excavation and 
filling. In addition, any work that is per¬ 
formed outside the limits of a navigable 
water which affects its navigable capacity 
may also require a Section 10 permit. 

The 1899 Act was enacted to protect 
navigation and the navigable capacity 
of the nation’s waters. Section ll focuses 
on this basic concern by allowing the 
Secretary of the Army to establish harbor 
lines landward of which piers, wharves, 
bulkheads, and other structures or work 
could be built or performed without & 
Corps permit. However, as will be noted 
below, these harborlines now serve only 
as guides to defining the offshore limits 
of these activities from the standpoint of 
their impact on navigation. They can no 
longer be relied upon as a substitute for 
the requirement to obtain a permit under 
the 1899 Act. 

Violation of the provisions and require¬ 
ments of Section 9. 10, or 11 of the 1899 
Act can result in criminal prosecution. 
Section 12 specifies criminal fines that 
range between $500 and $2,500 per day of 
violation and/or imprisonment, either or 
both of which may be imposed upon con¬ 
viction. In addition. Section 12 also pro¬ 
vides for injunctive relief that may be 
sought by the United States to respond 
to violations of these Sections, including 
the restoration of the area to its original 
condition. 8ee U.S. v. Moretti. 478 F. 2d 
418 (5th Cir. 1975). 

Until 1968, the Corps administered the 
1899 Act regulatory program only to pro¬ 
tect navigation and the navigable capac¬ 
ity of the nation’s waters. The permit re¬ 
quirements of the Act were limited in 
their application to waters that were 
presently used as highways for the trans¬ 
portation of interstate or foreign com¬ 
merce. 

On December 18. 1968, the Department 
of the Army revised its policy with re¬ 
spect to the review of permit applica¬ 
tions under Sections 9 and 10 of the 1899 
Act. It published in the Federal Register 
a list of additional factors besides navi¬ 
gation that would be considered in the 
review of these applications. These in¬ 
cluded: fish and wildlife; conservation: 
pollution; aesthetics; ecology; and the 
general public interest<33 CFR 209.120.) 

The 1968 change in policy identified 
this new type of review as a “public 
interest review.*' It was adopted in re¬ 


sponse to a growing national concern for 
environmental values as they related to 
our nation’s water resources and in re¬ 
sponse to related Federal legislation, such 
as the Fish and Wildlife Coordination Act 
<16 U.8.C. 661 et seq.), that required 
the consideration of some of these con¬ 
cerns in Federal decision-making. Enact, 
ment of the National Environmental 
Policy Act on January 1, 1970 (42 US.C. 
4331 et seq.) gave further support to this 
change in policy. 

The “public interest review” received 
its first judicial test in the case of Zabcl 
V. Tabb. 430 F. 2d 199 (15th Cir. 1970 , 
cert den. 401 U.S. 910 (1972) In which 
the Court upheld the denial by the Corps 
of a landfill permit for fish and wild¬ 
life reasons (and not reasons related to 
navigation). In reaching this decision, 
the Court reaffirmed the Department ol 
the Army’s position that it was “actin* 
under a Congressional mandate to col¬ 
laborate and consider all of these fac¬ 
tors” when it reached that decision. 

In further response to the adoption 
of this public interest review, the De¬ 
partment of the Army revised its harbor¬ 
line regulation <33 CFR 209.150) on 
May 27. 1970. This revision made it 
clear that permits were required for any 
work commenced landward of an estab¬ 
lished harborline after May 27, 1970. and 
that these permit applications would re¬ 
ceive a full public interest review. Of 
course, navigation concerns in this pub¬ 
lic interest review will be guided, in 
large part, by the presence of estab¬ 
lished harborlines. 

During 1972, the Corps of Engineer* 
reviewed all judicial decisions in which 
the term “navigable waters of the United 
States” had been interpreted in order 
to Identify all waters to which Sections 
9 and 10 of the 1899 Act could be ap¬ 
plied. This analysis was made in respond 
to the Federal government's growing 
concern over the protection of the na¬ 
tion’s water resources and the need to 
protect those resources through the full 
mandate of available Federal laws. 

On September 9. 1972, the Corps of 
Engineers published an administrative 
definition of the term "navigable waters 
of the United States” in the F*deral 
Register (subsequently codified as 33 
CFR 209.260), This definition was in¬ 
tended for use in the Corps’ administra¬ 
tion of Sections 9 and 10 of the 1B99 
Act, and Included the following: <1> 
all waters presently used to transport 
interstate or foreign commerce (see 
Daniel Ball v. United States. 77 U.S 557 
(1871)); (2) all waters used in the post 
to transport interstate of foreign com¬ 
merce (see Economy Light and Potter 
Company v. United States. 256 Ui3. 113 
(1921)); all waters susceptible to us* 
in their ordinary condition or by reason¬ 
able Improvement to transport Inter¬ 
state or foreign commerce (see Unffcd 
States v. Appalachian Electric Pontr 
Co.. 311 U.8. 377 (1940)); and all waters 
subject to the ebb and flow of the tide 
(see United States v. Moretti . ruprd>. Tbc 
landward limit of this Jurisdiction for 
freshwater was established as 
ordinary high water mark and the shore- 
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wArd Hmlt,for tidal water was estab¬ 
lished as the mean high water mark 
<tnenn higher high water mark on the 

West Coast). 

On April 4, 1974. the Corps of En¬ 
gineers published Anal revisions to its 
permit regulation (33 CFR 209.120) (Pro¬ 
posed revisions were published for in¬ 
terim guidance on May 10. 1973). These 
revisions were made for the following 
reasons: 

a. To incorporate new permit programs 
established under Section 404 of the 
FWPCA and Section 103 of the MPRSA 
(discussed in more detail below); 

b. To incorporate the requirements of 
new Federal legislation related to the 
review of the Federal permit applica¬ 
tions. including: other sections of the 
FWPCA and the MPRSA; the National 
Environmental Policy Act of 1969. and 
the Coastal Zone Management Act of 
1972. a* amended (16 U.SC. 1451 et seq.). 

c. To adopt additional factors of con¬ 
cern In the public Interest review, in re¬ 
sponse to this related legislation, includ¬ 
ing. in addition to those previously 
announced, the following: economics, 
historic values, flood damage prevention, 
land use classification, recreation, water 
wpply. and water quality. 

d To adopt criteria that would also be 
considered in the evaluation of each per¬ 
mit application including the desirability 
oi using appropriate alternatives; the 
extent and permanence of the beneficial 
and/or detrimental effects of the pro¬ 
posed activity; and the cumulative ef¬ 
fect of the activity when considered in 
relation to other activities in the same 
general area; 

e. To adopt a wetlands policy that 
would protect wetlands within the Corps 
Jurisdiction from unnecessary destruc¬ 
tion: and 

f. To implement procedures that in¬ 
jured compliance with these new statu¬ 
tory and policy review requirements. 

As previously noted, regulations have 
been published throughout the past years 
to implement Sections 9. 10. 11. and 13 of 
the 1899 Act These regulations have all 
been included in Part 209 of Title 33 of 
the Code of Federal Regulations as fol¬ 
lows: 

* 209 120 Permits for Activities In Navl- 
gi^lt Waters and Ocean Waters. 

b 20M25. Dams and Dikes Ac roan Water¬ 
in' 

c. 209 131. Permits for Discharges of De- 
podt* into Navigable Waters 

d 209.150. Harbor Lines. 

e 209.260. Definition of Navigable Waters 
°f United States. 

HIE REFUSE ACT PERMIT PROGRAM 

On April 7.1971 the Corps of Engineers 
implemented the first nationwide pro¬ 
gram to regulate the discharge of pollut¬ 
ants into the nation's awters. Authority 
*? r ^is permit program was based on 
Section 13 of the River and Harbor Act 
r <33 U.8.C. 407). commonly re¬ 
tired to as "The Refuse Act", which 
Prohibits the discharge of "refuse mat- 
hito navigable waters of the United 
states or their tributaries, or onto the 
of such waters if the "refuse mat- 
ler is likely to be washed into a navi¬ 
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gable water. Regulations to implement 
this permit program were published in 
33 CFR 209.131. On December 24. 1971. 
the permit program was enjoined by the 
District Court for the District of Colum¬ 
bia in the case of Kalur v. Rcsor . 335 F. 
Supp. 1. (D.D.C. 1971). 

The Refuse Act permit program re¬ 
mained suspended until October 18. 1972. 
when Congress enacted the FWPCA. Sec¬ 
tion 402 of the FWPCA established the 
National Pollutant Discharge Elimina¬ 
tion System program, which subsumed 
the Refuse Act 'permit program. Section 
402<a> (5) provides that no permits may 
be issued under Section 13 of the 1899 
Act for discharges into waters of the 
United States after 18 October 1972. 
However, the Refuse Act prohibitions can 
only be lifted by the issuance of an 
NPDES permit, and the Refuse Act re¬ 
mains a viable Federal enforcement 
mechanism for the discharge of pollut¬ 
ants into these waters without such a 
permit. 

SECTION 404 OF THE FWPCA 

On October 18. 1972, Congress enacted 
the Federal Water Pollution Control Act 
Amendments of 1972 with the announced 
purpose of restoring and maintaining the 
chemical, physical, and biological integ¬ 
rity of the Nation's waters. The FWPCA 
established a number of goals, require¬ 
ments, prohibitions, and programs to 
achieve this purpose, and addressed the 
problems of water pollution _J>y using 
many different approaches. The Amend¬ 
ments provide Federal financial assist¬ 
ance for major research and demonstra¬ 
tion projects and the construction of 
publicly owned waste treatment works. 
They also provide programs to deal with 
various sources and types of pollution, 
including toxic, oil. and hazardous sub¬ 
stances. Section 208 of the Act provides 
for the development and Implementation 
of areawide waste treatment manage¬ 
ment planning processes to control all 
sources of pollution. 

Section 301 of the FWPCA prohibits 
the discharge of pollutants from dis¬ 
cernible conveyances (defined as "point 
sources") into "navigable waters", (de¬ 
fined in the FWPCA as "the waters of 
the United States, including the terri¬ 
torial seas"), unless the discharge is 
in compliance with Section 402 or 404 of 
the Act. As noted above. Section 402 
establishes the National Pollutant Dis¬ 
charge Elimination System to regulate 
industrial and municipal point source 
discharges of pollutants Into the Nation's 
waters. The NPDES permit program Is 
administered by the Administrator of the 
Environmental Protection Agency, and 
provides an opportunity for the Admin¬ 
istrator to transfer this responsibility to 
those States that have the authority and 
capability to assume responsibility for 
the administration of the NPDES pro¬ 
gram. 

Section 404 of the FWPCA establishes 
a permit program, administered by the 
Secretary of the Army, acting through 
the Chief of Engineers, to regulate the 
discharge, into the waters of the United 
States, of dredged material and of those 
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pollutants that comprise fill material. 
Applications for Section 404 permits are 
evaluated by using guidelines developed 
by the Administrator of EPA, in conjunc¬ 
tion with the Secretary of the Army (See 
40 CFR 230). The Chief of Engineers can 
make a decision to issue a permit that 
is inconsistent with those guidelines if 
the Interests of navigation require. Sec¬ 
tion 404(c) gives the Administrator, 
EPA, further authority, subject to cer¬ 
tain procedures, to restrict or prohibit 
the discharge of any dredged or fill ma¬ 
terial that may cause an ^unacceptable 
adverse effect on municipal water sup¬ 
plies. shellfish beds and fishery areas (In¬ 
cluding spawning and breeding areas), 
wildlife, or recreational areas. 

Violation of the pro hibitio n specified 
In Section 301 of the FWPCA against 
discharging pollutants into the waters 
of the United States without a required 
permit under Section 402 or 404. or per¬ 
mit conditions, or of other requirements 
of the FWPCA. can result in civil fines 
of not more than $10,000 per day of 
violation, criminal fines of up to $50,000 
per day of violation, imprisonment, and/ 
or injunctive relief, Including restoration 
of the area to its original condition. The 
exact provisions for Federal enforcement 
of the FWPCA are established In Section 
309. (33 U.S.C. 1319). 

As part of the revisions to its April 3. 
1974 permit regulation, the Department 
of the Army published regulations to im¬ 
plement the Section 404 permit program. 
These regulations limited the Section 404 
permit program to the same waters that 
were being regulated under the River 
and Harbor Act of 1899: waters that ore 
subject to the ebb and flow of the tide 
shoreward to their mean high water 
mark (mean higher water mark on the 
West Coast) and/or waters that arp 
presently used, were used in the past, or 
are susceptible to use to transport Inter¬ 
state or foreign commerce. 

The Natural Resources Defense 
Council and the National Wildlife Fed¬ 
eration challenged this limitation on the 
Jurisdiction of Section 404 as being in¬ 
consistent with the intent of Congress 
to regulate "all waters of the United 
States." as expressed in the FWPCA’s 
definition of "navigable waters." Con¬ 
cern was expressed over the need to reg¬ 
ulate the entire aquatic system, includ¬ 
ing all of the wetlands that are part of 
it. rather than only those aquatic areas 
.that are arbitrarily distinguished by the 
presence of on ordinary or mean high 
water mark. (A major portion of the 
coastal wetlands are above the mean 
high water mark and were outside the 
permit review requirements of Section 
404 by this interpretation.) Concern was 
expressed over the need to regulate the 
many tributary streams that feed Into 
the tidal and commercially navigable 
waters (all of which w'ere subject to reg¬ 
ulation under the Refuse Act and NPDES 
programs) since the destruction and/or 
degradation of the physical, chemical, 
and biological integrity of each of these 
waters is threatened by the unregulated 
discharge of dredged or fill material. And 
concern was expressed for the many 
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other waters, including lakes, isolated 
wetlands, and potholes whose degrada¬ 
tion. destruction, and disappearance con¬ 
tinues to increase at alarming rates. 

On March 27, 1975. the District Court 
for the District of Columbia ordered the 
revocation and rescission of that part of 
the Department of the Army’s regulation 
*’which limits the permit 'Section 404) 
Jurisdiction of the Corps by definition 
or otherwise to other than the waters 
of the United States.” The Court further 
ordered publication of proposed regula¬ 
tions within 15 days (later amended to 
40 days) which clearly recognized the 
full regulatory mandate of the FWPCA 
with respect to Section 404. and final 
regulations within 30 days of the date of 
the order (later amended to 80 days >. 
NRDC v. Callaway. 392 F 6upp. 685 
(D.D.C. 1975). 

Responding to this court order, the 
Corps published four alternative pro¬ 
posed regulations in the Federal Regis¬ 
ter for comment on May 6, 1975. Over 
4,500 comments were received in re¬ 
sponse to these proposed regulations. 
Many of these comments assisted the 
Corps in developing an administrative 
definition of "navigable waters” that was 
consistent with the Intent and objectives 
of the FWPCA and also in developing a 
program that was responsive to many of 
the concerns raised by the comments. 

On July 25. 1975, the Corps of Engi¬ 
neers published an interim final regula¬ 
tion in the Federal Register. The interim 
final regulation essentially melded revi¬ 
sions to the Section 404 program into the 
previously published April 3, 1974 regu¬ 
lation. It included administrative defi¬ 
nitions of "navigable waters”, "dredged 
material”, and "fill material”, and proce¬ 
dural mechanisms to avoid unnecessary 
duplicative review in those states that 
have permit programs similar to Section 
404. 

The interim final regulation adminis¬ 
tratively defined the term "navigable 
waters" to Include: coastal waters, wet¬ 
lands. mudflats, swamps, and similar 
areas: freshwater lakes, rivers, and 
streams that arc used, were used in the 
past, or ore susceptible to use to trans¬ 
port Interstate commerce. Including all 
tributaries to these waters; interstate 
waters; certain specified intrastate 
waters, the pollution of which would af¬ 
fect interstate commerce: and freshwater 
wetlands, including marshes, shallows, 
swamps, and similar areas that are con¬ 
tiguous or adjacent to tlic above de¬ 
scribed lakes, rivers, and streams, and 
that are periodically inundated and nor¬ 
mally characterized by the prevalence of 
vegetation that requires saturated soil 
conditions for growth and reproduction. 

The regulation also specified that per¬ 
mits would not be required for discharges 
beyond the ^headwaters" of a river or 
ctrcam unless the interests of water 
quality required assertion of Jurisdiction 
above the headwaters. "Headwaters" was 
defined as "the point on the stream above 
which the flow is normally leas than 5 
cubic feet per second • • V 

Any material that is excavated or 
dredged from a water of the United 
States and reintroduced into a water of 


the United States is considered to be the 
"discharge of dredged material” for pur¬ 
poses of Section 404. 

"Fill material” was defined to include 
the following activities: the creation of 
fastlands, elevations of land beneath 
waters of the United States, or Impound¬ 
ments; the building of any structure or 
impoundment requiring rock, sand, dirt, 
or other pollutants for its construction; 
site-development fills; causeway or road- 
fills; dams and dikes; artificial islands; 
property protection and/or reclamation 
devices such as riprap, groins, and break¬ 
waters; beach nourishment; levees; and 
backfill for various structures and utility 
lines. 

The regulation also identified certain 
types of activities that were excluded 
from the program because they do not 
involve the discharge of dredged or fiU 
material into water. Plowing, seeding, 
cultivating, and harvesting for the pro¬ 
duction of food, fiber, and forest products 
were included in this list of excluded ac¬ 
tivities. Also excluded from the program 
was material placed for maintenance and 
emergency reconstruction of existing fills. 

The July 25 regulation adopted a 
phase-in schedule to implement the per¬ 
mit requirements of Section 404 for dis¬ 
charges in the above defined waters, and 
also included authority for District Engi¬ 
neers to issue general permits for those 
discharges that cause only a minor in¬ 
dividual and cumulative impact to the 
environment Phase I began immediately 
upon publication of the regulation, and 
included all waters subject to the ebb and 
flow of the tide and/or waters that are, 
were, or are susceptible to use for com¬ 
mercial navigation purposes (waters al¬ 
ready being regulated by the Corps) plus 
all adjacent wetlands to these waters 
(thus eliminating the artificial ordinary 
high water and mean high water mark 
distinctions). Phase n became effective 
on September 1. 1976 (originally sched¬ 
uled for July 1. 1976. but postponed for 
60 days by Presidential action*, and in¬ 
cluded primary tributaries to the Phase 
I waters and lakes greater than five acres 
in surface area, plus wetlands adjacent 
to these waters. Phase m. requiring per¬ 
mits for discharges of dredged or fill 
materia] into all waters of the United 
States, became effective on July 1. 1977. 
Discharges that occur In a particular 
waterbody before a scheduled phase-in 
date arc permitted by the regulation, 
subject to six specified conditions. Also 
permitted by the regulation are certain 
minor discharges, again subject to the 
same conditions. 

Various policies and procedures were 
also included in this regulation to allow 
Joint review and processing of applica¬ 
tions for Section 404 permits in those 
states with programs similar to Section 
404 

On September 5. 1975, EPA published 
interim final guidelines to be used in the 
evaluation of proposed discharges of 
dredged or fill material. These interim 
guidelines are published In 40 CFR Part 
230 

A number of courts have had occasion 
to consider whether particular waters, 
deluding wetlands, arc "waters of the 


United States" within the scope of the II 
FWPCA. The first case to address 
whether wetlands beyond the mean high 
water mark of traditional navigr.ble 
water s of th e United States were subject ' 
to the FWPCA was United States vk if ol- 
land. 373, F. Supp. 665 <M.D. Fla , 1974 > 
in which the Court held: 

The court U of the opinion that the rr^nr, ! 
high waterline is no limit to Federal muior- | 
ity under the FWPCA. While the line remain* 
a valid demarcation for other purpu^r \\ I 
haa no rational connection to the aquatic 
ecosystems which the FWPCA is Intcndtxl to I 
protect. Congress has wisely determined I 

Federal authority over water pollution prop, 
erly rests on the commerce clauae and not on I 
past interpretation* of an act designed to I I 
protect navigation And the Commerce cU'ise I 
gives Congress ample authority to rrarh I 
activities above the mean high water line I 
that pollute the waters of the United sutr* 

Other Courts liave pursued the fame | 
theme, and often use the Holland ration¬ 
ale to support their position. These in¬ 
clude the following: United States v j 
Ashland Oil and Transportation Co 504 I 
F2d 1317 (6th Cir. 1974), involving dis¬ 
charges of oil into a tertiary tributary to 
a navigable water of the United StuU\<; 
United States v. P.F.Z. Properties . Inc 
393 P. Supp. 1370. 1381 (D.D.C. 1975 * and 
Uslie Salt v. Froehlke , 403 P. Supp 1292. 
1296-1297 iN D. Cal. 1974)—each involv¬ 
ing discharges of dredged or fill material 
into navigable waters of the United 
States; Conservation Council of North 
Carolina v. Costanzo . 398 F. Supp 653 
673 <EJX N.C. 1975); United States v 
Smith. 7 ERC 1936, 1938-1939 (ED Va 
1975); United States v. Golda i Acres. 

Inc., No. 76-0023-CIV-4. slip opinion 
p. 5-6 <E.D. N.C., Jan. 13. 1977); United , 
States v. Riverside Bayvicw Homes. Inc 
Civil Action No. 77-76041 (ED. Mich. 

Feb 24. 1977)—all involving discharges | 
into wetlands adjacent to navigable wa- I 
ters of U* United States or a primary 
tributary thereof In which the wetland 
area is located above the mean high tide 
line or ordinary high water mark but is 
still periodically inundated and covered 
with aquatic vegetation; and United 
States v. Byrd and Elder. ERC 1275 
(N.D. Ind., August 13. 1976) Involving j 
the discharge of fill material into a 
natural freshwater lake. | 

SECTION 103 OF THE MARINE PROTECTION 
RESEARCH AND SANCTUARIES ACT OF I9“- 

Five days after enactment of the 
FWPCA, Congress enacted the Marine 
Protection. Research and Sanctuaries j 
Act of 1972 <33 U.S.C. 1413). Thi> Act i 
commonly referred to as the "Ocean 
Dumping Act”, has many provision, tlut 
resemble the approach taken by the 
FWPCA to regulate activities that can 
pollute or otherwise adversely affect the 
ocean waters. ! 

Section 102 of the Act vests authority 
in the Administrator. EPA, to issue per* 
mite, after notice and opportunity for j 
public hearing, for the transportation 
from the United States of material trial 
is Intended to be dumped in ocean waters. 
"Material” is defined in the Act to in¬ 
clude most liquid, solid, or suspended 
solid substances. Before issuing a permit, 
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Uic Administrator Is required to deter¬ 
mine that the proposed dumping will not 
unreasonably degrade or endanger 
human health, welfare or amenities, or 
the marine environment, ecological sys¬ 
tems or economic potentialities. The Act 
ifeo requires him to establish ocean 
dumping criteria to be used in making 
thU evaluation. 

Section 103 of the Ocean Dumping Act 
is similar to Section 404 of the FWPCA 
m that it creates a separate permit pro¬ 
gram to be administered by the Secre¬ 
tory of the Army, acting through the 
Chief of Engineers, to regulate the ocean 
dumping of dredged material. Tlw? Act 
requires the Corps of Engineers to make 
* the same evaluation that is required of 
the Administrator for the ocean dump¬ 
ing of other materials, and to make this 
evaluation* by using the ocean dumping 
criteria developed by the Administrator. 
The Act also requires the Corps of Engi¬ 
neers to utilize ocean dumping sites that 
have been designated by the Administra¬ 
tor. EPA. to the maximum extent fea¬ 
sible. 

If the EPA criteria prohibit ocean 
dumping, the Act requires the Corps of 
Engineers to make an independent deter¬ 
mination as to the need for the proposed 
dumping based upon an evaluation of 
the potential affect that would occur to 
navigation, economic and industrial de¬ 
velopment. and foreign and domestic 
commerce of the United States if a per¬ 
mit were denied. An independent deter¬ 
mination as to other proposed methods 
of disposal of dredged materials and ap¬ 
propriate locations for ocean dumping 
muKt also be made by the Corps of Engi¬ 
neers in the review of applications for 
ocean dumping. 

No permit may be issued to dump 
dredged material in the oceans if the 
dumping does not comply with the EPA 
criteria unless the Secretary of the Army 
seeks a waiver of the criteria from the 
Administrator after certifying that 
there is no economically feasible method 
or site available other than the proposed 
dump site under consideration. The Act 
requires the Administrator to grant this 
waiver unless he finds that the proposed 
dumping will result in an unacceptable 
adverse impact on municipal water sup¬ 
plies. shellfish beds, wildlife, aperies, or 
recreational areas. 

The EPA criteria for evaluating the 
ocean dumping of all material, including 
fredged material, are published in 40 
CFR Parts 220-228. These criteria were 
revised by EPA. and the revisions are 
published in the Federal Register dated 
U January 1977 (42 FR 2462). 

Violation of any provision or require¬ 
ment of the Ocean Dumping Act can re¬ 
sult in criminal or civil penalties of not 
more than $50,000 per day of violation, 
imprisonment, and legal actions to en¬ 
join imminent or continuing violations 
or the Act. 

Revisions to Regulations 

The Corps of Engineers published its 
July 25. 1975 regulation as an Interim 
mul regulation, and provided a com- 
ment period of 90 days in whkh Inter¬ 
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ested members of the public could com¬ 
ment further on the regulation before it 
was finalized. Today, we are finalizing 
that regulation. We wish to take this op¬ 
portunity to thank again those 2.000 in¬ 
dividuals. government officials, special 
interest groups, and companies who re¬ 
sponded to this opportunity for addi¬ 
tional comment. Many of you will find 
that your suggestions have been devel¬ 
oped in the revisions to our regulation. 

In addition to the 2.000 comments re¬ 
ceived on the interim final regulation, 
the Corps of Engineers held four nation¬ 
wide public hearings on the Section 404 
program and 243 information meetings 
that have assisted us in these revisions. 

We now have almost two years of ex¬ 
perience in administering the Section 404 
program as revised by the July 25. 1975 
regulation, and over three years of ex¬ 
perience in the administration of our 
other permit programs since publication 
of the April 3. 1974 regulation. This ex¬ 
perience has revealed some problem areas 
that require correction. Our District and 
Division offices have raised these con¬ 
cerns with us. and we have attempted to 
respond to these problems in revisions to 
the regulation. 

One of the primary criticisms of the 
existing regulation was its length, orga¬ 
nization and wordiness. We have re¬ 
sponded to this concern by deleting re¬ 
dundant paragraphs, rewording sen¬ 
tences, and completely reorganizing the 
regulations. This includes a new format 
that incorporates related regulations into 
an orderly sequence. 

Today, we are rescinding the following 
regulations: 

a. 33 CFR 200.120, ’’Permits for Activities In 
Navigable Waters or Ocean Waters”; 
b 33 CFR 200.125, “Dams and Dikes Across 
Waterways”; 

c. 33 CFR 200.131. “Permits for Discharge* or 
Deposits Into Navigable Waters’*; 
d 33 CFR 200 133. "Public Hearings”; 

e. 33 CFR 200.150. "Harbor Lines"; and 

f. 33 CFR 200.200. "Definition or Navigable 

Waters of the United States." 

We are also, today, publishing the fol¬ 
lowing new regulations, each of which 
generally corresponds with one of the 
above cited regulations that is being re¬ 
scinded. AU regulations that pertain 
completely to the permit programs of the 
Corps of Engineers, arc being published 
in a new series of Title 33 of the Code 
of Federal Regulations, and w’Ul be In¬ 
cluded In Parts 320 to 340. This new series 
is organized as follows: 

a. Part 320. “General Regulatory Policies"; 

b. Part 321. "Permits for Dams and Dikes 

In Navigable Water* of the United 
8tates" (Section 0 of the River and Har¬ 
bor Act of 1899); 

c. Part 322. “Permits for Structures or Work 

in or Affecting Navigable Waters of the 
United States" (Section 10 of the River 
and Harbor Act of 1899) ; 

d. Part 323. "Permits for Discharges of 

Dredged or FU1 Material Into Waters of 
the United States" (Section 404 of the 
FWPCA); 

e. Part 324. “Permits for Ocean Dumping of 

Dredged Material” (Section 103 of the 
Marine Protection, Research and Sanc¬ 
tuaries Act of 19721; 
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f. Part 326, “Processing of Department of the 

Army Permits"; 

g. Part 320. "Enforcement”; 

h. Part 327. "Public Hearings"; 

I. Part 328. "Harbor Lines"; 

J. Part 329. "Definition of Navigable Waters 

of the United States": 
k. Parts 330-339 (Reserved), 

The following is an explanation of each 
new part of this regulation, including the 
reasons for significant changes that have 
been made. We will also respond to sig¬ 
nificant comments that were made in re¬ 
sponse to various provisions in this regu¬ 
lation. 

PART 320 

This Port describes the general and 
related statutory authorities that are 
used by the Corps of Engineers in ad¬ 
ministering the various permit programs 
to regulate activities in waters of the 
United States and the oceans. The part 
also describes the general policies that 
are used by the Corps in the review of 
each permit application, including: (1) 
The public interest review described 
above; and (2) policies on wetlands; fish 
and wildlife; water quality; historic, 
scenic, and recreational values; effects 
on limits of the territorial sea; interfer¬ 
ence with adjacent properties or Federal 
projects; and requirements for other 
Federal. State, or local permits or cer¬ 
tifications. This part generally corre¬ 
sponds to the provisions in paragraphs 
(a). <b). (c). (f>. and (g> (1). (3), (4). 
(5). (6K (10) and (18) of rescinded 
4 209.120. 

We have added descriptions of each of 
the following Federal statutes to the list 
of ‘ related legislation'* in 4 320.3 of this 
Part, since each of these laws is involved 
with or related to the review’ of applica¬ 
tions for Federal permits. These include: 
The Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.); The Deepwater Port 
Act of 1974 (33 U.S.C. 1501 et seq.); The 
Marine Mammal Protection Act of 1972 
(16 U.8.C. 1361 et seq.); Section 7<a> of 
the Wild and Scenic Rivers Act (16 U.S.C. 
1278 el seq.); and Section <f > of the 
Land and Water Conservation Fund Act 
of 1965 (16 UJ5.C. 460J-4 etseq,). 

In 4 320.4(a). we have added three ad¬ 
ditional Items to the list of factors that 
comprise our public interest review: En¬ 
ergy needs, safety, and food require¬ 
ments. 

Several modifications liave been made 
to our wetlands policy in 4 320.4(b). We 
identified those wretlands “whose destruc¬ 
tion or alteration would affect detrimen¬ 
tally the natural drainage characteris¬ 
tics. sedimentation patterns, salinity dis¬ 
tribution. flushing characteristics, cur¬ 
rent patterns or environmental charac¬ 
teristics.** as one of the types of wetlands 
that is important to the public interest. 
(Previously this valuable wetlands func¬ 
tion was only recognized if the wetlands 
that perform it were located next to the 
wetlands described In the first two sub¬ 
sections.) We also added to the list of 
functions those wetlands which through 
natural water filtration processes, serve 
to purify water. Finally, we have at¬ 
tempted to clarify our guidance on deter¬ 
mining whether a particular wetlands 
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alteration is ••necessary”. The change 
now requires the District Engineer to 
consider whether the proposed activity 
* 4 is primarily dependent on being located 
in or in close proximity to the aquatic 
environment and whether feasible alter¬ 
native sites arc available.” Applicants are 
required to provide sufficient informa¬ 
tion to make this evaluation. We believe 
that this change more closely corresponds 
to the wetlands policy in the Section 404 
Guidelines <40 CFR 230.5(b)(8)). 

At the request of the Department of 
the Interior, we have added sites acquired 
under the Recreational Demonstrations 
Projects Act of 1042 (PL 77-594) to the 
types of sites for which the policy in 
} 320.4(e) on historic, scenic, and recrea¬ 
tional values is applicable. 

Clarifying language has been added 
to our policy in t 320.4 (J) on other per¬ 
mits or certifications required for the 
same activity to ensure that it Is appli¬ 
cable to all Federal. 8tate and 'or local 
permits or certifications. Under this 
policy, we will process permit applica¬ 
tions concurrently (and in many cases 
we plan to do this jointly) with other re¬ 
quired applications for Federal, State 
and/or local permits or certifications. If 
another required penult or certification 
is denied, we will not issue a permit. 

Tt> ensure that this policy cannot be 
used as a mechanism to delay decision - 
making on our permit application 
processing and decision-making, how¬ 
ever. we also have modified it to allow 
the District Engineer to process a permit 
application to conclusion if the respon¬ 
sible government agency fails to take any 
definitive action to issue or deny its per¬ 
mit or certification within three months 
of our public notice. 

We have added two new general poli¬ 
cies to the review of all applications for 
permits. Section 320.4<k) includes a 
policy on the safety of impoundment 
structures that requires the District En¬ 
gineer to condition permits for these 
types of structures to require the permit¬ 
tee to operate and maintain the structure 
properly to ensure public safety. This 
policy is not applicable, however, to im¬ 
poundment structures for which an ade¬ 
quate safety inspection program Ls re¬ 
quired or which are under the control of 
another Federal agency. Section 320.4 (1> 
includes a policy on the review of permit 
applications in floodplains as required by 
the May 24. 1977 Executive Order 11988. 

PART 32i 

Tills part describes tlie special policies 
and procedures that Are followed in the 
review of applications for dams or dikes 
to be located In a navigable water of the 
United States. As noted above, this re¬ 
view is made under Section 9 of the River 
and Harbor Act of 1899 (33 UR.C. 401). 
The general policies described in Part 320 
and the general procedures described in 
Part 325 are also applicable to the review 
of these applications. 

Part 321 replaces 33 CFR 209.125. which 
has been rescinded. We have defined the 
terms "navigable waters of the United 
States". •*dam M . and “dike" in this part 
to specify the types of waters to which 


Section 9 is applicable, and the type of 
structures that will require Section 9 
permits. We anticipate that our adminis¬ 
trative definitions of "dam" and "dike” 
in Section 321.2 will assist in distinguish¬ 
ing these types of structures from those 
that would otherwise be regulated under 
Section 10 of the River and Harbor Act of 
1899. 

In all other respects, the language in 
Part 321 resembles that in rescinded 
5 209.125. - 

PART 322 

Tills part prescribes the special policies 
and procedures to be followed by the 
Corps In the evaluation of applications 
for structures or work in or affecting 
navigable waters of the United States 
pursuant to Section 10 of the River and 
Harbor Act of 1899. The general policies 
specified in Part 320.4 and the general 
procedures specified in Part 325 also are 
applicable to this evaluation. Further¬ 
more. some of the activities that fall un¬ 
der this Part will also require permits 
under Section 404 of the FWPCA and 
Section 103 of the Ocean Dumping Act. 

ThLs Part corr espo nds to those sections 
of rescinded 33 CFR 209.120 that incor¬ 
porated the Section 10 program. These 
include paragraphs (d)(1). (e) (1) and 
<4>. and (g) (2) (V, f8). <9>. (11). 03). 
(14). (15) and (16). 

We have adopted administrative def¬ 
initions of the terms "structure” and 
"work" to identify the types of activities 
that will require Section 10 permits (Sec. 
322.2). 

The 1975 regulation administratively 
"grandfathered” certain types of activi¬ 
ties performed in navigable waters of the 
United States (see rescinded 33 CFR 
209.120(g) (12) (vii)) and exempted 
others altogether from the need to obtain 
Section 10 permits (see rescinded 33 CFR 
209 120(e)(1)). This latter category in¬ 
cluded the placement of aids to naviga¬ 
tion by the U.S. Coast Guard and struc¬ 
tures placed in artificial canals, the 
connection o' which previously was au¬ 
thorized by a Section 10 permit. 

Today, instead of again exempting or 
grandfathering these activities, we arc 
permitting them through the issuance of 
nationwide permits that are incorporated 
Into this regulation. We have also in¬ 
cluded other small structures In these 
nationwide permits that Are often placed 
in navigable waters and have only a dc 
minimus impact on the environment. We 
are issuing nationwide permits for these 
activities because w r c feel that this ad¬ 
ministrative device is preferable to those 
affected by it. and la a better administra¬ 
tive approach than relying on a "grand¬ 
fathering” or "exemption" provision to 
satisfy the requirements of the 1899 Act. 

The following activities are subject to 
these nationwide permits (see (322.4): 

1. The placement of aids to navigation 
by the U.S. Coas*. Guard: 

2. Structures constructed In artificial 
canals within principally residential de¬ 
velopments where the connection of the 
canal to a navigable water already has 
received a Section 1C permit: 

3. Repair, rehabilitation, or replace¬ 
ment of any previously authorized, cur¬ 


rently scrticcable structure, or of any 
currently serviceable structure con¬ 
structed nrlor to the requirement for a 
Scciton 10 permit (no deviation from 
original plans is authorized); 

4. Marine life harvesting devices, such 
as pound net), crab pots, eel pots, and 
lobster traps; 

5. Staff and tidal gages, water record¬ 
ing devices, water quality testing arc! 
improvement devices, and similar scien¬ 
tific structures: 

6. Survey activities including core 
sampling; and 

7. Structures of work completed before 
December 18.1968 (the date on which wc 
adopted our public Interest review) or in 
navigable waters over which the District 
Engineer has not asserted jurisdiction 

The nationwide permit imposes con¬ 
ditions on each of these structures, pri¬ 
marily to protect navigation. 

Resides the nationwide permit, three 
other types of authorizations arc used to 
issue Section 10 permits. These are: 

1. Letters of permission—an individual 
permit issued following the abbreviated 
review procedures outlined in f 325.5<b> 

2. Individual permits—permits issued 
following a case-by-case analysis of an 
application; and 

3. General permits—permits issued for 
future minor work or structures in a par¬ 
ticular region oi tlie country that will 
have only minimal individual and cumu¬ 
lative impact on the environment. 

Wc have included definitions of cacti 
of thecc terms in the regulation (| 322 2» 
A person needing a Section 10 permit 
should first check to see whether the 
proposed project has already been per¬ 
mitted by a general permit or in iht 
Part through a nationwide permit. 

In all other respects, this regulation 
remaim basically the same as published 
in 1975. 

PART 323 

This Part prescribes the special poli¬ 
cies and procedures to be followed by the 
Corps in the evaluation of application 
for permits to discharge dredged or fill 
material into the waters of the United 
States pursuant to Section 404 of the 
FWPCA. Again, as we have noted in 
Parts 321 and 322. the general policies 
specified In Part 320 and the general 
procedures specified in Part 325 also 
would be applicable to this evaluation 
Furthermore, some of the activities that 
fall under Section 404 will also require 
permits under Sections 9 and 10 of the 
River and Harbor Act of 1899 (Part : 321 
and 322). 

This Part corresponds to those ac¬ 
tions of the rescinded 33 CFR 209 130 
that Incorporated the Section 404 i uro¬ 
gram. These include: paragraphs »d' 
(2). (4). (5). (6). (7) and (8) and 
(17). 

Section 404 provides that the Corp of 
Engineers may issue permits, after no¬ 
tice and opportunity for public hearing, 
for "discharges of dredged or fill mate¬ 
rial into navigable waters". The nuu®jj* 
lty of comments received on the July **» 
1975 interim final regulation were m 
response to our definitions of term* 
"navigable waters", "dredged material 
and "fill material". 
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The legislative history of the term 
“navigable waters" specified that it “be 
given the broadest constitutional inter¬ 
pretation unencumbered by agency de- 
U ruinations which have been made or 
may be made for administrative pur¬ 
ples” (HJt. Report No. 92-1465 at 144: 
A Legislative History of the FWPCA at p. 
327'. Article 1, Section 8 of the Con¬ 
stitution gives the Federal Government 
the authority “to regulate commerce 
with foreign Nations and among the 
several states.” We have Interpreted the 
grid a nee contained in this legislative 
history to be consistent with the Fed¬ 
eral Governments broad constitutional 
power to regulate activities that affect 
Interstate commerce as interpreted by 
the Supreme Court on several occasions. 
Perez v. United States, 402 U.S. 148 
< 1970 >; Katzenbach v. McClung, 379 
US 294 <1974) : Heart of Atlanta Motel, 
lne. v. United States, 379 US. 241 
•1964); and Wickard v. Filburn, 317 
US. Ill (1942). 

Water pollution is one such activity, 
for as the Court stated in U.S. v. Hol¬ 
land. supra.. “Congress has wisely deter¬ 
mined that Federal authority over water 
pollution properly rests on the commerce 
clause. And the commerce clause gives 
Congress ample authority to reach activ¬ 
ities • • • that pollute the waters of the 
United States.” (See also the cases 
cited above on defining “waters of the 
United States” which affirmed the con¬ 
stitutionality of Congress* broad asser¬ 
tion of jurisdiction.) 

We followed tills basic premise in the 
development of our administrative defi¬ 
nition of “navigable waters” for the 
Juiy 25, 1975 regulation, and we have 
followed it again in our efforts to clarify 
that definition in this regulation. 

Our definition of “navigable waters” 
m the 1975 regulation included the fol¬ 
lowing: 

U) Coo*ts! waters that are navigable 
waters or the United Suites subject to the 
eob .md flow of Iho tide, shoreward to their 
mean high water mark (mean higher high 
**nr mark on the Pacific coast); 

•2} All coastal wetlands. mulOats, 
swamps, and similar areas that are con¬ 
tiguous or adjacent to other navigable 
water*. “Coastal wetlands" Includes marshes 
and -hallows and means those areas periodi¬ 
cally inundated by saline or brackish 
wafers and that arc normally characterised 

the prevalence of salt or brackish water 
t<vrtauon capable of growth and reproduc¬ 
tion; 

i3i Rivers, lakes, streams, and artificial 
w^trr bodies that are navigable water* of the 
United States up to their headwater* and 
Unuward to their ordinary high water mark: 

*> All artificially created channels and 
cannu used for recreational or other naviga¬ 
tional purposes that aro connected to other 
Oft -able waters, landward to their ordinary 

• watermark; 

*>' AU tributaries of navigable waters of 
th * United States up to their headwaters 
i uidward to their ordinary high water 

®-ra. 

,c Interstate waters landward to their 
<mmukry high water mark and up to their 

hei'.d waters; 

*71 Intrastate lake*, river* and stream* 
»a.nd'.v»iid to their ordinary high water mark 
***** up to their headwater* that are utilized: 
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(a) By Interstate travelers for water-re¬ 
lated recreational purposes; 

(b) For the removal of fish that are sold 
in interstate commerce; 

(c) FOr industrial purposes by industries 
in Interstate commerce; or 

<d) In the production of agricultural com¬ 
modities sold or transported In interstate 
commerce: 

(8) FYcthwater wetlands. Including 
marshes, shallows swamps, and similar area* 
that are contiguous or adjacent to other 
navigable waters and that support fresh¬ 
water vegetal ion "Freshwater ‘'wetlands*' 
means those areas that are periodically Inun¬ 
dated and that are normally characterized 
by the prevalence of vegetation that requires 
saturated soil condition* for growth and 
reproduction: and 

(9) Those other waters which the District 
Engineer determines necessitate regulation 
for the protection of water quality as «*x- 
precsed in the guidelines (40 CFR 230). For 
example. In the case of intermittent rivers, 
streams, tributaries, and perched wetlands 
that are not contiguous or adjacent to navi¬ 
gable waters Idrnttfied In paragraphs fai¬ 
th), a decision on jurisdiction shall be made 
by the District Engineer. 

Many suggested that we change the 
nomenclature of the term “navigable 
waters** and refer to our jurisdiction 
under Section 404 as “waters of the 
United States.** This is the definition 
give n to that term in Section 502(7) of 
the FWPCA. We have adopted this sug¬ 
gestion and feel that it will assist in 
distinguishing between the Section 404 
program and the types of waters that arc 
subject to the permit programs admin¬ 
istered under Sections 9 and 10 of the 
1899 Act 

“\Ve have consolidated the 1975 list of 
waters in our new dcflnitiou to include 
four basic categories. We believe that 
tills consolidation will assist in clarify¬ 
ing those waters that arc subject to the 
Section 404 program. 

CATEGORY 1 

Coastal and inland waters, lakes, rivers, 
and streams that are navigable waters 
of the United States. Including adjacent 
wetlands.—This category corresponds to 
those waters identified In sections (1). 
*2>. f3>, and <8> of the old definition. 
Through consolidation, we believe that 
many of the ambiguities raised in the 
old definition will be clarified. 

The Federal government's authority to 
regulate all activities in or affecting navi¬ 
gable waters of the United States has 
always been recognized. As we have noted 
above, waters that fall within this cate¬ 
gory are also regulated under the River 
and Harbor Act of 1899, They include 
natural and artiflcol waters that are sub¬ 
ject to the ebb and flow* of the tide and/or 
that are used. were used in the past, or 
are susceptible to use to transport inter¬ 
state or foreign commerce. 

CATEGORY 2 

Tributaries to nuvlgable waters of the 
United States, including adjacent wet¬ 
lands.—This category corresponds to 
sections »4>, (5), <8>. and <9> of the 
old definition. 

The Federal government's authority 
to regulate activities on the rivers and 
streams that feed into navigable waters 
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of the United States also has been his¬ 
torically recognised. As we noted in cur 
historical background discussion, Section 
10 of the River and Harbor Act of 1899 
can be used to regulate activities outside 
the jurisdictional limits of navigable 
waters of the United States if those 
activities affect the navigable capacity of 
those waters. Section 13 of the 1899 Act 
also prohibits the dumping of any refuse 
matter into any tributary of a navigable 
water of the United States, or onto iho 
banks of such waters where the material 
is likely to be washed into the water. 

More recently, courts have recognized 
that the FWPCA is applicable to tribu¬ 
taries of navigable water*. In U.S. v. Ash¬ 
land Oil , supra, the Court stated: 

Pollution control of navigable streams can 
only be exercised by controlling pollution 
of their tributaries. 

We have adopted the suggestion of 
many comm enters that we incorporate 
Into our definition «and not in the Pre¬ 
amble as we did in 1975) the statement 
that non tidal drainage and irrigation 
ditches that feed into navigable waters 
will not be considered “waters of the 
United States'* under this definition. To 
the extent that these activities cause wa¬ 
ter quality problems, they will be hand led 
under other programs of the FWPCA. 
including Sections 208 and 402 . 

CATEGORY 3 

Interstate water* and their tributaries, 
including adjacent wetlands.—This cate¬ 
gory corresponds to those waters listed 
in sections (8) and <8) of the old defini¬ 
tion. 

The affects of water pollution In one 
state can adversely affect the quality of 
the waters in another, particularly if 
the waters Involved are interstate. Prior 
to the FWPCA Amendments of 1972, 
most federal statutes pertaining to water 
Quality were limited to interstate waters. 
We have, therefore, included this third 
category consistent with the Federal gov¬ 
ernment's traditional role to protect 
these waters from the standpoint of 
water quality and the obvious effects on 
interstate commerce that will occur 
through pollution of Interstate waters 
and their tributaries. 

CATEGORY 4 

AU other waters of the United Stated 
not identified in Categories 1-3. such a* 
isolated lakes and wetlands, intermittent 
streams, prairie potholes, and other wa¬ 
ters that arc not part of a tributary sys¬ 
tem to interstate waters or to navigable 
waters of U 12 United States, the deg¬ 
radation or destruction of which could 
affect interstate commerce.—This cate¬ 
gory corresponds to sections (V , (8). and 
(9) of the old definition. 

Waters that fall within categories I. 
2. and 3 are obvious candidates for in¬ 
clusion as waters to be protected under 
the Federal government’s broad powers 
to regulate interstate commerce. Other 
waters ore also used in a manner that 
makes them part of a chain or connection 
to the production, movement, and/or use 
of interstate commerce even though they 
ore not Interstate waters or part of a 
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tributary system to navigable waters of 
the United States. The condition or 
quality of water In the5e other bodies of 
water will have an effect on interstate 
commerce. 

The 1075 definition identified certain 
of these waters. These included waters 
used: 

(l) By internal* traveler* for water-related 
recreational purpeae*; 

(2» For the removal of fish that are sold 
in In tor*late commerce: 

<3» For industrial purpose* by Industrie* In 
Interstate commerce; and 
<4i In the production of agricultural com¬ 
modities sold or transported In Inter¬ 
state commerce. 

We recognized, however, that this list 
was not all inclusive, as some waters 
may be involved as links to interstate 
commerce in a manner that U not readily 
established by the listing of a broad 
category* The 1975 regulation, there¬ 
fore. gave the District Engineer authority 
to assert Jurisdiction over •'other waters”, 
such as intermittent rivers, streams, 
tributaries and perched wetlands, to pro¬ 
tect water quality. Implicit in this as¬ 
sertion of Jurisdiction over these other 
waters was the requirement that some 
connection to interstate commerce be 
established, even though that require¬ 
ment was not clearly expressed in the 
1975 definition. 

We received many comments and 
criticisms concerning the waters covered 
In sections (7) and <9> of the 1975 defini¬ 
tion. particularly with respect to uncer¬ 
tainty over the types of waters covered 
by section 9. and as to whether section 
404 permits are required to discharge 
dredged or fill material into these latter 
waters. 

We have responded to these comments 
by noting In the definition of these waters 
that they are the type, the degradation 
or destruction of which could affect in¬ 
terstate commerce. We have also in¬ 
corporated an explanatory footnote at 
the end of this category which further 
explains this connection to Interstate 
commerce. 

We are responding to the concern of 
uncertainty over the need to obtain a 
permit in these waters by issuing today 
a nationwide permit for discharges into 
most of these waters. We believe that 
if the common sense conditions, guide¬ 
lines and management practices pro¬ 
vided in these nationwide permits are 
followed, the concern for water quali¬ 
ty, as it affects the production, move¬ 
ment and/or use for interstate commerce, 
ordinarily will be satisfied with respect 
to these discharges. 

Wetlands. Prior to enactment of the 
FWPCA. the mean tide line <mean high¬ 
er tide line on the West Coast) was used 
to delineate the shoreward extent of 
Jurisdiction over the regulation of most 
activities in tidal waters under the 1899 
Act as well as for mapping, delineation of 
property boundaries, and other related 
purposes. In freshwater lakes, rivers and 
streams that are navigable waters of the 
United States, the landward limit of Ju¬ 
risdiction has been traditionally eetab- 
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lished at the ordinary high water mark. 

The regulation of activities that cause 
water pollution cannot rely on these ar¬ 
tificial lines, however, but must focus 
on all waters that together form the en¬ 
tire aquatic system. Water moves in hy¬ 
drologic cycles, and the pollution of this 
part of the aquatic system, regardless of 
whether It Is above or below an ordinary 
high water mark, or mean high tide line, 
will affect the water quality of the other 
waters vfithin that aquatic system. 

For this reason, the landward limit of 
Federal jurisdiction under Section 404 
must include any adjacent wetlands that 
form the border of or are in reasonable 
proximity to other waters of the United 
States, as these wetlands are part of this 
aquatic system. 

The July 25, 1975 regulation identifies 
••coastal” and "freshwater” wetlands 
contiguous or adjacent to other waters 
of tile United States as separate cate¬ 
gories of waters for inclusion in our over¬ 
all definition of the term "waters of the 
United States.” Many comments and 
suggestions were received on these terms. 

Both "coastal" and "freshwater” wet¬ 
lands as used in the July 25. 1975 regu¬ 
lation require that the area in question be 
-periodically inundated” by either saline, 
brackish or freshwater and "normally 
characterized by the prevalence of” salt 
or brackish water vegetation or vegeta¬ 
tion that requires saturated soil condi¬ 
tions for growth and reproduction. Some 
felt that the criteria for delineating a 
wetland should not require both ‘’periodic 
inundation” and the "prevalence of" 
vegetation, as cither condition should 
suffice from the standpoint of protect¬ 
ing the entire aquatic system. Others 
raised concern over the vagueness of 
terms such as "perodlcally inundated", 
"normally”, and "prevalence", and the 
Jack of any definition for the terms "con¬ 
tiguous” or "adjacent”. 

In response to these comments, and 
with the assistance of the Departments 
of Interior and Agriculture and the En¬ 
vironmental Protection Agency, we have 
adopted the following definition of "wet¬ 
lands”: 

Theme area* that are Inundated or aatu- 
rated by surface or ground water at a fre¬ 
quency and duration sufficient to support, 
and that under normal circumstance* do 
support, a prevalence of vegetation typically 
adapted for life tn saturated soil conditions. 
Wetlands generally Include swamps, mar&he*. 
bogs, and similar areas. 

This definition is Intended to eliminate 
several problems and achieve certain re¬ 
sults. The reference to "periodic inun¬ 
dation" has been eliminated. Many in¬ 
terpreted that term as requiring Inun¬ 
dation over a record period of years. Our 
intent under Section 404 is to regulate 
discharges of dredged or fill material into 
the aquatic system as it exists, and not as 
It may have existed over a record period 
of time. The new definition is designed to 
achieve tills intent. It pertains to an 
existing wetland and requires that the 
area be Inundated or saturated by water 
at a frequency and duration sufficient to 
support aquatic vegetation. This inunda¬ 


tion or saturation may be caused by 
either surface water, ground water, or a 
combination of both. 

The use of the word "normally” In the 
old definition generated a great deal of 
confusion. The term was included in the 
definitions to respond to those situations 
in which an individual would attempt to 
eliminate the permit review requirements 
of Section 404 by destroying the aquatic 
vegetation, and to those areas that are 
not aquatic but experience an abnormal 
presence of aquatic vegetation. Several 
such instances of destruction of aquatic 
vegetation in order to eliminate Section 
404 jurisdiction actually have occurred. 
However, even If this destruction occurs, 
the area still remains as part of the over¬ 
all aquatic system intended to be pro¬ 
tected by the Section 404 program 
Conversely, the abnormal presence of 
aquatic vegetation in a non-aquatlc area 
would not be sufficient to Include that 
area within the Section 404 program 

We have responded to the concern for 
the vagueness of the term "normally” by 
replacing it with the phrase "• • • and 
that under normal circumstances to sup¬ 
port • • •" We do not intend, by this 
clarification, to assert Jurisdiction over 
those areas that once were wetlands and 
part of an aquatic system, but which, in 
the past, have been transformed Into dry 
land for various purposes. 

Concerns were also expressed over the 
types and amount of vegetation that 
weuld be required to establish a "wet¬ 
land” under this definition. We have 
again used the term "prevalence" to 
distinguish from those areas that have 
only occasional aquatic vegetation inter¬ 
spersed with upland or dry land vegeta¬ 
tion. 

At the same time, we have changed 
our description of the vegetation involved 
by focusing on vegetation "typically 
adapted for life in saturated soil condi¬ 
tions." The old definition of "freshwater 
wetlands” provided a technical •loop¬ 
hole” by describing the vegetation as that 
which requires saturated soil conditions 
for growth and reproduction, thereby 
excluding many forms of truly aquatic 
vegetation that are prevalent in an In¬ 
undated or saturated area, but that do 
not require saturated soil from a bio¬ 
logical standpoint for their growth and 
reproduction. We intend to publish 
shortly vegetation guides to indicate the 
types of vegetation Intended to be in¬ 
cluded in this definition, and to rely on 
the assistance of biologists, scientists 
and other technical experts from other 
Federal and State agencies to assist in 
delineating those w r etland areas intended 
to be incuuded in this definition. 

Several comments questioned the need 
for separate definitions of salt and 
brackish water wetlands ie.g. coastal 
wetlands) and freshwater wetlands. 
Others questioned whether salt and 
brackish water wetlands in non tidal 
waters and freshwater wetlands con¬ 
tiguous or adjacent to coastal wetlands 
were intended to be included In the 
definition, since these wetlands are part 
of the aquatic system. Still others ques- 
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tioned whether these definitions were 
also applicable to isolated wetlands that 
are not contiguous or adjacent to coastal 
waters and freshwater lakes, rivers, and 
streams, but which still contribute to 
interstate commerce. 

The old definition was intended to 
include all fresh, brackish and salt water 
wetlands contiguous or adjacent to 
coastal waters and freshwater lakes, 
rivers, streams and other waters included 
in the definition of •‘waters of the United 
States.” It was "also intended to be used 
to identify isolated wetlands. We agree, 
however, that this intent was not clearly 
ex m essed. To remedy this situation, we 
have adopted one definition of wetlands. 
Tliis definition will be applicable to 
those wetlands adjacent to coastal waters 
and freshwater* that are identified In the 
definition of "waters of the United 
States.” and also to those isolated wet¬ 
lands that are not adjacent to any lake, 
river, stream, or other coastal or fresh¬ 
water. *See the discussion, above, on 
waters in Category 4.) 

We have also responded to the con¬ 
cerns raised over the absence of any 
definition of the terms "adjacent” or 
"contiguous” as those terms relate to the 
location of wetlands. Since "contiguous" 
is only a subpart of the term "adjacent,” 
wc have eliminated the term -contigu¬ 
ous." At the same time, we have defined 
the term "adjacent" to mean "bordering, 
contiguous, or neighboring." The term 
would include wetlands that directly con¬ 
nect to other waters of the United States, 
or that are in reasonable proximity to 
these waters but physically separated 
from them by man-made dikes or bar¬ 
riers. natural river berms, beach dunes, 
and similar obstructions. 

Finally, to respond to those who ex¬ 
pressed concern that our definition of 
"wetlands” may be interpreted as ex¬ 
tending to abnormal situations including 
non-aquatic areas that have aquatic 
vegetation, we have listed swamps, bogs, 
and marshes at the end of this definition 
to further clarify our intent to include 
only truly aquatic areas. 

"Utgh tide line.* 9 Many aquatic areas 
along the coast arc located above the 
mean or mean higher high tide lines but 
do not fit within the definition of "wet¬ 
lands” discussed above. These include 
windUats. mudflats, and similar areas, 
that, while not covered with vegetation, 
arc Inundated with sufficient frequency 
and regularity to be included as part of 
the aquatic resource. While these areas 
are identified in our previous definition 
ol waters of the United States, some corn- 
men tors suggested the need for more 
definitive guidance in delineating the 
shoreward limit of jurisdiction in coastal 
arvas when these circumstances exist. 
We have, therefore, adopted the term 
‘‘high tide line” to delineate these areas. 
‘'High tide lino” has been defined as "a 
line or mark left upon tide flats, beaches, 
or along shore objects that indicates the 
intersection of the land with the woter’s 
surface at the maximum height reached 
by a rising tide." The term is intended to 
include areas covered by spring high 
tides and other high tides that occur 
with periodic frequency, but docs not in- 
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elude those areas that arc covered by 
tidal water as a result of storm surges, 
hurricane*, or other intense storms. 

Ordinary high water mark: A number 
of comment* criticized the definition of 
"ordinary high water mark" adopted for 
purposes of delineating the landward 
limit of jurisdiction in freshwater* (ab¬ 
sent adjacent wetlands). The comment* 
Indicated that other methods to define 
the ordinary high water mark have al¬ 
ready been refined to a point ol reason¬ 
able reliability based on the hydrologic 
movement of freshwaters, and that a 
second methodology under Section 404 
would be administratively cumbersome. 
In addition, other concerns were ex¬ 
pressed over the manner In which a "25% 
Inundation" factor could be determined. 

Responding to these comment*, wc 
have returned to our definition of "ordi¬ 
nary high water mark” used in the ad¬ 
ministration of our 1809 Act permit pro¬ 
gram. We believe that in waters where no 
wetlands are present, this definition will 
include those areas that are part of the 
aquatic system along these freshwater 
lakes, rivers and streams, as this mark 
is intended to include those areas where 
water will be present with predictable 
regularity. 

Headuxiters ; The July 25, 1915 regula¬ 
tion established a cutoff point, referred 
to as the headwaters, for each river and 
stream identified as a water of the United 
SUttee. "Headwaters" was defined a* "the 
point on the stream beyond which the 
flow of the waterbody is normally less 
than five cubic feet per second." Waters 
Above the "headwaters” cutoff point 
were also included as "waters of the 
United State*.” but only if the District 
Engineer determined that regulation of 
these waters was necessary to protect 
water quality. 

Many comments and criticism* w'ere 
received concerning the vagueness of our 
definition of "headwaters" and the legal¬ 
ity of excluding waters in rivers and 
streams above the headwaters from the 
definition of waters of the United States. 
We have responded to these concerns 
and criticism* by: (1) Including the en¬ 
tire length of rivers and stream* in our 
definition of waters of the United States; 
f2) utilizing the "headwaters” concept 
to establish the point on the stream be¬ 
low which an individual or genera! per¬ 
mit will be required to discharge dredged 
or fill materia] (discharges above head¬ 
waters are being permitted through the 
issuance today of a nationwide permit 
which is discussed in greater detail be¬ 
low* ; and (3) redefining the term "head¬ 
water*. * 

We have adopted the recommenda¬ 
tions of a number of common ter* and 
have redefined the term "headwater*" 
a* the point on a freshwater (nontidal* 
stream above which the average annual 
flow is less than five cubic feet per second. 
Since precision is not required in estab¬ 
lishing the headwater point, the defini¬ 
tion allows the District Engineer to use 
approximate mean* to compute it. The 
drainage area that will contribute an 
average annual flow of five cubic feet per 
second can be estimated by approximat¬ 
ing the proportion of the average annual 
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precipitation that I* expected to find its 
way into the stream. Having the area 
that will produce this flow, the "head¬ 
water" point can be approximated from 
drainage area maps. 

However, we also recognized that 
streams with highly irregular flows, such 
as occur in the western portion of the 
country, could be dry at the "headwater” 
point for most of the year and still aver¬ 
age on a yearly basis a flow of five cubic 
feet per second because of high volume, 
flash flood type flows which greatly dis¬ 
tort the average. We therefore added an 
option for the District Engineer, after 
notifying the Regional Administrator of 
EPA. to establish the headwater based 
on the median rather than the average 
flow. A median flow of five cubic feet per 
second mean* that 50% of the time the 
flow is greater than five cubic feet per 
second and 50% of the time the flow is 
less than this value. This approach more 
realistically represents normal base flows 
of such streams. 

Wc emphasize that the "headwater*” 
concept used in this new regulation is 
the point on the stream above which in¬ 
dividual or general permits ordinarily 
will not be required. It is not to be con¬ 
strued as the point beyond which a 
stream ceases to be a water of the United 
States under Section 404 or the program* 
to regulate industrial and municipal dis¬ 
charges and oil and hazardous sub¬ 
stances under other sections of the 
FWPCA. We also refer you to the discus¬ 
sion below on the nationwide permits 
that are being issued today for various 
discharge* of dredged or fill matcral. in¬ 
cluding those that occur above the head¬ 
water. We believe that the common sense 
condition* and management practices 
reflected in these nationwide permits 
wilL if followed, avoid potential water 
quality problems for most of these dis¬ 
charge*. 

Lakes: The 1975 regulation defined 
"lakes" as "natural bodies of standing 
water greater than five acre* In surface 
area and all bodies of standing water 
created by the impounding of water* of 
the United States." 

A number of comment* and criticism* 
were received concerning this definition. 
Some felt that the size limitation on nat¬ 
ural lakes was too small, while others 
felt it was not small enough. Others 
questioned the legality of imposing any 
size limitation on natural lakes, since a 
lake less than five acres In size b just as 
much a "water of the United State*" as 
one that is more than five acre* in size. 

Many raised questions about the man¬ 
ner and time for measurement of the five 
surface acres because of the seasonal 
fluctuations in water content exhibited 
by most lakes. Others suggested that we 
add to the list of artificial open bodies 
of water that are not Included in the 
definition of lakes. (The 1975 definition 
excludes stock watering pond*; and set¬ 
tling basins that are not crcaled by 
impounding a river or stream.) 

We have responded to these comments 
and criticisms in several ways. First, we 
have established definition* for two new* 
terms: "natural lake” and "Impound¬ 
ment.” We believe that these two sepa- 
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rate definitions will assist in alleviating 
the confusion expressed over the broad 
definition of “lake" as cited in the 1975 
regulation. 

At the suggestion of EPA. we have de¬ 
fined “natural lake" as “a natural de¬ 
pression fed by one or more streams and 
from which a stream may flow, that oc¬ 
curs due to the widening or natural 
blockage of a river or stream, or that 
occurs in an isolated natural depression 
that is not part of a surface river or 
stream." We believe that this definition 
reflects the three types of situations In 
which a natural lake may exist. 

We have defined the term “impound¬ 
ment" as a “standing body of open wa¬ 
ter created by artificially blocking or re¬ 
stricting the flow of a river, stream, or 
tidal area." Responding to several sug¬ 
gestions. we have clarified what is not 
included In the term “im^oimdmenf' by 
stating that it doc? not include artificial 
hike* or ponds created by excavating 
and/or diking dry land to collect and 
retain water for such purposes as stock 
watering, irrigation, settling basins, cool¬ 
ing. or rice growing. 

Unlike the 1975 definition, no size lim¬ 
itation ha* been placed on the definitions 
of “natural lake" or “impoundment". In¬ 
stead. we are permitting, today, through 
the issuance of nationwide permits, dis¬ 
charges of dredged or fill material into 
natural lakes, including their adjacent 
wetlands, that are less than 10 acres in 
surface area and that are cither fed or 
drained by a river or stream above the 
headwaters, or isolated and not a part of 
a tributary system to navigable waters 
of the United States or interstate waters. 

< Discharges into natural lakes below the 
headwaters and isolated natural lakes 
greater than ten acres will require in¬ 
dividual or general nermits to satisfy the 
requirements of Section 301 of the 
FWPCA. > We are also issuing today a na¬ 
tionwide permit for discharge* of 
dredged or fill material into non-tidal 
rivers, streams and their impoundments 
including adjacent wetlands that are lo¬ 
cated above the headwaters. < Again, dis¬ 
charges into impoundments below the 
headwaters of a river or stream will 
require an individual or general permit, > 
We refer you to our discussion of nation¬ 
wide permits, below, for further details 
on this action. 

We believe that the inclusion of ad¬ 
jacent wetlands a* port of the 10 acre 
measurement of those natural lakes that 
are included in this definition will al¬ 
leviate many concerns raised over how 
and when this measurement must 
occur. Since our definition of “wetlands” 
requires aquatic vegetation, we antici¬ 
pate that the lake’s measurement nor¬ 
mally can be made on the basis of the 
presence of this vegetation, which gen¬ 
erally remains fixed throughout the 
year, even if the water levels In the lake 
fluctuate. 

Dredged and Fill Material. The 1075 
regulation provided definitions for 
“dredged material", “discharge of 
dredged material", “fill material", and 
“discharge of fill material". Several 
comments and two years of experience 


have revealed the need to make certain 
changes to these definitions. 

To respond to many mb understand - 
Ings over activities that require Section 
404 permits, the 1975 regulation stated, 
in the definitions of "dredged material" 
and “fill material" that “material re¬ 
sulting from normal farming, silvicul¬ 
ture. and ranching activities, such as 
plowing, cultivating, seeding, and har¬ 
vesting for the production of food, 
fiber, and forest products" w T as not in¬ 
cluded. We intended, by this statement, 
to make it clear that activities such as 
plowing, seeding, harvesting, cultivat¬ 
ing and any other activity by any in¬ 
dustry that do not involve discharges 
of dredged or fill material cannot be 
included In the program. However, many 
Interpreted this language as an exclu¬ 
sion of all practices by the farming and 
forestry industry including those that do 
involve discharges of dredged or fill ma¬ 
terial into water. The FWPCA does not 
allow us to make such an exemption or 
exclusion for any industry. <Sec NRDC 
vs. Train. 366 F. Supp. 1393 <D.D.C„ 
197S.>) We have, however, clarified our 
intent by stating at the end of our defi¬ 
nitions of “discharge of dredged ma¬ 
terial” and “discharge of fill material” 
that plowing, seeding, cultivating and 
harvesting for the production of food, 
fiber, and forest products ore not in¬ 
cluded in the Section 404 program. 

The 1975 definition of “fill material" 
also excluded "material placed for the 
purpose of maintenance, including 
emergency reconstruction of recently 
damaged parts, of currently serviceable 
structures such as dikes, dams, levees, 
groins, riprap, breakwaters, causeways, 
and bridge abutments or approaches, 
and transportation structures." Since 
maintenance and emergency recon¬ 
struction of these types of fill olten in¬ 
volve discharges into water, we do not 
have authority to exclude these ac¬ 
tivities from the permit requirements of 
the FWPCA. We have, therefore, elimi¬ 
nated this exclusion from our definition 
of “fill material". At the same time, we 
are issuing, today, a nationwide permit 
for discharges of dredged or fill mate¬ 
rial that involve maintenance and emer¬ 
gency reconstruction of existing fills. 
The nationwide permit contains basic 
common sense conditions and manage¬ 
ment practices which, if followed, will 
achieve the objectives of the FWPCA. 
Of course, if the maintenance or emer¬ 
gency reconstruction does not involve a 
discharge in water, no permit is 
required. 

During the two years of experience 
with the Section 404 program, several 
industrial and municipal discharges of 
solid waste materials have been brought 
to our attention which technically fit 
within our definition of “fill material” 
but which were intended to be regulated 
under the NPDES program. These in¬ 
clude the disposal of waste materials 
such as sludge, garbage, trash, and 
debris in water. In some cases involving 
the disposal of these types of material 
In water, the final result may be a land¬ 


fill even though the primary purpose of 
the discharge is waste disposal. 

The Corps and the Environmental 
Protection Agency feel that the initial 
decision relating to this type of discharge 
should be through the NPDES program I 
Wc have, therefore, modified our defini¬ 
tion of fill material to exclude those pol¬ 
lutants that are discharged into water 
primarily to dispose ol waste. We will j 
process 8ection 404 permits for these 
types of activities to the extent that u 
levee or other type of containment 
structure must be placed in the water 
as part of the overall disposal plan We j 
will not. however, take any final notion 
on the Section 404 permit application 
until a decision on the NPDES permit 
has been made <8ec 33 CFR 230.4<j>>. 

Individual , general, and nationwide 
permits: As we did in the regulation on 
our Section 10 program, wc have in¬ 
cluded definitions of “Individual", “gen¬ 
eral" and “nationwide" permits to dis¬ 
tinguish between the three types of au¬ 
thorizations that will be used to satisfy 
the requirements of the FWPCA. 

If a discharge requires an individual 
permit, an application must be made to 
the District Engineers following the pro¬ 
cedure* specified in 33 CFR Part 325 and 
the discharge cannot begin until and 
unless the permit is issued. 

Before applying for an individual per¬ 
mit. however, a person needing a Section 
404 permit should check to see whether 
the proposed discharge has already been 
permitted by a general permit, or a na¬ 
tionwide permit published in this regu¬ 
lation. District Engineers are issuing gen¬ 
eral permits for particular regions of the 
country that cover a wide variety of 
discharges that cause only minimal in¬ 
dividual and cumulative adverse environ¬ 
mental impact. Nationwide permits ap¬ 
ply throughout the country, and cover 
many types of minor activities. If a gen¬ 
eral or nationwide permit already covers 
your discharge, you should not have to 
get an individual permit to satisfy the 
requirements of the FWPCA. 

Nationwide Permits 

On Muy 16.1977 we published proposed 
nationwide permits in the Federal Regis¬ 
ter to authorize discharges of dred^d 
or fill material into certain waters of the 
United States and also certain specific 
categories of discharges. Wc received itii 
letters commenting on these nationwide 
permits, the majority of which supported 
the concept but suggested additions 
modifications and/or deletions to the I 
activities covered and the conditions im¬ 
posed. 

Today, we are issuing nationwide per- j 
mits for discharges into most of the | 
Category 4 waters, discussed above, < iso¬ 
lated natural lakes larger than 10 acres 
are not included) and for certain specific 
categories of discharges Into oilier I 
waters. These nationwide permit* are 
being incorporated into 8 323.4. 

We wish to take this opportunity to 
express our appreciation to everyone who ! 
commented on these nationwide permit*. 

The following is a discussion of the sud- 
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stanUve changes that were made a 
result of your comments. 

jlfartapcmenf practices. The Environ¬ 
mental Protection Agency expressed con¬ 
cern over the potential for adverse cumu¬ 
lative effects that may be caused by some 
of rhe discharges that are subject to the 
nationwide permit. To minimize these 
potential efTects. EPA suggested that we 
identify certain basic common sense 
management practices that should be 
followed, to the maximum extent pos¬ 
sible, to minimize these potential adverse 
effects on the aquatic environment. We 
tone adopted this suggestion. These 
management practices pertain to all dis¬ 
charges subject to these nationwide per¬ 
mit and are listed in 9 323.4(b). We 
anticipate that compliance with these 
practices w'lll avoid the potential for 
cumulative adverse water quality impacts 
that may be caused by these discharges. 

We intend to remain aware of potential 
cumulative impacts that may occur on a 
regional basis as a result of these nation¬ 
wide permits. If adverse cumulative im¬ 
pacts are anticipated from any of the 
discharges subject to these nationwide 
permits, we intend to take appropriate 
administrative action Including the ex¬ 
ercise of authority expressed In $ 323.4-4 
to require individual or general permits 
for these activities. 

Discharges prior to effective dates of 
phasing (5 323.4-1). The 1975 regulation 
authorized discharges of dredged or All 
material that occurred before a particu¬ 
lar phasing date. We have republished 
this authorization by including it In tills 
nationwide permit The conditions re¬ 
main the same as were published in 1975. 

Discharges into certain waters of the 
United States d 323.4-2). Many com¬ 
mented expressed confusion over the 
types of waters that were covered by this 
nationwide permit, specifically with ref¬ 
erence to those that are described in 
1 323.4-2<a) (4) as “non-tidal waters of 
the United States that are not part of 
a surface tributary system to interstate 
waters or navigable waters of the United 
States.” We intended by this description 
to include those waters identified in 
"Category 4.” above with the exception 
of Isolated lakes larger than 10 acres. 
Thus, discharges of dredged or fill mate¬ 
rial into most of the “Category 4“ waters 
arc subject to this nationwide permit. 

Numerous letters questioned whether 
wetlands adjacent to these “Category 
4‘ waters were included as part of this 
nationwide permit. Discharges into these 
adjacent wetlands are included. Several 
environmental groups expressed con¬ 
cern over expanding the size limitations 
for natural lakes Including prairie pot¬ 
holes to 10 acres, which they viewed as 
an apparent expansion from the present 
5 acre lake “exclusion** contained in the 
Corps* 1975 regulations. As we have al¬ 
ready indicated in our discussion on 
lakes above, the 5 acre standard, meas¬ 
ured by surface area, was difficult to de¬ 
termine since, in many regions, the 
surface area of small lakes Is subject to 
extreme seasonal variation. However, we 
have found that in most cases, the wet¬ 
lands adjacent to these small natural 
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lakes are more easily delineated and are 
relatively stable despite fluctuations in 
water levels. In order to simplify the 
identification of natural lakes described 
in ft 323.4-2<a) (2) and (3) we adopted a 
standard for surface area measurement 
by including adjacent wetlands. Since 
these surrounding wetland areas are now 
included in the measurement, we in¬ 
creased the size limitation for lakes from 
5 acres to 10 acres. Again, we emphasize 
that this size limitation is only used for 
determining whether an individual or 
general permit in lieu of this nationwide 
permit, is required. 

We share the concern of the environ¬ 
mental groups that prairie potholes and 
many other isolated lakes are disappear¬ 
ing. The safeguards contained in the new 
management practices section of this 
permit, as well as the authority vested 
in the District Engineers to process in¬ 
dividual or general permits where the 
concerns of the aquatic environment (as 
expressed in the EPA Guidelines) so re-, 
quire, will, we believe, adequately protect 
the broad range of water quality con¬ 
cerns and the public interest in “prairie 
potholes, small lakes, and other waters 
described by this section.** Moreover, 
ft 323.4-4 provides another safeguard 
through which EPA can bring concerns 
for water quality as expressed in the 
Section 404(b) Guidelines to the atten¬ 
tion of the District Engineer. 

Several commenters indicated that the 
third condition of this nationwide permit, 
dealing with erosion, was vague and 
overly broad. The condition has been 
changed to make our intent clear: the 
All must be maintained in a manner to 
prevent erosion and other non-point 
sources of pollution. 

EPA recommended that we include a 
condition that the discharge would not 
destroy members of a threatened or en¬ 
dangered species. We concur and this 
change has been made in this nation¬ 
wide permit, as well as in the nationwide 
permit that authorizes discharges for 
certain types of activities. (See 55 323.4- 
2(b) (1) and 323.4-3<b) (3).) We cannot 
agree to requests from industries to de¬ 
lete this condition altogether since Sec¬ 
tion (7) of the Endangered Species Act 
requires the Corps to protect threatened 
and endangered species In oil waters 
subject to its regulatory jurisdiction. 

Wc received a great number of com¬ 
ments from Resource Districts in opposi¬ 
tion to the exception in our nationwide 
permits (ft 323.4-2(c)) for dams located 
above the headwaters which would be 
greater than 25 feet in height or 50 acre 
feet in impoundment capacity. As was 
pointed out. this exception would auto¬ 
matically require an Individual permit 
for many dams above the headwaters 
which, in most cases, were exempt from 
individual permit requirements by the 
1975 regulation. We arc excluding this 
exception since we feel that our original 
reason for including it will now be satis- 
fled by inclusion of the new manage¬ 
ment practices, discussed above. The de¬ 
letion of ft 323.4-2(3) means that any 
dam located above the headwater of a 
stream w t U 1 be authorized by the nation- 
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wide permit unless the District Engineer 
applies his discretionary authority under 
ft 323.4-4. 

Specific categories of discharges. Com¬ 
ments on the types of activities and pro¬ 
posed conditions included In this portion 
of the nationwide permit ranged from 
environmental groups, who favored 
greater restrictions on permitted activi¬ 
ties. to industry groups who proposed 
additional categories to be permitted to 
cover their particular activities. Wc feel 
that jve have struck a reasonable bal¬ 
ance between these concerns and re¬ 
quests tlirough the addition of the man¬ 
agement practices, discussed above. At 
the same time, we are committed to re¬ 
viewing other classes and categories of 
discharges of dredged or All material 
that may be. in the future, candidates 
for nationwide permits. 

Utility lines (f 323.4-3«t) Cl)). This 
section has been amended to clarify that 
any excess material beyond that needed 
to restore the bottom contour to its pre¬ 
construction status must be removed to 
an upland disposal area. Such a require¬ 
ment w as envisioned in the proposed per¬ 
mit. but not clearly expressed. At the 
suggestion of EPA, we have explicitly 
stated this requirement to insure com¬ 
pliance and avoid misunderstanding. 

Numerous commenters suggested fur¬ 
ther clarification on what was Intended 
by the use of the term '‘utility line.” We 
have defined the term to include any 
pipe or pipeline for the transportation 
of any gaseous, liquid, llqulflablc, or 
slurry substance, and any cable, line, or 
w ire for the transmission of energy, tele¬ 
phone, radio, or television communica¬ 
tion. 

Despite several suggestions for pre- 
notifleation requirements and fill length 
and volume restrictions, we do not be¬ 
lieve that these conditions are necessary. 
We feel, instead, that upland disposal of 
excess material and compliance with the 
management practices will limit any 
sedimentation or disruption of water 
flow in streams as a result of these activ¬ 
ities. 

Bank stabilization (ft 323.4-3*a) i2))* 
We have modified this category of dis¬ 
charge to make it clear that only necea- 
sary bank stabilization for erosion pre¬ 
vention Is being permitted. While some 
suggested that we Include a pre-notiflea- 
tion requirement, w r e do not feel that tills 
is necessary. 

Minor road crossing fills (ft 323.4-3(a> 
(3)). This category of activity generated 
more specific comment than any other of 
the proposed nationwide permits. We 
have made certain changes to respond to 
these comments. 

At the request of many commenters. 
wc have removed the 30 day advance 
notification requirement for discharges 
between 100 and 200 cubic yards in quan¬ 
tity. We believe that this is impractical 
to administer and that the basic Intent 
for the notification has been offset by the 
inclusion of management practices. 

Our proposed nationwide permit pro¬ 
vided that a crossing must be culverted 
or bridged to prevent the restriction of 
normal flow*. In response to comments by 
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EPA nnd environmental groups "normal** 
has been changed to “expected high 
flows/’ This change will provide more ef¬ 
fective drainage and reduce erosion dur¬ 
ing expected flood stage levels. 

Forest industry commenters were al¬ 
most unanimous in their calls for delet¬ 
ing the 100 to 200 cubic yard reporting 
requirement (see above) and increasing 
both the 200 cubic yard All limit And the 
50 foot wetland width limitation. They 
Indicated that many minor road cross¬ 
ings with little or no direct or cumulative 
environmental impact would not qualify 
under our proposed permit. Their main 
source of concern was the 50 foot limit 
on wetlands adjacent to the waterbody 
to be crossed. In reviewing the com¬ 
ments it became apparent that confining 
road crossing activities in adjacent wet¬ 
lands to 50 feet on either side of the 
ordinary high wnter mark of the water- 
body would result In excluding many 
small roadftlls from this nationwide per¬ 
mit. On the other hand, others ap¬ 
plauded our 50 foot limit and urged a 
reduction in the allowable level of All* 
After carefully considering all comments 
on this permit we decided that the allow¬ 
able wetland width to be crossed could be 
Increased from 50 to 100 feet on either 
side of the stream os long as this allow¬ 
ance was applicable to non-tidal streams. 
In tidal waters, where adjacent wetlands 
are more dependent on frequent tidal 
flushing, and therefore circulation im¬ 
pairments from road Alls are more dam¬ 
aging, wc concluded that even the 50 
foot wetland fill needed to be controlled 
through an individual or general permit. 
We. therefore, divided the road All per¬ 
mit into tidal and non-tidal waters. For 
non-tidal waterbodies, we Increased the 
adjacent wetland width from 50 to 100 
feet. For tidal water crossings (Section 
323.4-3<n) (4)) we included only the All 
placed incidental to the construction of 
the bridge itself. Any approach Alls or 
causeways associated with the crossings 
of tidal waters will require an Individual 
or general Section 404 permit if located 
in waters of the United States. 

One commenter expressed concern 
that no restriction had been placed on 
the total amount of All show the or¬ 
dinary high water mark, since this 
could lead to erosion on steep slopes be¬ 
tween the ordinary high water mark and 
the road surface. The letter also feared 
that without a total All limit, vast 
amounts of wetlands could be Ailed at 
right angles to the waterbody for roads or 
turn around areas. We share this com- 
menter’s concerns However, we believe 
that adherence to the management prac¬ 
tices suggested by EPA will minimize ero¬ 
sion and other non-profit sources of pol¬ 
lution. As for bis recond concern, it must 
be noted that ? 323 4-3<aM3» only per¬ 
mits minor road crossings and attendant 
features. It does not authorise general 
road building in wetlands above the or¬ 
dinary high water mark. We will con¬ 
strue attendant features narrowly. Major 
activities appurtenant to the road cross¬ 
ing will not be permitted by this sec¬ 
tion. These require an individual or gen- 
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eral permit issued pursuant to proce¬ 
dures in 33 CFR Part 325. 

Many commenters expressed confusion 
over the 100/200 cubic yard measure¬ 
ment as it pertains to these roadAUs. We 
intended to use that measurement to 
doflne the si tjc of the crossing, and to 
use the ordinary high water mark to 
determine that size. Thus, up to 200 cubic 
yards of material can be discharged be¬ 
low the plane of ordinary high water of 
a waterbody under this nationwide per¬ 
mit. and additional cubic yards of ma¬ 
terial can be discharged into the 100 foot 
strip of adjacent wetlands, as necessary, 
to construct the road provided the con¬ 
ditions to protect those wetlands are 
satisfied. We have expressed this intent 
by including a definition of “minor road 
All** in the nationwide permit. 

Repair, rehabilitation and replacement 
of existing fills <l323.4-3<aM4* >. As we 
hove previously indicated, the 1975 regu¬ 
lations excluded material placed for 
maintenance and emergency reconstruc¬ 
tion of fills from the definition of “All 
material.” We have added this previously 
excluded activity to the list of those that 
are being permitted today by this nation¬ 
wide permit, 

EPA. Conservation Commissions, and 
environmental groups noted that the 
condition in subparagraph cf) that the 
discharge not disrupt the migration of 
indigenous aquatic life was not sufficient 
to safeguard the passage of nonmigra- 
tory aquatic life. The Anal nationwide 
permit condition reflects this concern by 
changing “migration” to “movement.” 

Subparagraph <G) has been amended 
to clarify its intent to control erosion 
and other non-points sources of pollu¬ 
tion. This subparagraph is consistent 
with changes made in 4 323.4-2<b> <3>. 

A new condition has been added at the 
request of the Department of the Interior 
to exclude components of National and 
State wild and scenic river systems (es¬ 
tablished pursuant to the Wild and 
Scenic Rivers Act) from the nationwide 
permit programs <14 323.4-2<b> (4) and 
323 4-3<b)<7>>. 

Discretionary authority to require in - 
dividual or general permits if 323.4-4). 
Comments received from industry groups 
suggested that this section was superflu¬ 
ous since by definition any activity per¬ 
formed in accordance with the condi¬ 
tions in || 323.4-2 or 323.4-3 would have 
minimum adverse water quality impact 
and would not trigger EPA Guideline 
concerns. On the other hand other com¬ 
menters suggested more stringent con¬ 
trols over erosion, water quality, chemi¬ 
cal use. restoration of abandoned proj¬ 
ects and wildlife protection. In order to 
make our regulatory program work, we 
are relying on decentralization and our 
flexibility to respond to local conditions. 
Moreover. If we overburden tills nation¬ 
wide permit with ipeciflc conditions, its 
intent and usefulness is reduced. On the 
other hand, we realize that local condi¬ 
tions may be such that special restric¬ 
tions are required for activities otherwise 
acceptable in mast areas and certain 
waters of the United States otherwise 


covered by a nationwide permit require 
special restrictions. We believe the mof.t 
efficient means to do this is to grant our 
District Engineers the authority to re¬ 
quire individual or general permits, as 
needed, to respond to these local con¬ 
ditions. To this end wc invite the help 
of private groups, citizens, and Federal 
and State agencies to help our District 
Engineers respond to these localized 
concerns. 

All Federal agencies that commented 
expressed support for the concept of na¬ 
tionwide permits, as did 81% of the pub¬ 
lic comment letters. We believe these new 
nationwide permits represent a major 
step forward in reducing unnecessary re¬ 
views and delay associated with regula¬ 
tion of minor discharges of dredged or 
All material into waters of the United 
States. 

An environmental assessment and a 
Findings of Fact have been prepared 
for these nationwide permits as well as 
tor the Section 10 nationwide permits 
and arc available for review in the Office, 
Chief of Engineers, Porrestal Build ng. 
Room 5P-036, Washington. DC. 20314. 

PART 324 

Tills Part prescribes the special poli¬ 
cies and procedures that will be used 
to evaluate applications for permits to 
transport dredged material for purpose 
of dumping in ocean waters pursuant to 
Section 103 of the Ocean Dumping Act. 
These policies and procedures must also 
be read in conjunction with the appli¬ 
cable general policies of Part 320 and 
general procedures of 325. If you need 
a permit to dump dredged material in 
the oceans, you should also refer to 
Part 322 since a permit will be require 
under Section 10 of the 1899 Act to 
dredge In navigable waters of the United 
States. 

Part 324 corresponds to Sections <d» 
<3>. <e><3), and <g>(17) of rescinded 
33 CFR 209.120. 

We have adopted the definitions of 
“oceans waters”, “dredged material”, 
and “transport” as used by the Ocean 
Dumping Act 

In accordance with recent revisions *o 
EPA criteria for the evaluation of the 
ocean dumping of dredged material. we 
have included requirements for addi¬ 
tional specific Information that must be 
included as part of a public notice for 
a proposed ocean dumping of dregded 
material. We have also specifically in¬ 
cluded the requirement that District 
Engineers consider the availability of 
land based alternatives during the eval¬ 
uation of applications for ocean dump¬ 
ing permits. (See nlso 4 320 4<a> ( 2)). 

Procedures have also been Included in 
this Part for those cases in which EPA 
objects to the proposed dumping of 
dregded material in ocean waters a* 
being Inconsistent with the EPA cri¬ 
teria. (See 4 324.4<c>-(e) >. 

PART 325 

Tills Part describes the procedures for 
processing all applications for Depart¬ 
ment of the Army permits, and for modl- 
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lying or revoking permits that have been 
issued. It corresponds to and supersedes 
paragraphs <h) through (s> ol rescinded 
33 CFR 209.120. The following Is a sum¬ 
mary of the major changes: 

The material was reorganized for 
clarity. For example, public notice and 
environment Impact statement (EIS) 
procedures, which were discussed In a 
number of different places In the re¬ 
scinded regulation, were consolidated 
into si ngle paragraphs. 

The EIS procedures were revised to al¬ 
low for a public hearing at completion 
of the draft EIS rather than the pro¬ 
posed Anal EIS: to require a public 
notice of the final EIS filing; and to 
provide for transmittal of the District 
Engineer’s report to higher authority for 
decision. If required, after completion of 
the 30 day comment period on the final 
EIS <1 325.4). 

Permit file documentation require¬ 
ments have been clarified. The District 
Engineer must prepare an impact assess¬ 
ment document (either an environmen¬ 
tal assessment or an EIS> for each ap¬ 
plication and n decision document 
(either a Findings of Pact or. if the case 
te sent forward for decision, his report 
on the application) (5 325.2(a)). 

District Engineers have been delegated 
expanded authority to deny permits, in¬ 
cluding those which he determines are 
not in the public interest. (Their pre¬ 
vious denial authority was limited to 
navigational conflicts and denial of a re¬ 
lated state or local certification or au¬ 
thorization.) District Engineers have 
also been given the authority to issue 
most permits found to be in the public 
interest over unresolved objections of 
another Federal agency if that agency 
indicates that it does not desire to refer 
the application to a higher level of au¬ 
thority for review. (5 325 8(b)). 

imitation potential and objection from 
a number of Congress have been deleted 
as reasons for automatically having to 
refer an application to the Chief of 
Engineers for decision. (5 325.8(d>). 

Procedures relating to the Coastal 
Zone Management Act have been made 
compatible with new regulations of the 
Nntlonal Oceanic and Atmospheric Ad¬ 
ministration to be published as 15 CFR 
930 (5 325.2(b) (2)). 

PAST 326 

This Part prescribes the policies and 
procedures that will be used by the 
Corps in the enforcement of the require¬ 
ments of the River and Harbor Act of 
18&9. the FWPCA, and the Ocean Dump- 
lug Act. The Part corresponds to re¬ 
scinded 33 CFR 209.120(g) (12>, and is 
generally a restatement of the provi¬ 
sions in that rescinded section. 

We have made several additions and 
clarifications to this enforcement regu¬ 
lation. On August 22. 1975. the Chief of 
Engineers delegated authority to Dis¬ 
trict Engineers to refer certain types of 
cases Involving unauthorized activities 
directly to the local U.S. Attorney. This 
delegation Included the following types 
of cascs: <1) All unauthorized structures 
or work falling exclusively within the 
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scope of Section 10 of the 1899 Act for 
which a criminal fine or penalty under 
3ection 12 of that Act is considered ap¬ 
propriate; (2) all civil actions involving 
small unauthorized structures, such as 
piers, which require restoration or modi¬ 
fication by judicial order because efforts 
to secure voluntary compliance have 
failed: (3) a ll violations of Section 301 
of the FWPCA involving unauthorized 
discharges of dredged or fill material into 
waters of the United States, unless the 
case involves a substantial question of 
law or fact, or a request for substantial 
restoration; and (4) all cases for which 
a temporary restraining order and/or 
preliminary injunction is appropriate 
following non-compliance with a cease 
and desist order Issued by the District 
Engineer. 

Wc have restated this delegation of 
authority in this regulation, os well as 
certain basic policy guidance (also pre¬ 
viously included in the August, 1975 
delegation) for use by the District En¬ 
gineer in determining whether civil and/ 
or criminal action is appropriate. We 
have also incorporated the policies and 
procedures expressed in a Memorandum, 
dated June 1, 1976, entiUed "EPA En¬ 
forcement Policy for Noncompliance 
with Section 404 of the FWPCA”, which 
was signed by the Assistant Administra¬ 
tor for Enforcement of EPA and con¬ 
curred in by the Assistant Attorney 
General and the Chief Counsel of the 
Corps of Engineers. 

Authority to refer certain types of 
cases directly to the local U.S. Attorney 
has not been delegated to the District 
Engineer either because of the extreme 
seriousness of the case or because the 
law on the particular type of case has 
not developed to the point to which De¬ 
partmental level attention is no longer 
required. 

We intend to propose revisions to this 
regulation in the near future that will 
provide further policy and procedural 
guidance and that will incorporate other 
enforcement authorities. 

PART 327 

Tills Part prescribes the policies and 
procedures to be followed by the Corps 
in the conduct of public hearings. A 
public hearing may become necessary 
in the evaluation of an application for 
a Department of the Army permit. The 
Part restates the policies and proce¬ 
dures that were prescribed In rescinded 
33 CFR 209.133. 

PART 328 

This Part prescribes the policies and 
procedures used in the establishment of 
harborlines pursuant to Section 11 of the 
River and Harbor Act of 1899 (33 U.S.C. 
404). As previously indicated, harbor- 
lines are only used as guidance to the Dis¬ 
trict Engineer concerning the impact 
that a particular activity may have on 
navigation. Activities occurring landward 
of established harborlines must still have 
permits under Sections 9 or 10 of the 1899 
Act. and may also require permits under 
Section 404 of the FWPCA and Section 
103 of the Ocean Dumping Act. This part 
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restates the policies and procedures ex¬ 
pressed in rescinded 33 CFR 209.150. 

PART 329 

This Part corresponds to rescinded 33 
CFR 209.260 and provides the adminis¬ 
trative definition of the term "navigable 
waters of the United States" as used 
throughout Parts 320-325. 

Two changes have been made to this 
regulation. First, pursuant to the decision 
of United States v. Stoeco Homes, /nc., 
498 F.2d 597, (3rd Clr., 1974). cerf. den.; 
420 U.S. 927 (1975), we have included 
artificial waters subject to tidal action 
within our administrative definition of 
navigable waters of the United States. 
Second, we have delegated authority to 
Division Engineers to make determina¬ 
tions of navigability. (Previously, this au¬ 
thority existed with the Chief of Engi¬ 
neers.» Accordingly. 33 CFR 209.120. 
209.125. 209.131, 209.133, 209.150 and 
209.260 are revoked and reserved and 33 
CFR 320 through 329 are added os set 
forth below. 

Non.—The Department of the Army has 
determined, that thU document does not con¬ 
tain a major proposal requiring preparation 
of an Inflation Impact Statement under Ex¬ 
ecutive Order 11821 and OMB Circular A-107. 

(33 US.C. 401; 33 US.C. 403; 33 US C. 1344; 
33 US.C. 1413.) 

Dated: July 13, 1977. 

Drake Wilsow. 

Brigadier General , USA . 

Deputy Director of Civil Works. 

Chapter n of 33 CFR is amended as 
follows: 

PART 209—ADMINISTRATIVE 
PROCEDURES 

§§209.120, 209.125, 209.131, 209.133, 
209.150, and 209.260 [ Re- erred) 

1. The above sections are revoked and 
reserved. 


2. The following parts 320 through 329 
are added: 

PART 320—GENERAL REGULATORY 
POLICIES 

Sec. 

320.1 Purpose and scope. 

320.2 Authorities to Issue permits. 

320.3 Related legislation. 

320.4 General policies for evaluating permit 

applications. 

Authority: 33 H8C. 401 et oeq ; 33 U.S.C. 
1344; 33 U.S.C. 1413. 

§ 320.1 Purpow and M*opc. 

(a) Types of activities regulated. ThU 
regulation and the regulations that fol¬ 
low (33 CFR 321-329) prescribe the stat¬ 
utory authorities, and general and spe¬ 
cial policies and procedures applicable to 
the review of applications for Depart¬ 
ment of the Army permits for various 
types of activities that occur in waters of 
the United States or the oceans. This 
part identifies the various Federal stat¬ 
utes that require Department of the 
Army permits before these activities can 
be lawfully undertaken; the related 
Federal legislation applicable to the re¬ 
view of each activity that requires a 
Department of the Army permit; and 
the general policies that are applicable 
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to the review of all activities that re¬ 
quire Department of the Army permits. 
Parts 321-324 address the various types 
of activities that require Department of 
the Army permits, including special 
policies and procedures applicable to 
those activities, as follows: 

4l> Dams or dikes in navigable wa¬ 
ters of the United States (Part 321); 

<2> All other structures or work in¬ 
cluding excavation, dredging, and/or dis¬ 
posal activities, in navigable waters of 
the United States (Part 322); 

(3) All activities that alter or modify 
the course, condition, location, or capac¬ 
ity of a navigable water of the United 
States (Part 322>; 

(4) Construction of fixed structures 
and artificial islands on the outer con¬ 
tinental shelf (Part 322); 

(5) All discharges of dredged or fill 
material into the waters of the United 
States (Part 323>: and 

<6» All activities involving the trans¬ 
portation of dredged material for the 
purpose of dumping it in ocean waters 
(Part 324>. 

(b> Forms of authorization, Depart¬ 
ment of the Army permits for the above 
described activities are issued under 
# various forms of authorization. These in¬ 
clude individual permits: letters of per¬ 
mission that ore issued following a re¬ 
view of an individual application for a 
Department of the Army permit: general 
permits that authorize the performance 
of a category or categories of activities 
in a specific geographical region after It 
is determined that these activities will 
cause only a minimal individual and 
cumulative adverse environmental im¬ 
pact: and nationwide penults that au¬ 
thorize the performance of certain speci¬ 
fied activities throughout the Nation. The 
nationwide permits are found In 33 CFR 
322.4 and 323.4: Tf an activity is covered 
by a general or nationwide permit, an ap¬ 
plication for a Department of the Army 
permit does not have to be mode. In 
such cases, a nerson must only comply 
with the conditions contained in the gen¬ 
eral or nationwide permit to satisfy the 
requirements of law. 

(c) General instructions. The proce¬ 
dures for processing oil letters of per¬ 
mission, Individual i*rmits, and general 
permits are contained in 33 CFK 325. 
However, before reviewing those proce¬ 
dures. a person desiring to perform any 
activity that requires a Department of 
the Army permit is ndvtecd to review* 
the general and special policies that 
relate to the particular activity as 
outlined in this Part 320 and Parts 
321 through 324. The terms “navi¬ 
gable waters of the United 3tatea M 
and “waters of the United States'* are 
used frequently throughout these regu¬ 
lations. and it Is important that the 
reader understand the difference from 
the outset. “Navigable waters of the 
United States'* are defined in 33 CFR 
329. These are the traditional waters 
where permits are required for work or 
structures pursuant to sections 9 and 10 
of the River and Harbor Act of 1899. 
“Waters of the United States" arc defined 
in 33 CFR 323.2(a). These waters In¬ 
clude more than navigable waters of the 


United States and are the waters where 
permits are required for the discharge 
of dredged or fill material pursuant to 
section 404 of the Federal Water Pollu¬ 
tion Control Act Amendments of 1972. 

§ 3202 Authorities to iwue |>rriitiu. 

(a) Section 9 of the River and Harbor 
Act approved March 3, 1899 (30 Stat. 
1151; 33 USC 401) (hereinafter referred 
to as Section 9> prohibits the construc¬ 
tion of any dam or dike across anv 
navigable water of the United Slates In 
tho absence of Congressional consent 
and approval of the plans by the Chief 
of Engineers and the Secretary of the 
Army. Where the navigable portions of 
the waterbodv lie wholly within the 
limits of a single State, the structure 
may be built under authority of the legis¬ 
lature of that State, if the location and 
plans or any modification thereof, are 
approved by the Chief of Engineers and 
by the Secretary of the Army. The In¬ 
strument of authorization Is designated 
a permit. Section 9 also pertains to 
bridges and causeways but the authority 
of the Secretary of the Army and Chief 
of Engineers with respect to bridges and 
causeways was transferred to the Secre¬ 
tary of Transportation under the De¬ 
partment of Transportation Act of 
October 15. 1966 <89 Stat. 941. 49 USC 
1155g (6) (A)). See also 33 CFR Part 
321. A Department of the Army authori¬ 
zation Is required for the discharge of 
dredged or fill material Into waters of 
the United States associated with 
bridges and causeways pursuant to Sec¬ 
tion 404 of the Federal Water Pollution 
Control Act Amendments of 1972 <33 
USC 1344). See C FR Part 323. 

<b) Section 10 of the River and 
Harbor Act approved March 3. 1899 (30 
Stat. 1151; 33 USC 403) (hereinafter 
referred to as Section 10) prohibits the 
unauthorized obstruction or alteration 
of any navigable water of the United 
States. The construction of any struc¬ 
ture in or over any navigable water of 
the United States, the excavation from 
or depositing of material in such waters, 
or the accomplishment of any other 
work affecting the course, location, 
condition, or capacity of such waters is 
unlawful unless the work has been 
recommended by the Chief of Engineers 
and authorized by the Secretary of the 
Army. The instrument of authorization 
is designated a permit, general permit, 
or letter of permission. The authority of 
the Secretary of the Armv to prevent 
obstructions to navigation in the navi¬ 
gable waters of the United States was 
extended to artificial islands and fixed 
structures located on the outer con¬ 
tinental shelf by 8cct!on 4<f» of the 
Outer Continental Shelf lands Act of 
1953 (67 Stat 463: 43 VJB.C, 1333(f)), 
Sec also 33 CFR Part 322. 

(c) Section 11 of the River and 
Harbor Act approved March 3. 1899 <30 
Stat. 1151; 33 U.S.C. 404) authorizes the 
Secretary of the Army to establish harbor 
lines channelward of which no piers, 
wharves, bulkheads or other works may 
be extended or deposits made without 
approval of the Secretary of the Army. 


By policy stated in 33 CFR 328. effective 
May 27, 1970, harbor lines are guide¬ 
lines only for defining the offshore limits 
of structures and fills insofar as they 
impact on navigation interests. Permits 
for work shoreward of those lines must 
be obtained in accordance with 8ection 
10 and, if applicable. Section 404. 

(d) Section 13 of the River and Har¬ 
bor Act approved March 3. 1899 (30 Stat 
1152; 33 U.S.C. 407) provides that the 
Secretary of the Army, whenever the 
Chief of Engineers determines that an¬ 
chorage and navigation alii not be in¬ 
jured thereby, may permit the discharge 
of refuse into navigable waters. In the 
absence of a permit, such discharge of 
refuse is prohibited. While the prohibi¬ 
tion of this section, known as the Refuse 
Act, Is still in effect, the permit authority 
of the Secretary of the Army has been 
superseded by the permit authority pro¬ 
vided the Administrator, Environmental 
Protection Agency, and the States under 
Sections 402 and 405 of tho Federal 
Water Pollution Control Act Amend¬ 
ments of 1972 (PL 92-590. 8C Stat. 810. 
33 U.S.C. 1342 and 1345). Sec 40 CFR 
Parts 124 and 125! 

(e> Section 14 of the River and Har¬ 
bor Act approved March 3, 1899 (30 Stat 
1153; 33 U.S.C. 408) provides that the 
Secretary of the Army on the recommen¬ 
dation of the Chief of Engineers may 
grant permission for the temporary oc¬ 
cupation or use of any sea wall, bulk¬ 
head. jetty, dike, levee, wharf, pier, or 
other work built by the United State*. 
This permission will be granted by an 
appropriate real estate Instrument in 
accordance with existing real estate reg¬ 
ulations. 

(f) Section 1 of the River and Harbor 
Act of June 13, 1902 (32 Stat. 371; 33 
U.S.C. 565) allows any persons or corpo¬ 
rations desiring to improve any naviga¬ 
ble river at their own expense and risk 
to do so upon the approval of the plans 
and specifications by the Secretary ^ 
the Army and the Chief of Engineers. Im¬ 
provements constructed under this au¬ 
thority. which arc primarily in Federal 
project areas, remain subject to the con¬ 
trol and supervision of the Secretary of 
the Army and the Chief of Engineer.' 

<g> Section 404 of the Federal Water 
Pollution Control Act Amendments or 
1972 (PL 92-500. 86 Stat. 816. 33 U.S.C 
1344) (hereinafter referred to os Section 
404* authorizes the Secretary of the 
Army, acting through the Chief of En¬ 
gineers, to issue permits, after notice and 
opportunity for public hearings, for the 
discharge of dredged or fill material into 
the waters of the United 8tates at speci¬ 
fied disposal sites. See 33 CFR 323. The 
selection and use of disposal sites will be 
in accordance with guidelines developed 
by the Administrator of the Environ¬ 
mental Protection Agency <EPA> In con¬ 
junction with the Secretary of the Army, 
published In 40 CFR Part 230. If the** 
guidelines prohibit the selection or use 
of a disposal site, the Chief of Engineer* 
may consider the economic impact on 
navigation of such a prohibition in 
reaching his decision. Furthermore, tire 
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Administrator can prohibit or restrict 
the use of any defined area as a disposal 
site lienever he determines, after notice 
and opportunity for public hearings and 
afuv consultation with the Secretary of 
the Army, that the discharge of such ma¬ 
terials into such areas will have an un¬ 
acceptable adverse effect on municipal 
water supplies, shellfish beds and fishery 
areas, wildlife, or recreational areas. 

• h» Section 103 of the Marine Pro¬ 
tection. Research and Sancturaries Act 
of 1972. as amended (PL 92-532, 86 Stat. 
1052. 33 UJ3.C. 1413) (hereinafter re¬ 
ferred to as Section 103) authorizes the 
Secretary of the Army, acting through 
the Chief of Engineers, to issue permits, 
after notice and opportunity for public 
hearings, for the transportation of 
dredged material for the purpose of 
dun;ping it in ocean waters where it is 
determined that the dumping will not 
uni* uscmably degrade or endanger hu¬ 
ms i; health, welfare, or amenities, or 
the marine environment, ecological sys¬ 
tem. or economic potentialities. The 
selection of disposal sites wfD be in 
accordance with criteria, developed by 
the Administrator of the EPA in con¬ 
sul:, tion with the Secretary of the 
Army, published in 40 CFR Parts 
220 - 229 . However, similar to the EPA 
Administrator's limiting authority cited 
in subparagraph (g). above, the Admin¬ 
istrator can prevent the issuance of a 
permit under this authority if he finds 
that the dumping of the material will re¬ 
sult in an unacceptable adverse impact 
on municipal water supplies, shellfish 
beds, wildlife, fisheries or recreational 
Areas. See also 33 CFR Part 324. 

§ 320.3 Krlatrd legislation. 

<a> Section 401 of the Federal Water 
Pollution Control Act Amendments of 
1972 PL 92-500: 86 Stat. 816. 33 U.S.C, 
1341) requires any non-Federal appli¬ 
cant for a Federal license or permit to 
conduct any activity that may result in 
a discharge of a pollutant into waters 
of the United States to obtain a certifi¬ 
cation from the State in which the 
discharge originates or will originate, or. 
If appropriate, from the interstate water 
pollution control agency having Jurisdic¬ 
tion over the affected waters at the 
point where the discharge originates or 
▼ill originate, that the discharge will 
comply with the applicable effluent 
limitations and water quality standards. 
A certification obtained for the construc¬ 
tion of any facility must also pertain to 
the subsequent operation of the facility, 

<b> Section 307<c> of the Coastal Zone 
Management Act of 1972. as amended 
‘PI. 94-370, 90 Stat. 1013. 16 U.S.C. 
1456<c)) requires Federal agencies con- 
ducting activities, including development 
projects, directly affecting a State's 
coastal zone, to comply, to the maximum 
extent practicable, with an approved 
State coastal zone management program. 
H also require# any non-Federal appli¬ 
cant for a Federal license or permit to 
conduct an activity affecting land or 
»*ater uses in the State's coastal zone to 
furnish a certification that the proposed 
Activity will comply with the State's 


coastal zone management program. 
Generally, no permit will be issued until 
the State has concurred with the non- 
Fcdcral applicant's certification. This 
provision becomes effective upon ap¬ 
proval by the Secretary of Commerce of 
the State's coastal zone management 
program. See also 15 CFR Part 930. 

(c) Section 302 of the Marine Protec¬ 
tion, Research and Sanctuaries Act of 
1D72. as amended. (PL 92-532. 86 Stat. 
1052, 16 U.8.C. 1432) authorizes the 
Secretary of Commerce, after con¬ 
sultation with other interested Federal 
agencies and with the approval of the 
President, to designate as marine sanc¬ 
tuaries those areas of the ocean waters 
or of the Great Lakes and their connect¬ 
ing waters or of other coastal waters 
which he determines necessary for the 
purpose of preserving or restoring such 
areas for their conservation, recreational, 
ecological, or aesthetic values. After 
designating such an area, the Secretary 
of Commerce shall Issue regulations to 
control any activities within the area. 
Activities in the sanctuary authorized 
under other authorities are valid only if 
the Secretary of Commerce certifies that 
the activities are consistent with the 
purposes of Title III of the Act and can 
be carried out within the regulations for 
the sanctuary. 

(d) The National Environmental Pol¬ 
icy Act of 1969 (42 U.S.C. 4321-4347) de¬ 
clares the national policy to encourage a 
productive and enjoyable harmony be¬ 
tween man and his environment. Sec¬ 
tion 102 of that Act directs that “to the 
fullest extent possible: (1) The policies, 
regulations, and public laws of the 
United States shall be interpreted and 
administered in accordance with the 
policies set forth in this Act, and (2) all 
agencies of the Federal Government 
shall • • • insure that presently un- 
q nan tiffed environmental amenities and 
values may be given appropriate con¬ 
sideration in decision making along with 
economic and technical considerations 
• • See also 33 CFR Part 325 and 33 
CFR 209.410. 

«e) The Fish and Wildlife Act of 1956 
<16 U.S.C. 742a. ct seq.) # the Migratory 
Marine Game-Fish Act (16 UB.C. 760c- 
760g> and the Fish and Wildlife Coordi¬ 
nation Act (16 UJ3.C. 661-666c) and 
other acts express the concern of Con¬ 
gress with the quality of the aquatic en¬ 
vironment as it affects the conservation, 
improvement and enjoyment of fish and 
wildlife resources. Reorganization Plan 
No. 4 of 1970 transferred certain func¬ 
tions, Including certain fish and wildlife- 
water resources coordination responsi¬ 
bilities. from the Secretary of the Inte¬ 
rior to the Secretary of Commerce. 
Under the Fish and Wildlife Coordina¬ 
tion Act and Reorganization Plan No. 4. 
any Federal agency that proposes to con¬ 
trol or modify any body of water must 
first consult with the United States Fish 
and Wildlife Service, the National Ma¬ 
rine Fisheries Service, as appropriate, 
and with the head of the appropriate 
State agency exercising administration 
over tlie wildlife resources of the affected 
8tate. 


(f) The Federal Power Act of 1920 <41 
Stat. 1063; 16 U.S.C. 791a et seqj. as 
amended, authorizes the Federal Power 
Commission <FPC) to issue licenses for 
the construction, operation and mainte¬ 
nance of dams, water conduits, reser¬ 
voirs. power houses, transmission lines, 
and other physical structures of a power 
project. However, where such structures 
will affect the navigable capacity of any 
navigable waters of the United States (as 
defined in 16 USC. 7D6>. the plans for 
the dam or other physical structures af¬ 
fecting navigation must be approved by 
the Chief of Engineers and the Secretary 
of the Army. In such cases, the interests 
of navigation should normally be pro¬ 
tected by a recommendation to the FPC 
for the inclusion of appropriate provi¬ 
sions in the FPC license rather than the 
Issuance of a separate Department of the 
Army permit under 33 U.S.C. 401 et scq. 
As to any other activities in navigable 
waters not constituting construction, op¬ 
eration and maintenance of physical 
structures licensed by the FPC under 
the Federal Power Act of 1920, ns 
amended, the provisions of 33 U.S.C. 401 
et seq. remain fully applicable. In all 
cases involving the discharge of dredged 
or fill material into waters of the United 
States or the transportation of dredged 
material for the purpose of dumping in 
ocean waters, Section 404 or Section 103 
will be applicable. 

<g> The National Historic Preserva¬ 
tion Act Of 1966 (80 8tat. 915, 16 USC. 
470) created the Advisory Council on 
Historic Preservation to advise the Presi¬ 
dent and Congress on matters involving 
historic preservation. In performing its 
function the Council is authorized to re¬ 
view and comment upon activities li¬ 
censed by the Federal Government which 
will have an effect upon properties listed 
in the National Register of Historic 
Places, or eligible for listing. The con¬ 
cern of Congress for the preservation of 
significant historical sites Is also ex¬ 
pressed in the Preservation of Historical 
and Archeological Data Act of 1974 <16 
U.8.C. 469 et seq.), which amends tho 
Act of June 27. 1960. By tills Act, when¬ 
ever a Federal construction project or 
Federally licensed project, activity or 
program alters any terrain such that sig¬ 
nificant historical or acheologicAl data 
is threatened, the Secretary of the Inte¬ 
rior may take action necessary to recover 
and preserve the data prior to the com¬ 
mencement of the project. Sec also 33 
CFR Part 305. 

<h) The Interstate Land Sales Full 
Disclosure Act (15 USC 1701 et seq.) 
prohibits any developer or agent from 
selling or leasing any lot in a subdivision 
(as defined in 15 USC 1701 (3)) unless 
the purchaser is furnished in advance a 
printed property report containing in¬ 
formation which the Secretary of Hous¬ 
ing and Urban Development may, by 
rules or regulations, require for the pro¬ 
tection of purchasers. In tho event the 
lot in question is part of a project that 
requires Department of the Army au¬ 
thorization, the Property Report is re¬ 
quired by Housing and Urban Develop¬ 
ment regulation to state whether or not 


FEDERAL REGISTER. VOL 42, NO. 13*—TUESDAY, JULY 19, 1977 






37136 

a permit has been applied for. Issued, or 
denied by the Corps of Engineers for the 
development under Section 10 or Section 
404. The Property Report Is also required 
to state whether or not any enforcement 
action has been taken as a consequence 
of non-application for or denial of such 
permit. 

<!> The Endangered Species Act of 
1973 (16 U.S.C. 1531 ct seq.) declares the 
intention of the Congress to conserve 
tiireatoned and endangered species and 
the ecosystems on which those species 
depend. The Act provides that Federal 
agencies must utilize their authorities in 
furtherance of its purposes by carrying 
out programs for the conservation of 
endangered or threatened species, and 
by taking such action necessary to insure 
that any action authorized by that 
Agency will not jeopardize the continued 
existence of such endangered or threat¬ 
ened species or result in the destruction 
or modification of habitat of such species 
which is determined by the Secretaries 
of Interior or Commerce, as appropriate, 
to be critical. See also 50 CFR Part 17. 

(J> The Deepwater Port Act of 1974 
<33 U.S.C. 1501 et scq.) prohibits tire 
ownership, constru tion, or operation of 
a deepwater port beyond the territorial 
seas without a license issued by the Sec¬ 
retary of Transportation. The Secretary 
of Transportation may issue such a li¬ 
cense to an applicant if he determines, 
among other tilings, that the construc¬ 
tion and operation of the deepwater port 
is in the national interest and consist¬ 
ent with national security and other na¬ 
tional policy goals and objectives. An 
application for a deepwater port license 
constitutes an application for ail Fed¬ 
eral authorizations required for the own¬ 
ership. cons tnr tion. and operation of a 
deepwater port, including applications 
for Section 10. Section 404 and Section 
103 permits which must also be issued 
by the Department of the Army pursu¬ 
ant to the authorities listed in g 320 2. 
The Secretary of Transportation must 
obtain the views and recommendations 
of all Federal agencies having Jurisdic¬ 
tion over any aspect of the deepwater 
port construction and operation prior to 
issuing a license. 

<k) The Marine Mammal Protection 
Act of 1972 <16 U.S.C. 1361 et seq.) ex¬ 
presses the Intent of Congress that ma¬ 
rine mammals be protected and encour¬ 
aged to develop in order to maintain the 
health and stability of the marine eco¬ 
system. The Act imposes a perpetual 
moratorium on the harassment, hunting, 
capturing, or killing of marine mammals 
and on the importation of marine mam¬ 
mals and marine mammal products with¬ 
out a permit from cither the Secretary 
of the Interior or the Secretary of Com¬ 
merce, depending upon the species of 
marine mammal involved. Such permits 
may be Issued only for purposes of sci¬ 
entific research and for public display if 
the purpose Is consistent with the poli¬ 
cies of the Act. The appropriate Secre¬ 
tary is also empowered in certain re¬ 
stricted circumstances to waive the re¬ 
quirements of the Act 
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<1> Section 7<a) of the Wild and Sce¬ 
nic Rivers Act <82 Stat. 906, 16 U.S.C. 
1278 et seq.) provides that no depart¬ 
ment or agency of the United States shall 
assist by loan, grant, license, or other¬ 
wise in the construction of any water re¬ 
sources project that would have a direct 
and adverse effect on the values for 
which such river was established, as de¬ 
termined by the Secretary charged with 
its administration. No department or 
agency of the United States shall rec¬ 
ommend authorizing of any water re¬ 
sour es project«that would have a direct 
and adverse effect on the values for 
which such river was established, as de¬ 
termined by the Secretary charged with 
its administration, or request appropri¬ 
ations to begin construction of any such 
project, whether heretofore or hereafter 
authorized, without advising the Sec¬ 
retary of the Interior or the Secretary 
of Agriculture, as the case may be. in 
writing of its intention so to do at least 
sixty days in advance, and without spe¬ 
cifically reporting to the Congress in 
writing at the time it makes its recom¬ 
mendation or request in what respect 
construction of such project would be in 
conflict with the purposes of this Act and 
would affect the component and the 
values to be protected by it under this 
Act. 

<m> Section 6(f) of the Land and 
Water Conservation Fund Act of 1965 
(78 SUit. 897, 16 USC 460 f-4. ct seq.) 
provides that no property acquired or 
developed with assistance from the Land 
and Water Conservation Fund shall, 
without the approval of the Secretary of 
the Interior, be converted to other than 
public outdoor recreation uses. The Sec¬ 
retary shall approve such conversion 
only if he finds it to be in accord with 
the then existing comprehensive state¬ 
wide outdoor recreation plan and only 
upon such conditions as he deems nec¬ 
essary to assure the substitution of other 
recreation properties of at least equal 
fair market value and of reasonably 
equivalent usefulness and location. 

§ .120.4 General politic* for rvulunling 
permit application*. 

The following policies shall be ap¬ 
plicable to the review of ail applications 
for Department of the Army permits. 
Additional policies specifically applica¬ 
ble to certain types of activities are iden¬ 
tified in Parts 321-324 of this chapter. 

<a> Public interest review . (1> The de¬ 
cision whether to Issue a permit will be 
based on an evaluation of the probable 
impact of the proposed activity and its 
intended use on the public interest. Eval¬ 
uation of the probable impact which the 
proposed activity may have on the pub¬ 
lic interest requires a careful weighing of 
all those factors which become relevant 
in each particular case. The benefit 
which reasonably may be expected to ac¬ 
crue from the proposal must be bal¬ 
anced against its reasonably foreseeable 
detriments. The decision whether to au¬ 
thorize a proposal, and if so. the con¬ 
ditions under which it will be allowed to 
occur, are therefore determined by the 


outcome of the general balancing proc¬ 
ess <e.g„ see 33 CFR 209.400. Guidelines 
for Assessment of Economic. 8ocinl ond 
Environmental Effects of Civil Works 
Projects). That decision should reflect 
the national concern for both protection 
and utilization of important resource 
All factors which may be relevant to the 
proposal must be considered; among 
those are conservation, economics, aes¬ 
thetics. general environmental concerns, 
historic values, fish and wildlife values, 
flood damage prevention, land use, navi¬ 
gation. recreation, water supply, water 
quality, energy needs, safety, food pro¬ 
duction. and. in general, the needs and 
welfare of the people. No. permit will 
be granted unless its Issuance is found 
to be in the public interest. 

(2) The following general criteria will 
be considered in the evaluation of every 
application: 

(!) the relative extent of the public 
and private need for the proposed struc¬ 
ture or work; 

<ii) the desirability of using appropri¬ 
ate alternative locations and methods to 
accomplish the objective of the proposed 
structure or w f ork; 

<Ui) the extent and permanence of the 
beneficial and/or detrimental effects 
which the proposed structure or work 
may have on the public and private uses 
to which the area is suited; and 

< iv > the probable impact of each pro¬ 
posal in relation to the cumulative effect 
created by other existing and anticipated 
structures or work in the general area. 

lb) Effect on wetlands . (1) Wetland* 
are vital areas that constitute a produc¬ 
tive and valuable public resource, the 
unnecessary alteration or destruction of 
which should be discouraged as contrary 
to the public interest. 

(2) Wetlands considered to perform 
functions important to the public inter¬ 
est include: 

<i) Wetlands which sene important 
natural biological functions, including 
food chain production, general habitat, 
and nesting, spawning, rearing and rest¬ 
ing sites for aquatic or land species; 

<tt) Wetlands set aside for study 
the aquatic environment or as sanctu¬ 
aries or refuges; 

(ill) Wetlands the destruction or al¬ 
teration of which would affect detri¬ 
mentally natural drainage characteris¬ 
tics. sedimentation patterns, salinity dis¬ 
tribution. flushing characteristics, cur¬ 
rent patterns, or other environmental 
characteristics; 

<iv» Wetlands which are significant in 
shielding other areas from wave action, 
erosion, or storm damage. 8uch wetlands 
arc often associated with barrier beachc*. 
islands, reefs and bars; 

(v) Wetlands which serve as valuable 
storage areas for storm and flood waters: 

<vi) Wetlands which are prime natural 
recharge areas. Prime recharge areas are 
locations where surface and ground 
water are directly Interconnected; and 
(vii) Wetlands through natural water 
filtration processes serve to purify water. 

(3) Although a particular alteration of 
wetlands may constitute a minor change. 
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the cumulative effect of numerous such 
piecemeal changes often results in a 
major impairment of the wetland re¬ 
sources. Thus, the particular wetland site 
(or which an application is made will be 
evaluated with the recognition that it is 
part of a complete and interrelated wet¬ 
land area In addition, the District Engi¬ 
neer may undertake reviews of particular 
wetland areas in consultation with the 
appropriate Regional Director of the 
Fish and Wildlife Service, the Regional 
Director of the National Marine Fisheries 
Service of the National Oceanic and At¬ 
mospheric Administration, the Regional 
Administrator of the Environmental Pro¬ 
tection Agency, the local representative 
of the Soil Conservation Service of the 
Department of Agriculture, and the head 
of the appropriate State agency to assess 
the cumulative effect of activities in such 
areas. 

(4) No permit will be granted to work 
in wetlands identified as important by 
subparagraph (2), above, unless the Dis¬ 
trict Engineer concludes, on the basis of 
the analysis required in paragraph (a), 
above, that the benefits of the proposed 
alteration outweigh the damage to the 
wetlands resource and the proposed al¬ 
teration is necessary to realize those ben¬ 
efits. In evaluating whether a particular 
alteration is necessary, the District Engi¬ 
neer shall consider whether the proposed 
acUvity Is primarily dependent on being 
located in, or in close proximity to the 
aquatic environment and whether feasi¬ 
ble alternative sites are available. The 
applicant must provide sufficient Infor¬ 
mation on the need to locate the proposed 
activity in the wetland and must provide 
data on the basis of which the availabil¬ 
ity of feasible alternative sites can be 
evaluated. 

<5* In addition to the policies ex¬ 
pressed in this subpart the Congressional 
policy expressed in the Estuary Protec¬ 
tion Act, PL 90-454. and State regulatory 
has or programs for classification and 
protection of wetlands will be given great 
weight. 

(c) Fish and wild ll/e. In accordance 
he Fish and Wildlife Coordination 
Act (l 320.3<e> above) Corps of Engi¬ 
neers officials will consult with the Re¬ 
gional Director, US. Fish and Wildlife 
Service, the Regional Director. National 
Marine Fisheries Service, and the head 
of the agency responsible for fish and 
wildlife for the State in which the work 
h to be performed, with a view to the 
conservation of wildlife resources by pre¬ 
vention of their direct and indirect loss 
and damage due to the activity’ proposed 
In a permit application. They will give 
great weight to these views on fish and 
wildlife considerations in evaluating the 
application. The applicant will be urged 
to modify his proposal to eliminate or 
mitigate any damage to such resources, 
and in appropriate cases the permit may 
be conditioned to accomplish this pur¬ 
pose. 

Water quality . Applications for 
Permits for activities which may affect 
the quality of a water of the United 
States will be evaluated for compliance 
with applicable effluent limitations, water 
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quality standards, and management 
practices during the construction, opera¬ 
tion. and maintenance of the proposed 
acUvity. Certification of compliance with 
applicable effluent limitations and water 
quality standards required under pro¬ 
visions of Section 401 of the Federal 
Water Pollution Control Act will be con¬ 
sidered conclusive with respect to water 
quality considerations unless the Re¬ 
gional Administrator. Environmental 
Protection Agency (EPA>, advises of 
other water quality aspects to be taken 
into consideration. Any permit Issued 
may be conditioned to implement water 
quality protection measures. 

<e) Historic, scenic . and recreational 
values. (1) Applications for permits cov¬ 
ered by this regulation may involve areas 
which possess recognized historic, cul¬ 
tural. scenic, conservation, recreational 
or similar values. Full evaluation of the 
general public interest requires that due 
consideration be given to the effect which 
the proposed structure or activity may 
have on the enhancement, preservation, 
or development of such values. Recogni¬ 
tion of those values is often reflected by 
State, regional, or local land use classi¬ 
fications. or by similar Federal controls 
or policies. In both cases, action on per¬ 
mit applications should, insofar as possi¬ 
ble. be consistent with, and avoid adverse 
effect on, the values or purposes for 
which those classifications, controls, or 
policies were established. 

(2) Specific application of the policy 
in subparagraph (1) above, applies to: 

<i) Rivers named in Section 3 of the 
Wild and Scenic Rivers Act <82 Stat. 906, 
16 U.S.C. 1273 et seq.); those proposed 
for inclusion as provided by Sections 4 
and 5 of the Act, or by later legislation: 
and wild, scenic, and recreational rivers 
established by State and local entities; 

<li> Historic, cultural, or archeological 
sites or practices as provided in the Na¬ 
tional Historic Preservation Act of 1966 
(83 Stat. 852. 42 U.B.C. 4321 et seq.) (see 
also Executive Order 11593, May 13.1971. 
and Statutes there cited). Particular at¬ 
tention should be directed toward any 
district, site, building, structure, or ob¬ 
ject listed or eligible for listing in the Na¬ 
tional Register of Historic Places; 

(ill) Sites included in or determined 
eligible for listing in the National Reg¬ 
istry of Natural Landmarks which are 
published periodically in the Federal 
Register; 

<iv) Sites acquired or developed with 
the assistance of the Land and Water 
Conservation Fund (78 Stat. 897. 16 
U.S.C. 460. 1-4. ct seq.) or the Recrea¬ 
tional Demonstrations Projects Act of 
1942 (PL 77-594. 56 Stat 326) and other 
public parks and recreation areas; and 
(V) Any other areas named in Acta of 
Congress or Presidential Proclamations 
as National Rivers, National Wilderness 
Areas, National Seashores. National Rec¬ 
reation Areas. National Lakeshores. Na¬ 
tional Parks, National Monuments, and 
such areas as may be established under 
Federal law for similar and related pur¬ 
poses. such as estuarine and marine 
sanctuaries. 
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(f) Effect on limits of the territorial 
sea. Structures or work affecting coastal 
waters may modify the coast line or base 
line from which the tlirce mile belt is 
measured for purposes of the Submerged 
Lands Act and International Law. Gen¬ 
erally. the coast line or base line is the 
line of ordinary low water on the main- 
lxmd; however, there are exceptions 
where there are islands or lowtide eleva¬ 
tions offshore. (The Submerged Lands 
Act, 67 Stat 29, U.8. Code Section 
1301 'c>. and United States vs. California, 
381U.8. 139 *1965), 382 U.S. 448 (1966).) 
All applications for structures or work 
affecting coastal waters will therefore be 
reviewed specifically to determine wheth¬ 
er the coast line or base line might be 
altered. If it is determined that such a 
change might occur, coordination with 
the Attorney Oeneral and the Solicitor 
of the Department of the Interior is re¬ 
quired before final action is taken. The 
District Engineer will submit a descrip¬ 
tion of the proposed work and a copy of 
the plans to the Solicitor. Department 
of the Interior. Washington, D.C. 20240, 
and request his comments concerning the 
effects of the proposed work on the outer 
continental rights of the United States. 
These comments will be included In the 
file of the application. After completion 
or standard processing procedures, the 
file will be forwarded to the Chief of 
Engineers. The decision on the applica¬ 
tion will be made by the Secretary of 
the Army after coordination with the 
Attorney General. 

(g> Interference with adjacent prop - 
ertics or water resource projects . Author¬ 
ization of work or structures by the De¬ 
partment of the Army does not convey 
a property right, nor authorize any in¬ 
jury to property or invasion of other 
rights. 

(1) Because a landowner has the gen¬ 
eral right to protect his property from 
erosion, applications to erect protective 
structures will usually receive favorable 
consideration. However, if the protec¬ 
tive structure may cause damage to the 
property of others, the District Engineer 
will so advise the applicant and inform 
him of possible alternative methods of 
protecting his property. Such advice will 
be given in terms of general guidance 
only so as not to compete with private 
engineering firms nor require undue use 
of government resources. A significant 
probability qf resulting damage to nenr- 
by properties can be a basis for denial 
of an application. 

(2> A landowner's general right of ac¬ 
cess to navigable waters of the United 
States is subject to the similar rights 
of access held by nearby landowners and 
to the general public's right of naviga¬ 
tion on the water surface. Proposals 
which create undue Interference with 
access to, or use of, navigable waters 
will generally not receive favorable con¬ 
sideration. 

(3) Where it is found that the work 
for which a permit is desired is in navi¬ 
gable waters of the United States (sec 
33 CFR Part 329> and may interfere 
with an authorized Federal project, the 
applicant should be apprised in writing 
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of the fact and of the possibility that 
a Federal project which may be con¬ 
structed in the vicinity of the proposed 
work might necessitate its removal or 
reconstruction. The applicant should also 
be Informed that the United States will 
in no case be liable for any damage or 
Injury to the structures or work author¬ 
ize by Sections 9 or 10 of the River and 
Harbor Act of 1899 (see 33 CFR Parts 
321 and 3221 which may be caused by 
or result from future operations under¬ 
taken by the Government for the con¬ 
servation or improvement of navigation, 
or for other purposes, and no claims or 
right to compensation will accrue from 
any such damage. 

<4> Proposed activities which are in 
the area of a Federal project which ex¬ 
ists or is under construction will be eval¬ 
uated to Insure that they are compatible 
with the purposes of the project. 

<h> Activities affecting constat zones. 
Applications for Department of the 
Army permits for activities affecting the 
coastal zones of those States having a 
coastal zone management program ap¬ 
proved by the Secretary of Commerce 
will be evaluated with respect to compli¬ 
ance With that program. No permit will 
be issued to a non-Fcderal applicant un¬ 
til certification has been provided that 
the proposed activity complies with the 
coastal zone management program and 
the appropriate State agency has con¬ 
curred with the certification or has 
waived its right to do so. However, a 
permit may be issued to a non-Federnl 
applicant if the Secretary of Commerce, 
on his own initiative or upon appeal by 
the applicant, finds that the proposed 
activity Is consistent with the objectives 
of the Coastal Zone Management Act of 
1972 or is otherwise necessary in the 
Interest of national security. Federal 
agency applicants for Department of the 
Army permits are responsible for com¬ 
plying with the Coastal Zone Manage¬ 
ment Act’s directives for assuring that 
their activities directly affecting the 
coastal zone are consistent, to the maxi¬ 
mum extent practicable, with approved 
State coastal zone management pro¬ 
grams. 

(1) Activities in marine sanctuaries. 
Applications for Department of the 
Army authorization for activities in a 
marine sanctuary established by the Sec¬ 
retary of Commerce under authority of 
Section 302 of the Marine Protection. 
Research and Sanctuaries Act of 1972. 
as amended, will be evaluated for impact 
on the marine sanctuary. No permit will 
be lHued until the applicant provides a 
certification from the Secretary of Com¬ 
merce that the proposed activity is con¬ 
sistent with the purposes of Title HI of 
the Marine Protection, Research and 
Sanctuaries Act of 1972. as amended, and 
can be carried out within the regulations 
promulgated by the Secretary of Com¬ 
merce to control activities within the 
marine sanctuary. Authorizations so is¬ 
sued will contain such special conditions 
as may be required by the Secretary of 
Commerce in connection with his certifi¬ 
cation. 

fj> Other Federal . state, or local re¬ 
quirements. (D Processing of an appll- 
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cation for a Department of the Army 
permit normally will proceed concur¬ 
rently with the processing of other re¬ 
quired Federal. State, and/or local 
authorizations or certification. Where 
the required Federal State and/or local 
certification and/or authorization has 
been denied, the application for a De¬ 
partment of the Army permit will be de¬ 
nied without prejudice to the right of the 
applicant to reinstate processing of his 
application if subsequent approval is re¬ 
ceived from the appropriate Federal. 
State and/or local agency. Even If official 
certification and/or authorization is not 
required by State or Federal law*, but a 
State, regional, or local agency having 
jurisdiction or interest over the particu¬ 
lar activity comments on the application, 
due consideration shall be given to those 
official view’s as a reflection of local fac¬ 
tors of the public interest. 

<2> Where officially adopted Slate, re¬ 
gional, or local land-use classifications, 
determinations, or policies ore applicable 
to the land or water areas under con¬ 
sideration, they shall be presumed to 
reflect local factors of the public Interest 
and shall be considered In addition with 
the other national factors of the public 
interest identified in $ 320.4<a>. 

<3> A proposed activity may result in 
conflicting comments from several agen¬ 
cies within the same State. While many 
States have designated a single State 
agency or individual to provide a single 
and coordinated State position regarding 
pending permit applications, where a 
State has not so designated a single 
source. District Engineers w'lll elicit from 
the Governor an expression of his views 
and desires concerning the application 
or. in the alternative, or expression from 
the Governor as to which 8tate agency 
represents the official State position in 
this particular case. 

(4> In the absence of overriding na¬ 
tional factors of the public interest that 
may be revealed during the processing 
of the permit application, a permit will 
generally be issued following receipt of a 
favorable State determination provided 
the concerns, policies. gooK und re¬ 
quirements as expressed in 33 CFR Parts 
320-324. and the following statutes have 
been followed and considered: The Na¬ 
tional Environmental Policy Act;' the 
Fish and Wildlife Coordination Act; the 
Historical and Archaeological Preserva¬ 
tion Act; the National Historic Preserva¬ 
tion Act; the Endangered Species Act; 
the Coastal Zone Management Act; the 
Marine Protection. Research and Sanc¬ 
tuaries Act of 1972, as amended: and the 
Federal Water Pollution Control Act isee 
1 320.3. above*. 

<5> If the responsible Federal. State, 
and/or local agency falls to take defini¬ 
tive action to grant or deny required 
authorizations or to furnish comments as 
provided in subparagraph <3> above, 
within three months of the issuance of 
the public notice, the District Engineer 
shall process the application to a con¬ 
clusion. 

<8> Permits will not be issued where 
certification or authorization of the pro¬ 
posed work is required by Federal, State 


and/or local law and that certification 
or authorization has been denied. 

(7) The District Engineer may. in 
those States with ongoing permit pro¬ 
grams for activities regulated by Depart¬ 
ment of the Army penults, enter into an 
agreement with the States to jointly 
process and evaluate Department of the 
Army and 8tatc permit applications. This 
may include the issuance of Joint publtc 
notices; the conduct of Joint public hear¬ 
ings, if held; and the Joint review' and 
analysis of information and comments 
developed in response to the public no¬ 
tice, public hearing, the environmental 
assessment and the environmental im¬ 
pact statement <lf necessary), the Fbh 
and Wildlife Coordination Act. the His¬ 
torical and Archaeological Preservation 
Act, the National Historic Preservation 
Act, the Endangered Species Act, the 
Coastal Zone Management Act. the Ma¬ 
rine Protection, Research and Sanctu¬ 
aries Act of 1972, as amended, and the 
Federal Water Pollution Control Act. In 
such coses, applications for Department 
of the Army permits may be processed 
concurrently with the processing of the 
State permit to on independent conclu¬ 
sion and decision by the District Engi¬ 
neer and appropriate State agency. 

<k> Safety of impoundment structures 
Unless an adequate inspection program 
Is required by another Federal licensing 
agency or will be performed by another 
Federal agency, the District Engineer 
will condition permits for impoundment 
structures to require that the permittee 
operate and maintain the structure prop¬ 
erly to insure public safety. The District 
Engineer may condition such permits to 
require periodic inspections and to Indi¬ 
cate that failure to accomplish actions to 
assure the public safety will be consid¬ 
ered cause to revoke the permit. 

(1* Floodplains. Executive Order 11988. 
dated May 24.1977, requires each Federal 
agency, in its conduct of Federal pro¬ 
grams that affect land use Including the 
regulation of water resources, to take 
action to reduce the risk of flood loss, 
to minimize the Impact of floods on hu¬ 
man safety, health and welfare: and to 
restore and preserve the natural and 
beneficial values served by floodplains 
In evaluating whether activities located 
in a floodplain that require Department 
of the Army permits are In the public in¬ 
terest. available alternatives to avoid 
adverse effects from and Incompatible 
development in floodplains shall be con¬ 
sidered. — 


PART 321—PERMITS FOR DAMS AND 
DIKES IN NAVIGABLE WATERS OF THE 
UNITED STATES 

Sec. 

321.1 OencnU 

321.2 Definitions. 

321.3 Special policies and procedure- 
Atmioarnr: 33 U8.C. 401, 

§321.1 t.enrrul. 

Tills regulation prescribes, in addition 
to the general policies of 33 CFR 320.4 
and procedures of 33 CFR Part 325, theve 
special policies, practices, and prof e * 
dures to be followed by the Corps of EH* 
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gineers In connection with the review of 
applications for Department of Army 
permits to Authorize the construction of 
a dike or dam in a navigable water of 
the United States pursuant to Section 
9 of the River and Harbor Act of 1899 
.33 U.S.C. 401). See 33 CFR 320.2(a). 
Dams and dikes in navigable waters of 
the United States also require Depart¬ 
ment of the Army permits under Sec¬ 
tion 404 of the Federal Water Pollution 
Control Act Amendments of 1972 (33 
US C. 1344). Applicants for Department 
of the Army permits under this Part 
should also refer to 33 CFR Part 323 to 
satisfy the requirements of Section 404. 

§321.2 Definition*. 

For the purpose of this regulation, the 
following terms are defined: 

(a) The term "navigable waters of the 
United States*' means those waters of 
the United States that are subject to the 
ebb and flow of the tide shoreward to 
the mean high water mark (mean higher 
high water mark on the Pacific coast), 
anchor are presently used, or have 
been used in the past, or may be suscep¬ 
tible to use to transport interstate or 
foreign commerce. See 33 CFR Part 329 
for a more complete definition of this 
term. 

• b> The term “dam" means an im¬ 
poundment structure that completely 
spans a navigable water of the United 
States and that may obstruct interstate 
waterborne commerce. 

(c» The term “dike” means an em¬ 
bankment, low dividing wall, or other 
protective barrier that completely spans 
a navigable water of the United States 
and that may obstruct interstate water¬ 
borne commerce. 

§ 21.3 Special |tollcic* and procedure*. 

The following additional special poli¬ 
cies and procedures shall be applicable to 
the evaluation of permit applications 
under this regulation: 

• a) The Secretary of the Army will 
decide whether Department of the Army 
authorization for a dam or dike in a 
navigable water of the United States 
will be issued, since this authority has 
not been delegated to the Chief of Engi¬ 
neers. The conditions to be imposed in 
any instrument of authorization will be 
recommended by the District Engineer 
when he forwards his report to the Sec¬ 
retary of the Army, through the Chief of 
Engineers, pursuant to 33 CFR 325.11. 

<b) A Department of the Army appli¬ 
cation under Section 9 will not be proc¬ 
essed until the approval of the United 
States Congress has been obtained if the 
navigable water of the United States is 
an lntoi-state waterbody, or until the ap¬ 
proval of the appropriate State legisla¬ 
ture has been obtained If the navigable 
water of the United States is solely with¬ 
in the boundaries of one State. 


PART 322 —PERMITS FOR STRUCTURES 
OR WORK IN OR AFFECTING NAVIGA¬ 
BLE WATERS OF THE UNITED STATES 

See. 

jbU.l General. 

Definitions. 


See. 

322 3 Activities requiring permits. 

322.4 Structures and work permitted by 
this regulation. 

322.6 Special policies and procedures. 
Appendix A.—US. Coast Ouard/Chief of En¬ 
gineers Memorandum of Agreement. 
Appendix B.—Delegation of Authority. 

Authority: 33 US. 403. 

§ 322.1 Crnrral. 

This regulation prescribes, in addition 
to the general policies of 33 CFR 320.4 
and procedures of 33 CFR Part 325 those 
special policies, practices and procedures 
to be followed by the Corps of Engineers 
in connection with the review of applica¬ 
tions for Department of Army permits 
to authorize structures or work in or 
affecting navigable waters of the United 
States pursuant to Section 10 of the 
River and Harbor Act of 1899 (33 U.S.C. 
403) (hereinafter referred to as Section 
10). See 33 CFR 320.2(b). Certain struc¬ 
tures or work in or affecting navigable 
w r aters of the United Suites are also regu¬ 
lated under other authorities of the De¬ 
partment of the Army. These include 
discharges of dredged or fill material 
into waters of the United States, includ¬ 
ing the territorial seas, pursuant to Sec¬ 
tion 404*of the Federal Water Pollution 
Control Act Amendments of 1972 <33 
U.S.C. 1344; see 33 CFR Part 323) and the 
transportation of dreged material by ves¬ 
sel for purposes of dumping In ocean 
waters, including the territorial seas, 
pursuant to Section 103 of the Marine 
Protection, Research and Sanctuaries 
Act of 1972. as amended (33 U.S.C. 1413; 
see 33 CFR Part 324). A Department of 
the Army permit will also be required 
under these additional authorities if they 
are applicable to structures or work in or 
affecting navigable waters of the United 
States. Applicants for Department of the 
Army permits under this part should 
refer to the other cited authorities and 
implementing regulations for these ad¬ 
ditional permit requirements to deter¬ 
mine whether they also are applicable to 
their proposed activities. 

§ 322.2 Definition*. 

For the purpose of tills regulation, the 
following terms are defined: 

(a) The term “navigable waters of the 
United States" means those w aters of the 
United States that arc subject to the ebb 
and flow of the tide shoreward to the 
mean high water mark (mean higher 
high water mark on the Pacific coast), 
and/or are presently used, or have been 
used in the past, or may be susceptible to 
use to transport i nters tate or foreign 
commerce. Sec 33 CFR Part 329 for a 
more complete definition of this term. 

(b) The term "structure" shall Include, 
without limitation, any pier, wharf, dol¬ 
phin, weir, boom, breakwater, bulkhead, 
revetment. Jetty, permanent mooring 
structure, power transmission lines, per¬ 
manently moored floating vessels, piling, 
aids to navigation, or any other perma¬ 
nent or semi-permanent obstacle or 
obstruction. 

(c) The term "work" shall include, 
without limitation, any dredging or dis¬ 
posal of dredged material, excavation. 


filling, or other modification of a navi¬ 
gable water of the United States. 

<d> The term "letter of permission" 
means an individual permit Issued in 
accordance with the abbreviated proce¬ 
dures of 33 CFR 325.5(b). 

(c) The term “individual permit" 
means a Department of the Army au¬ 
thorization that is issued following a 
case-by-case evaluation of a specific 
structure or work in accordance with the 
procedures of this regulation and 33 CFR 
Part 325 and a determination that the 
proposed structure or work is in the pub¬ 
lic Interest pursuant to 33 CFR Part 320. 

<f> The term "general permit" means 
a Department of the Army authorization 
that is issued for a category or categories 
of structures or work in a specified region 
of the country, when those structures or 
work arc substantially similar in nature 
and cause only minimal individual and 
cumulative adverse environmental im¬ 
pact. A general permit is issued following 
an evaluation of the proposed category 
of activities that it will authorize in ac¬ 
cordance with the procedures of this 
regulation (322.5'b)), 33 CFR Part 325. 
and a determination that the proposed 
discharges will be In the public interest 
pursuant to 33 CFR Part 320. 

(g) The term "nationwide permit" 
means a Department of the Army au¬ 
thorization that has been issued by this 
regulation in 5 322.4 to permit certain 
structures or work In or affecting naviga¬ 
ble waters of the United States through¬ 
out the Nation. 

§ 322.3 Artivitacft requiring permit*. 

(a) General, Department of the Army 
permits are required under Section 10 for 
all structures or work in or affecting 
navigable waters of the United States 
except for bridges and causeways (see 
Appendix A) and structures • or work 
licensed under the Federal Power Act of 
1920. Activities that were commenced or 
completed shoreward of established Fed¬ 
eral harbor lines before May 27. 1970 (see 
33 CFR Part 328) also do not require 
Section 10 permits; however, if those 
activities involve the discharge of 
dredged or fill materia] into waters of the 
United 8tates after October 18. 1072, a 
Section 404 permit is required (sec 33 
CFR Part 323). 

(1) Structures or work arc in the navi¬ 
gable waters of the United States If they 
ore within limits defined in 33 CFR Part 
329. Structures or work outside these 
limits are subject to the provisions of law 
cited in paragraph (a) above, if these 
structures or work affect the course, lo¬ 
cation. or condition of the waterbody in 
such a manner as to Ir pact on the navi¬ 
gable capacity of the waterbody. For 
purposes of a Section 10 permit, a tunnel 
or other structure under or over a navi¬ 
gable water of the United States is con¬ 
sidered to have an impact on the naviga¬ 
ble capacity of the waterbody. 

(2) Pursuant to Section 154 of the 
Water Resource Development Act of 1976 
(PL 94-587). Department of the Army 
permits will not be required under Sec¬ 
tion 10 to construct wharves and piers in 
any waterbody, located entirely within 
one State, that is a navigable w*ater of 
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the United States solely on the basis of 
its historical use to transport interstate 
commerce. Section 154 applies only to the 
construction of a single pier or wharf and 
not to marinas. Furthermore. Section 154 
is not applicable to any pier or wharf 
thnt would cause an unacceptable impact 
on navigation. 

<b> Outer continental shelf . Depart¬ 
ment of the Army permits will also be 
required for the construction of artificial 
islands and fixed structures on the outer 
continental shelf pursuant to Section 
4(f) of the Outer Continental Shelf 
Lands Act (see 33 CFR 320.2(b)). 

<c) Activities of Federal agencies. Ex¬ 
cept as specifically provided in this sub¬ 
paragraph, activities of the type de¬ 
scribed in (a) and <b>. above, done by 
or on behalf of any Federal agency, other 
than any work or structure* in or affect¬ 
ing navigable waters of the United States 
that are part of the Civil Works activities 
of the Corps of Engineers, are subject to 
the authorizatioxi procedures of this 
regulation. Agreement for construction 
or engineering services performed for 
other agencies by the Corps of Engineers 
doe* not constitute authorization under 
this regulation. Division and District En¬ 
gineers will therefore advise Federal 
agencies accordingly, and cooperate to 
the fullest extent in expediting the proc¬ 
essing of their applications. 

(1) Congress has delegated to the Sec¬ 
retary of the Army and the Chief of 
Engineers in Section 10 the duty to au¬ 
thorize or prohibit certain work or struc¬ 
ture* in navigable waters of the United 
States. The general legislation by which 
Federal agencies arc empowered to act 
generally is not considered to be sufficient 
authorization by Congress to satisfy the 
purposes of Section 10. If an agency as¬ 
serts that it has Congressional authoriza¬ 
tion meeting the teat of Section 10 or 
would otherwise be exempt from the pro¬ 
vision* of Section 10. the legislative his¬ 
tory and/or provision* of the Act should 
clearly demonstrate that Congress was 
approving the exact location and plans 
from which Congress could have con¬ 
sidered the effect on navigable waters of 
the United States or that Congress in¬ 
tended to exempt that agency from the 
requirements of Section 10. Very often 
such legislation reserve* Anal approval 
of plans or construction for the Chief 
of Engineers. In such cases evaluation 
and authorization under tills regulation 
are limited by the intent of the statutory 
language involved. 

(2> The policy provision* set out in 33 
CFR 320.4<j) relating to State or local 
certifications and/or authorizations, do 
not apply to work or structures under¬ 
taken by Federal agencies, except where 
compliance with non-Federal authoriza¬ 
tion is required by Federal law or Execu¬ 
tive policy. 

§ 322.4 Structure* nod *t>rk permitted 
Uy tliU regulation. 

The following structures or work are 
hereby permitted Tor purposes of Section 
10 and do not require separate Depart¬ 
ment of the Army permits: 


(a) The placement of aids to naviga¬ 
tion by the U.S. Coast Guard; see l 322.5 
<e). below: 

(b) Structures constructed in artificial 
canals within principally residential de¬ 
velopments where the connection of the 
canal to a navigable water of the United 
States has been previously authorized: 
See § 322.5(g).below; 

<c> The repair, rehabilitation, or re¬ 
placement of any previously authorized, 
currently serviceable, structure or of any 
currently serviceable structure con¬ 
structed prior to the requirement for au¬ 
thorization; provided such repair, re¬ 
habilitation. or replacement docs not 
result in a deviation from the plans of 
the original structure, and further pro¬ 
vided that the structure to be main¬ 
tained has not heen put to uses differing 
from uses specified for it In any permit 
authorizing its original construction; 

(d) Marine life harvesting devices such 
as pound nets, crab traps, eel pots, lob¬ 
ster traps, provided there is no intefer- 
cncc with navigation; 

(e) Stall gages, tide gages, water re¬ 
cording devices, water quality testing and 
improvement devices, and similar scien¬ 
tific structures provided there is no in¬ 
terference with navigation; 

<f> Survey activities including core 
sampling; and 

<g> Structures or work completed be¬ 
fore 18 December 1968 or in waterbodies 
over which the District Engineer has not 
asserted Jurisdiction provided there is 
no interference with navigation. 

§ 322.5 SporUl pollrlr*. 

The Secretary of the Army has dele¬ 
gated to the Chief of Engineers the au¬ 
thority to issue or deny Section 10 per¬ 
mits. (See Appendix B>. The following 
additional special policies and procedures 
shall also be applicable to the evaluation 
of permit applications under this regula¬ 
tion. 

(a) General. Department of the Army 
permits will be required for structures 
or work in or affecting navigable waters 
of the United 8tatcs. Certain structures 
or work specified in 5 322.4 are permit¬ 
ted by this regulation. If n structure or 
work is not permitted by this regulation, 
an Individual or general 8ection 10 per¬ 
mit will be required. 

<b> General Permits. The District En¬ 
gineer may, after compliance with the 
other procedures of 33 CFR Part 325. is¬ 
sue general permits for certain clearly 
described categories of structures or 
work, requiring Department of the Army 
permits. After a general permit has been 
issued. Individual activities failing 
within those categories will not require 
individual permit processing by the pro¬ 
cedures of 33 CFR Port 325 unless the 
District Engineer determines, on a case- 
by-case basis, that the public Interest re¬ 
quires such individual review. 

(1) District Engineers will include 
only those activities that arc substan¬ 
tially similar in nature, that cause only 
minimal adverse environmental impact 
when performed separately, and that will 
have only a minimal adverse cumula¬ 


tive effect on the environment as cate¬ 
gories which are candidates for general 
permits. 

(2) In addition to the conditions pre¬ 
scribed in Appendix C of 33 CFR Part 
325, any general permit issued by the 
District Engineer shall prescribe the fol¬ 
lowing conditions: 

(i> The maximum quantity of material 
that may be discharged and the maxi¬ 
mum area that may be modified by struc¬ 
ture.-. or work that are authorized for a 
single or incidental operation (if ap¬ 
plicable) ; 

(il) A description of the category or 
categories of activities Included in the 
general permit; and 

Oil) The type of water(s) into which 
the activity may ocmir. 

(3> The District Engineer may re¬ 
quire reporting procedures. 

(4) A general permit may be revoked 
if it is determined that the cumulative 
effects of the activities authorized by it 
will have an adverse impact on the pub¬ 
lic interest provided the procedures of 
33 CFR 325.7 are followed. Following 
revocation, application for any future 
activities in areas covered by the gen¬ 
eral permit shall be processed as ap¬ 
plications for individual permits. 

<c> Non-Federal dredging for naviga¬ 
tion. — Cl) The benefits which an author¬ 
ized Federal navigation project are In¬ 
tended to produce will often require simi¬ 
lar and related operations by non-Fed¬ 
eral agencies <e.g.. dredging an access 
channel to dock and berthing facilities 
or deepening such a channel to corre¬ 
spond to the Federal project deptJi). 
These non-Fedcral activities will be con¬ 
sidered by Corps of Engineers official* 
In planning the construction and main¬ 
tenance of Federal navigation projects 
and. to the maximum practical extent, 
will be coordinated with interested Fed¬ 
eral. State, regional and local agencies 
and the general public simultaneously 
with the associated Federal projects. 
Non-Federal activities which are not so 
coordinated will be Individually eval¬ 
uated in accordance with this regula¬ 
tion. In evaluating the public interest In 
connection with applications for permits 
for such coordinated operations, equal 
treatment will, therefore, be accorded 
to the fullest extent possible to both 
Federal and non-Federal operations. 
Furthermore, permits for non-Federal 
dredging operations will contain condi¬ 
tions requiring the permittee to comply 
with the same practices or requirement s 
utilized in connection with related Fed¬ 
eral dredging operations with respect to 
such matters ns turbidity, water quality, 
containment of material, nature ana 
location of approved spoil disposal areas 
(non-Federal use of Federal contained, 
disposal areas will be in accordance with 
laws authorizing such areas and regula¬ 
tions governing their use), extent and 
period of dredging, and other factors 
relating to protection of environmental 
and ecological values. 

<2> A permit for the dredging of a 
channel, slip, or other such project for 
navigation will also authorize the pe¬ 
riodic maintenance dredging of the 
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project Authority for maintenance 
dredging will be subject to revaluation 
at regular Intervals to be specified in the 
permit. Revalidation will be in accord¬ 
ance with the procedures prescribed in 
33 CFR 325.6. The permit, however, will 
require the permittee to give advance 
notice to the District Engineer each 
time maintenance dredging is to be per¬ 
formed. Where the maintenance dredg¬ 
ing involves the discharge of dredged 
material into waters of the United States 
or the transportation of dredged mate¬ 
rial for the purpose of dumping in the 
ocean waters, the procedures in 33 CFR 
Parts 323 and 324 respectively shall 
also be followed. 

<d> Structures for small boats . As a 
matter of policy, in the absence of over¬ 
riding public interest, favorable consid¬ 
eration will generally be given to ap¬ 
plications from riparian owners for per¬ 
mits for piers, boat docks, moorings, 
platforms and similar structures for 
small boats. Particular attention will be 
given to the location and general design 
of such structures to prevent possible 
obstructions to navigation with respect 
to both the public’s use of the waterway 
and the neighboring proprietors’ access 
to the waterway. Obstructions can re¬ 
sult from both the existence of the 
structure, particularly in conjunction 
with other similar facilities in the im¬ 
mediate vicinity, and from its inability 
to withstand wave action or other forces 
which can be expected. District Engi¬ 
neers will Inform applicants of the haz¬ 
ards Involved and encourage safety In 
location, design and operation. Corps of 
Engineers officials will also encourage 
cooperative or group use facilities in lieu 
of individual proprietor use facilities. 

<1> Letters transmitting permits for 
structures for small boats will, where 
applicable, Include the following lan¬ 
guage: “Notice is hereby given that a 
possibility exists that the structure per¬ 
mitted may be subject to damage by 
wave wash from passing vessels. Your 
attention is Invited to special condi¬ 
tion _of the permit.” The ap¬ 

propriate designation of the permit 
condition placing responsibility on the 
permittee and not on the United States 
for integrity of the structure and safety 
of boats moored thereto will be inserted. 

<2> Floating structures for small rec¬ 
reational boats or other recreational 
purposes to lakes controlled by the Corps 
of Kngineers under a Resources Manager 
are normally subject to permit authori¬ 
ties cited to 9 322.3, above, when those 
waters are regarded as navigable waters 
of the United States. However, such 
structures will not be authorized under 
this regulation but will be regulated 
under applicable regulations of the 
Chief of Engineers published in 36 CFR 
327 19 if the land surrounding those 
kikes is under complete Federal owner¬ 
ship. District Engineers will delineate 
those portions of the navigable waters 
of the United States where this provi¬ 
sion is applicable and post notices of this 
designation in the vicinity of the lake 
Resources Manager’s office. 
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(e> Aids to navigation . The placing of 
fixed and floating aids to navigation in 
a navigable w r ater of the United States 
Is within the purview of Section 10 of 
the River and Harbor Act of 1899. Fur¬ 
thermore, these aids ore of particular 
interest to the U.S. Coast Guard because 
of their control of marking, lighting and 
standardization of such navigation aids. 
Applications for permits for installation 
of aids to navigation will, therefore, be 
coordinated with the appropriate Dis¬ 
trict Commander, U S. Coast Guard, and 
permits for such aids will Include a con¬ 
dition to the effect that the permittee 
will conform to the requirements of the 
Coast Guard for marking, lighting, etc. 
Since most fixed end floating aids to 
navigation will not ordinarily signifi¬ 
cantly affect environmental values, the 
usual form of authorization to be used 
will be a letter of permission <Sce 33 
CFR 325.1(b)). 

<f) Outer continental shelf. Artificial 
Islands and fixed structures located on 
the outer continental shelf are subject 
to the standard permit procedures of 
this regulation. Where the islands or 
structures are to be constructed on lands 
which are under mineral lease from the 
Bureau of Land Management, Depart¬ 
ment of the Interior, that agency, in co¬ 
operation with other Federal agencies, 
fully evaluates the potential effect of the 
leasing program on the total environ¬ 
ment. Accordingly, the decision whether 
to Issue a permit on lands w r hich are 
under mineral lease from the Depart¬ 
ment of the Interior will be limited to 
an evaluation of the Impact of the pro¬ 
posed work on navigation and national 
security. The public notice will so iden¬ 
tify the criteria. 

(g) Canals and other artificial water¬ 
ways connected to navigable waters of 
the United States. (1)A canal or similar 
artificial waterway is subject to the reg¬ 
ulatory authorities discussed in 9 322.3, 
above, if it constitutes a navigable water 
of the United States, or If It is connected 
to navigable waters of the United States 
in a manner which affects their course, 
condition, or capacity. In all cases the 
connection to navigable waters of the 
United States requires a permit. Where 
the canal itself constitutes a navigable 
water of the United States, evaluation 
of the permit application and further 
excrcLse of regulatory authority will be 
in accordance with the standard proce¬ 
dures of thLs regulation. For all other 
canals the exercLse of regulatory au¬ 
thority is restricted to those activities 
which affect the course, condition, or 
capacity of the navigable waters of the 
United States. Examples of the latter 
may include the length and depth of the 
canal; the currents, circulation, quality 
and turbidity of its waters, especially as 
they affect fish and wildlife values; and 
modifications or extensions of Us con¬ 
figuration. 

(2) The proponent of canal work 
6hould submit his application for a per¬ 
mit, Including a proposed plan of the 
entire development, and the location and 
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description of anticipated docks, piers 
and other similar structures which will 
be placed in the canal, to the District 
Engineer before commencing any form 
of work. If the connection to navigable 
waters of the United States has already 
been made without a permit, the Dis¬ 
trict Eng ineer will proceed in accordance 
with 33 CFR Part 320. Where a canal 
connection is r lnnncd. an application 
for a Section 10 permit should be made 
at the earliest sta^c of plunntog. Where 
the canal construction has already 
begun, the District Engineer will, in 
WTiting. advise the proponent of the need 
for a permit to connect the canals to 
navigAblc waters of the United States. 
He will also ask the proponent If he 
intends to make such a connection and 
will request the immediate submission 
of the plans and permit application if 
it is so intended. The District Engineer 
will also advise the proponent that any 
work Is done at the risk that, if a permit 
Is required, it may not be Issued, and 
and that toe existence of partially com¬ 
pleted exctfvatlon work will not be al¬ 
lowed to weigh favorably In evaluation 
of the permit application. 

<h> Facilities at the borders of the 
United States. (1) The construction, op¬ 
eration, maintenance, or connection of 
facilities at the borders of the United 
States arc subject to Executive control 
and must be authorized by toe President, 
Secretary of State, or other delegated 
official 

(2> Application* for permits for the 
construction, operation, maintenance, or 
connection at the borders of the United 
States of facilities for the transmission 
of electric energy between the United 
States and a foreign country, or for the 
exportation or Importation of natural 
gas to or from a foreign country, must 
be made to the Federal Power Commis¬ 
sion. (Executive Order 10485. Septem¬ 
ber 3. 1953. 16 U.S.C. 824(a) <e). 15 U.S.C. 
717(b), and 18 CFR Parts 32 and 153). 

(3> Applications for the landing or 
operation of submarine cables must be 
made to toe Federal Communications 
Commission. (Fxecutive Order 10530, 
May 10. 1954, 47 UB C. 34 to 39, and 
47 CFR 1.766) 

(4> The Secretary of State is to re¬ 
ceive applications for permits for toe 
construction, connection, operation, or 
maintenance, at the borders of the 
United 8tates, of pipelines, conveyor 
belts, and similar facilities for toe ex¬ 
portation or importation of petroleum 
products, coals, minerals, or other prod¬ 
ucts to or from a foreign country; facili¬ 
ties for the exportation or Importation 
of water or sewage to or from a foreign 
country; and monorails, aerial cable cars, 
aerial tramways and similar facilities for 
toe transportation of persons or things, 
or both, to or from a foreign country. 
(Executive Order 11423. August 16.1968.) 

(5) A Department of the Army permit 
under Section 10 of toe River and Harbor 
Act of 1899 is also required for all of 
the above facilities which affect toe 
navigable waters of the United States, 
but to each case to which a permit has 
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been Issued as provided above, the de¬ 
cision whether to issue the Department 
of the Army permit will be based primari¬ 
ly on factors of navigation. since the 
basic existence and operation of the 
facility will have been examined and per¬ 
mitted as provided by the Executive or¬ 
ders. Furthermore, in those cases where 
the construction, maintenance, or opera¬ 
tion at the above facilities involves the 
discharge of dredged or fill material in 
waters of the United States or the trans¬ 
portation of dredged material for the 
purpose of dumping it Into ocean waters, 
appropriate Department of the Army au¬ 
thorizations under Section 404 of the 
Federal Water Pollution Control Act or 
under Section 103 of the Marine Protec¬ 
tion. Research and Sanctuaries Act of 
1972. as amended, are also required (Sec 
33 CFR Part's 323, 324). 

<i> Power transmission lines. (1) Per¬ 
mits under Section 10 of the River and 
Harbor Act of 1890 arc required for 
power transmission lines crossing navi¬ 
gable waters of the United States unless 
three lines are part of a water power 
project subject to the regulatory au¬ 
thorities of the Federal Power Commis¬ 
sion under the Federal Water Power Act 
of 1920. If an aprlication is received 
for a permit for lines which are part 
of a water power project, the applicant 
will be Instructed to submit his applica¬ 
tion to the Federal Power Commission. 
If the lines are not part of a water power 
project, the application will be processed 
in accordance with the procedures pre¬ 
scribed in this regulation. 

<2> The following minimum clearances 
are required for aerial electric power 
transmission lines crossing navigable 
waters of the United States. These clear¬ 
ances are relatfd to the clearances over 
the navigable channel provided by exist¬ 
ing fixed bridges, or the clearances which 
would be required by the U.S. Coast 
Guard for new fixed bridges, in the 
vicinity of the proposed power line cross¬ 
ing. The clearances are based on the 
low point of the line under conditions 
which produce the greatest sag. taking 
Into consideration temperature, load, 
wind, length or span, and type of sup¬ 
ports as outlined In the National Elec¬ 
trical Safety Code. 

Minimum additional clearance abote 
clearance required tor bridget 


Nominal system voltage kilovolt: Feet 1 

316 and below---— 20 

138_ 22 

101 ...— 24 

230 _ 20 

350 _ SO 

600 . 35 

700 _ 42 

750 to 705_ 46 


1 Above clearance required for bridges 

<3> Clearances for communication 
lines, stream gaging cables, ferry cables, 
and other aerial crossings are usually re¬ 
quired to be a minimum of ten feet above 
clearances required for bridges. Greater 
clearances will be required if the public 
interest so Indicates. 

(J) Seaplane operations. (1) Structures 
in navigable waters of the United States 
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associated with seaplane operations re¬ 
quire Department of the Army permits, 
but close coordination with the Federal 
Aviation Administration (FAA). Depart¬ 
ment of Transportation, is required on 
such applications. 

<2> The FAA must be notified by on 
applicant whenever he proposes to es¬ 
tablish or operate a seaplane base. The 
FAA will study the proposal and advise 
the applicant, District Engineer, and 
other interested parties as to the effects 
of the proporol on the use of airspace. 
The District Engineer will therefore refer 
any objections regarding the effect of the 
proposal on the use of airspace to the 
FAA. and give due consideration to their 
recommendations when evaluating the 
general public interest. 

<3> If the seaplane base will serve air 
carriers licensed by the Civil Aeronautics 
Board, the applicant must receive an air¬ 
port operating certificate from the FAA. 
That certificate reflects determination 
and conditions relating to the installa¬ 
tion operation, and maintenance of ade¬ 
quate air navigation facilities and safety 
equipment Accordingly, the District En¬ 
gineer may, in evaluating the general 
public interest, consider such matters to 
have been primarily evaluated by the 
FAA. 

<k> Foreign Trade Zones. The Foreign 
Trade Zones Act (48 8tat. 998-1003, 19 
U.8.C. 81 a to 81u, as amended) authorises 
the establishment of foreign-trade zones 
in or adjacent to United States ports of 
entry under terms of a grant and regu¬ 
lations prescribed by the ForeJgn-Trade 
Zones Board. Pertinent regulations are 
published in 15 CFR Part 400. The Secre¬ 
tary of the Army Is a member of the 
Board, and construction of a zone U 
under the supervision of the District En¬ 
gineer. Laws governing the navigable wa¬ 
ters of the United States remain appli¬ 
cable to foreign-trade zones, including 
the general requirements of this regula¬ 
tion. Evaluation by a District Engineer 
of a permit application may give recog¬ 
nition to the consideration by the Board 
of the general economic effects of the 
zone on local and foreign commerce, gen¬ 
eral location of wharves and facilities, 
and other factors pertinent to construc¬ 
tion. operation, and maintenance of the 
zone. 

Arrrxnix A—U.3 Coast Goaud/Ciucf or 

ENonnaciu, McuotAKouM or Aosucitvrrr 
i. nruroBM anti authchutt 

A. The Department of Transportation Act. 
the Act of October 16. 1968. PX*. 89-670, 
transferred to and vested in the Secretary 
of Transportation certain functions, powers 
and duties previously vetted in the Secretary 
of the Army and the Chief of Engineer*. 
By delegation of authority from the Sec¬ 
retary of Transportation (49 CFR 1.48<c)) 
the Commandant. UJ5. Coast Guard, has been 
authorized to exercise certain of these func¬ 
tions, powers and duties relating to bridges 
and causeways conferred by: 

(1) The following provision of law relating 
generally to drawbridge operating regula¬ 
tions: Section 5 of the Act of August 18. 
1894. as amended (28 Stat. 362; 33 UJ5.C. 
499); 

(2) The following law relating generally 
to obstructive bridges: The Act of June 21, 
1940. as amended (The Truman - Hobbs Act) 
(54 Stat. 497: 33UBC611 et seq); 


(3) The following laws and provisions of 
law to the oxtent that they relate generaiir 
to the location and clearances of bridge* and 
causeways In the navigable waters of the 
United States: 

(a) Section 9 of the Act of March 3, 1879. 
as amended (30 Stat. 1151; 33 UiLC. 401); 

(b) The Act of March 23. 1908. m amended 
(34 Stat 84; 33 U-S-C- 491 et seq.); and 

(c) The Qeueral Bridge Act of 1946. aa 
amended (60 Stat. 647; 33 U.8.C. 52S «t 
seq.) except Section* 502(c) and 603 

B. The Secretary of the Army and The 
Chief of Engineers continue to be vested with 
broad and important authorities and respon¬ 
sibilities with respect to navigable w.Ucr* or 
the United State*. Including, but not lim¬ 
ited to, Jurisdiction over excavation and Cit¬ 
ing. design flood flows and construction of 
oertaln structures in such waters, and the 
prosecution of waterway Improvement proj¬ 
ect*. 

C. The purposes of this agreement are; 

(1) The recognize the common and mutual 
i merest of the Chief and Engineers and the 
Commandant, US. Coait Guard. In the or¬ 
derly and efficient administration of their 
reaportlv© responsibilities under eertvn 
Federal statutes to regulate certain activities 
In navigable waters of the United State*. 

<2) To clarify the area* of Jurisdiction and 
the responsibilities of the Corps of Engine*:* 
and the Coast Guard with rasped to: 

(a) The alter*Uon of bridges. 

(1) In connection with Cdfpe of Engi¬ 
neer* waterway Improvement projects, and 

(2) Under the Truman-Hobbs Act; 

(b) The construction, operation and main¬ 
tenance of bridges and causeways a* dl - 
ttnguhhci from other types of structure* 
over or In navigable waters of the United 
State*; 

(c) The clomre of waterways an l the re- 
rtrlrtlon of pamage through or under brldrr* 
in connection with their construction, oper¬ 
ation. maintenance and removal; and 

rd) The selection of an appropriate de«!<m 
flood flow for flood hazard analysis of any 
proposed water opening. 

(3) To provide for coordination and con¬ 
sultation on projects and activate* tn or 
affecting the navigable waters of the United 
States. 

In furtherance of the above purpose tb* 
unicr tgnel do agree upon the definitions, 
poll :le* and procedures set forth below. 

a. MhBUYlttt or aatonei w oa across i»avic*- 

BUB WATERS WITHIN CORPS OP IMCWtCl’- 

noons 

A. The Chief of Engineers agrees to advi'c 
and consult with the Commandant on navi¬ 
gation project* contemplated by the Corp* of 
Engineers which require the iflteratlon of 
bridge? across the waterways involved tn ruoh 
projects. The Chief of Engtneeri also asree* 
to Include In such project proooeals the cost* 
of alterations, exclusive of betterments of All 
bridges within the limits of the designated 
project which after consultation with the 
Commandant he determine* to require alter¬ 
ation to meet the needs of existing And pro¬ 
spective navigation. Under this concept the 
federal costs would be furnished under the 
project. 

B The Commandant of the Coa?t Guard 
agrees to undertake all actions and assume* 
all responsibilities essential to the determina¬ 
tion of navigational requirement* for hori¬ 
zontal and vertical clearances of bridges 
across navigable waters neceeaary In connec¬ 
tion with any navigation project by^ the Chief 
of Engineer*. Further, the Commandant 
agree* to conduct all public proceeding* nec¬ 
essary thereto and establish guide clearance 
criteria where needed for the project objec¬ 
tive*. 
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a m teratxow or nRtocr.* ttnoo the wtmax- 

UOB&S ACT 

The Commandant of the Coast Guard ac- 
Lnowledge* and affirms the responsibility of 
the Coast Guard, under the Tru mon-Hobbs 
Act. to program and fund for the alteration 
of bridges which, as distinct from project ro¬ 
uted alterations described In paragraph 2 
herein, become unreasonable obstructions to 
navigation as a result of factors or changes 
In the character of navigation and this agree¬ 
ment shall In no way afreet, Impair or modify 
the powers or duties conferred by that Act. 

« APPROVAL, ALTERATION AMD * EM OVAL OP 

or rani immcrs ajtd CAirarwArs 

A General DeJinitiOTii. For purposes of this 
Agreement and the a'ministration of the 
statutes cited In 1 A (3) above, a “bridge" U 
any structure over, on or In the navigable 
wntem of the United States which (!) hi used 
for the passage or conveyance of persons, 
vehicles, commodities and other physical 
matter and (21 ts constructed in such a 
manner that either the horizontal or ver¬ 
tical clearance or both, may affect the pas- 
aage of vowels or boatx through or under 
the structure. ThLt definition includes, but 
It not limited to, highway bridges, railroad 
bridges, foot brl •ge*. aqueducts, aerial tram¬ 
way* and conveyors, overhead pipelines and 
similar structures of lllre function together 
with their approaches, fonden. pier protec¬ 
tion ffy&tema, annum-uance* and founda¬ 
tions, Tills dell union does not Include aerial 
power transmission lines, tunnels, submerged 
pipelines and cables dam*, dike?, dredging 
and filling In. whanres, piers, breakwaters, 
bulkhead*. Jetties and similar Btructures and 
work* (except as they may be Integral fea¬ 
tures of a bridge and used In its construc¬ 
tion maintenance. ©Deration or removal; or 
except when they ore affixed to the bridge 
and will have an effect on the clearances pro¬ 
vided by the bridge) over which Jurisdiction 
remain* with the Department of the Army 
ar*d the Corps of Engineers under Sections 
9 and 10 of the Act of March 2. 1809. as 
amended (33 U.S.C. 401 and 403). A “cause¬ 
way*' is a raised road across water or marshy 
land, with the water or marshy land on both 
side* of the road, and which Is constructed 
In or affects navigation, navigablo waters and 
design flood flows. 

B Combined Structure t and Appurte - 
nances. For purposes of the Acts cited in 
l A.(3) above, a structure serving more than 
one purpose and having characteristics of 
cither a bridge or causeway, as defined in 
4.A., and some other structure, shall be con- 
stidr'rrd as a bridge or causeway when the 
*'rut tare In its entirety. Including its appur* 
^nances and incidental features, has or re¬ 
tains the predominant characteristics and 
purpose of a bridge or cau-eway. A structure 
*hau not be considered a bridge or causeway 
»hrn its primary and pre ’omlnani charac¬ 
teristics and purpose are other than those set 
forth above and It meets the general defini¬ 
tion* above only In a narrow technical sense 
an s result of Incidental features. Tht* Inter¬ 
pretation Is Intended to minimize the num¬ 
ber of instance* which will require an appli¬ 
cant for a r.Ingle project to secure a permit 
or ntries of permits from both the Depart¬ 
ment of Transportation and the Department 
of the Army for each separate feature or 
detail of the project when It serves. Inci¬ 
dentally to it* primary purpose, more than 
purpose and has feature* of either a 
bridge or causeway and feature* of some 
other ntructure. However. If porta of the proj¬ 
ect are separable and can be fairly and rea- 
w >U'd)ly characterized or cl Milled in an 
ri ‘<tnetrlng sense as separate structures, each 
tach structure will be eo treated and consid¬ 


ered for approval by the agency having Juris¬ 
diction thereover. 

C. Alteration of the Character of Bridges 
and Causeway*. Tho Jurisdiction of the Sec¬ 
retary of Transportation and the Coast 
Guard over bridge* and causeways Includes 
authority to approve the removal of such 
structures when the owners thereof desire 
to discontinue their use. If the owner of a 
bridge or causeway discontinues It* use and 
wishes to remove or alter any part thereof 
in such a manner that it will lose Its char¬ 
acter a* a bridge or causeway, the Coast 
Guard will normally require removal of the 
structure from the waterway In its entirety. 
However, if the owner of a bridge or a cause¬ 
way wishes to retain it in whole or In part 
for use other than for operation and main¬ 
tenance as a bridge or causeway, the proposed 
structure will be considered as coming within 
the jurisdiction of the Corps of Engineers. 
The Coast Guard will refer requests for such 
urea to the Corps of Engineers for considera¬ 
tion. The Corps of Engineers agrees to ad¬ 
vise the Commandant of the receipt of an 
application for approval of the conversion of 
a bridge or causeway to another structure 
and to provide opportunity for comment 
thereon. If the Corps of Engineers approves 
the conversion of a bridge or causeway to 
another structure, no residual jurisdiction 
over the structure win remain with the Coast 
Guard. How'evcr. If the Corps of Engineers 
does not approve the proposed conversion, 
then the structure remains a bridge sub¬ 
ject to the Jurisdiction of the Coast Guard. 

I. CLOSURE OF WATTS WAV* A 7*0 RES TRI CTION OF 
PASSAGE THROUGH 091 UNDER ITR1DCF9 

Under the statutes cited In Section 1 of 
tills Memorandum of Agreement, the Com¬ 
mandant must approve the clearance* to be 
made available for navigation through or 
under bridge*. It I* understood that this duty 
and authority extends to and may be exer¬ 
cised In connection with the construction, 
alteration, operation, maintenance and re¬ 
moval of bridge*, and includes the power to 
authorize the temporary restriction of pas¬ 
sage through or under a bridge by use of 
falsework, piling, floating equipment, closure 
of draws, or any work* or activities which 
temporary reduce the navigation clearances 
nod design flood flows. Including closure of 
any or all span* of the bridge. Moreover, 
under the Porta and Waterway* Safety Act 
of 1972, Public Law 93-340, 80 3Ut 424. the 
Commandant exercise* broad power* In 
waterways to control vessel traffic In area* he 
do tor mines to be especially hazardous and 
to establish safety xopea or other measures 
for limited controls or conditional accem 
and activity when necessary to prevent dam¬ 
age to or the destruction or loss of. any ves¬ 
sel, bridge, or other structure on or In the 
navigable waters of the United State*. Ac¬ 
cordingly, In the event that work In con¬ 
nection with the construction, alteration or 
repair of a bridge or causeway is of such a 
nature that for the protection of life and 
property navlgatltn through or In the vicin¬ 
ity of the bride* or catisewav must be 
temporarily prohibited, the Coast Ouard may 
close that part of the affected waterway while 
such work I* being performed. However, it I* 
also clear that the Secretary of the Army and 
the Chief of Engineer* have the authority, 
under Section 4 of the Act of August 18. 1894. 
a* amended. (33 U8.C. 1) to prescribe rule* 
for the use. administration and navigation 
of the navigable waters of the United 8tate*. 
In recognition of that authority, and pur¬ 
suant to Section 102(c) of the Ports and 
Waterways Safety Act, the Coast Guard wUi 
consult with the Corps of Engineers when 
any slgnlflcant restriction of passage through 


or under a bridge I* contemplated to be au¬ 
thorised or a waterway Is to be temporarily 

closed. 


a COORDINATION AND COOPERATION PROCEDURES 

A. District Commander*. Coast Ouard Dis¬ 
tricts, shall send notice* of application* for 
permits for bridge or causeway construction, 
modification, or removal to the Corps of En¬ 
gineers Divisions and Districts In which the 
bridge or causeway in located. 

B. District Engineer*, Corps of Engineers, 
shall send notices of applications for permits 
for other structures or dredge and fill work 
to local Coast Guard District Commanders. 

C In cases where proposed structure* or 
modifications of structure* do not clearly 
fall within one of the claFsIAcattonj set forth 
In paragraph 4-A. above, the application will 
be forwarded with recommendations of tho 
reviewing officer* through channels to the 
Chief of Engineers and the Commandant of 
the Coast Guard who aha!!, after mutual 
consultation, attempt to resolve the ques¬ 
tion* 

D. If the above procedures fall to produce 
agreement, the appliestlon will be forwarded 
to the Secretary of the Army and Secretary 
of Transportation for tlielr determination. 

R. The Chief of Engineers and the Com¬ 
mandant, Coast Guard piedfe them*elve* 
to mutual exoneration and consultation In 
making available timely Information and 
data, *«■>*► tnv uniformity and con*latency 
amon* field office*, and providing timely and 
adequate re lew of all matters a ruing In Con¬ 
ner tlon wirh the admtnl«tratlon of their 
resnondbQltl** governed by the Acte cited 
herein. 


Dated : March 21. 1973. 
Dated April 18 1073. 


C. R. Bender. 


F. J. Clarke. 


Appendix B —Delegation or Authority To 
Tsxur or Deny Permits for Construction 
or Other Work ArvxcnHo Navigable 
Wattm of the United States 

Mat 24. 1071. 

Pursuant to the authority vested In me by 
t s e Act of March 3. 1899. c.425, Sections 10 
and 14, 30 9tat. 1151. 1153. 33 U.S.C. 8«c?lon* 
403 and 408. and the Act of June 13. 1902. 
c 1079. 8e-t!on 1, 32 Slat. 371. 33 UBC Sec- 
t’on 685.1 hereby authorize the Chief of Bn- 
g’neers and hi* authorised representatives to 
issue or denv permits for construction or 
other work effecting navigable waters of the 
United State*. Except In cases Involving ap¬ 
plications for permits for artificial Islands 
or fixed structure* on Outer Continental 
S^elf lands under mineral Iea«e from the 
Department of the Interior, the Chief of En¬ 
gineers **•!!. In exercl«lng atich authority, 
evaluate the Impact of the proposed work 
on the public interest. In case* Involving ap¬ 
plication* for permits for artificial island* 
or fixed structures on Outer Continental 
Shelf lands under mineral lease from the De¬ 
partment of the Interior, the Chief of Engi¬ 
neers aha!!. In exercMng such authority, 
evaluate the Impact of the proposed work 
on navigation ar.d nation** security. The per¬ 
mits so grafted may be made subject to sueh 
special conditions at the Chief of Engineers 
or his authorized representatives may con¬ 
sider necessary in order to effect the purposes 
of the sbove Acts. 

The Chief of Engineers and his authorised 
representatives shall exercise the authority 
hereby delegated subject Co such conditions 
as I or my authorized representative may 
from time to Lime impose. 

Stanley R. Rxsor. 

Secretary of the Army. 
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PART 323 —PERMITS FOR DISCHARGES 
OF DREOGED OR FILL MATERIAL INTO 
WATERS OF THE UNITED STATES 

Sec. 

323.1 General. 

323.2 Definitions. 

3233 Activities requiring permit*. 

323 4 Dlacharges permitted by this regu¬ 
lation. 

323.4- 1 Discharges prior to effective dates 

of phasing 

323.4- 2 Discharges Into certain waters of 

the United States. 

323 4- 3 Specific categories of discharge*. 

323.4- t Discretionary authority to require 

individual or general permits 
323 0 Special policies and procedures. 

Appendix A—Delegation of authority. 

Airr HQUITT : 33 UJ3.C. 1344. 

§323.1 General. 

TWs regulation prescribes. I n ad dition 
to the general policies of 33 CFR 320.4 
and procedures of 33 CFR Part 325. 
those special policies, practices, and 
procedures to be followed by the Corps 
of Engineers in connection with the re¬ 
view of applications for Department of 
the Army permits to authorize the dis¬ 
charge of dredged or nil material into 
waters of the United States pursuant to 
Section 404 of tho Federal Water Pollu¬ 
tion Control Act Amendments of 1972 
(33 U.S.C. 1344) (hereinafter referred to 
as Section 404). See 33 CFR 320.2(g). 
Certain discharges of dredged or fill ma¬ 
terial into waters of the United States 
are also regulated under other authori¬ 
ties of the Department of the Army. 
These include dams and dikes in naviga¬ 
ble waters of the United States pursu¬ 
ant to Section 9 of the River and Harbor 
Act of 1899 (33 U.8.C. 401; see 33 CFR 
321) and structures or work in or af¬ 
fecting navigable waters of the United 
States pursuant to Section 10 of the 
River and Harbor Act of 1899 <33 U.S.C. 
403; see 33 CFR 322). A Department of 
the Army permit will also be required 
under these additional authorities if 
they are applicable to activities involving 
discharges of dredged or fill material 
into waters of the United States. Appli¬ 
cants for Department of the Army per¬ 
mits under this Part should refer to the 
other cited authorities and implementing 
regulations for these additional permit 
requirements to determine whether they 
also are applicable to their proposed ac¬ 
tivities. 

§ 323.2 Definition*. 

For the purpose of this regulation, the 
following terms are defined: 

(a) The term “waters of the United 
States” means : 1 

(1) The territorial seas with respect 
to the discharge of fill material. (The 
transportation of dredged material by 


»The terminology used by the FWPCA Is 
"navigable waters" which is defined in Sec¬ 
tion 602(7) of the Act as ‘ waters or the 
United StAteo including the territorial seas/* 
For purposes of clarity, and to avoid confu¬ 
sion with other Corps of Engineers regula¬ 
tory programs, the term “waters of the 
United States" la used throughout this regu¬ 
lation. 
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vessel for the purpose of dumping in the 
oceans, including the territorial seas, at 
an ocean dump site approved under 40 
CFR 228 is regulated by Section 103 of 
the Marine Protection, Research and 
Sanctuaries Act of 1972. as amended <33 
USC 1413). See 33 CFR 324. Discharges 
of dredged or fill material into the terri¬ 
torial seas are regulated by Section 404.): 

<2> Coastal and inland waters, lakes, 
rivers, and streams that are navigable 
waters of the United States, including 
adjacent wetlands; 

(3) Tributaries to navigable waters of 
the United States, Including adjacent 
wetlands (manmade non tidal drainage 
and irrigation ditches excavated on dry 
land are not considered waters of the 
United States under this definition). 

(4) Interstate waters and their tribu¬ 
taries. including adjacent wetlands; and 

<5> All other waters of the United 
States not identified in paragraphs (1>- 
< 4) above, such as Isolated wetlands and 
lakes. Intermittent streams, prairie pot¬ 
holes. and other waters that are not port 
of a tributary system to interstate waters 
or to navigable waters of the United 
States, the degradation or destruction of 
which could affect interstate commerce.* 

The landward limit of jurisdiction in 
tidal waters, in the absence of adjacent 
wetlands, shall be the high tide line and 
the landward limit of jurisdiction an all 
other waters, in the absence of adjacent 


*In defining the Jurisdiction of the 
FWPCA os the “waters or the United 8Utes. M 
Congress, in the legislative history to the 
Act. specified that tho term “be given the 
broadest constitutional interpretation un¬ 
encumbered by agency determinations which 
would have been made or may be made for 
administrative purpose*/’ The waters listed 
In paragraphs (a)(1)-4 fall within tills man¬ 
date M discharges into those waterbodies 
may seriously affect water quality, naviga¬ 
tion. and other Federal interests; however. It 
is also recognized that the Federal govern¬ 
ment would have the right to regulate the 
waters of the United State* Identified in 
paragraph (a) (6) under this broad Congres- 
aional mandate to fulfill the objective of the 
Act: "to restore and maintain the chemical, 
physical, and biological Integrity of the Na¬ 
tion's waters" (Section 101(a)). Paragraph 
(a)(6) incorporates all other waters of the 
United States that could be regulated under 
the Federal government's Constitutional 
powers to regulate and protect interstate 
commerce, including those for which the 
connection to Interstate commerce may not 
be readily obvious or where the location or 
size of the waterbody generally may not re¬ 
quire regulation through Individual or gen¬ 
eral permit* to achieve the objective of the 
Act. Discharges of dredged or fill material 
into waters of the United State* Identified in 
paragraphs (a) (l)-(4) will generally require 
Individual or general permits unless those 
discharges occur beyond the headwaters of a 
river or stream or In natural lAke* less than 
10 acre* tn surface area. Discharge* into these 
latter waters and into maet of the waters 
identified In paragraph (a)(6) will be per¬ 
mitted by this regulation, subject to the pro¬ 
visions luted in paragraph 323.4-2(b) unless 
the District Engineer develop* Information, 
on a case-by-case basis, that the concern* 
for the aquatic environment aa expressed In 
the EPA Guideline* (40 CFR 230) require 
regulation through an individual or general 
permit. (See 323.4-4). 


wetlands, shall be the ordinary high 
water mark. 

(b) The term “navigable waters of the 
United States” means those waters of 
the United States that are subject to the 
ebb and flow of the tide shoreward to 
the mean high water mark (mean higher 
high water murk on the Pacific coast) 
and/or are presently used, or have been 
used in the past, or may be susceptible 
to use to transport interstate or foreign 
commerce. <Scc 33 CFR 329 for a more 
complete definition of this term.) 

(c) The term “wetlands” means those 
areas that are inundated or saturated by 
surface or ground water at a frequer.c> 
and duration sufficient to support, and 
that under normal circumstances do 
support, a prevalence of vegetation typi¬ 
cally adapted for life in saturated soli 
conditions. Wetlands generally Include 
swamps, marshes, boss and similar areas. 

<d) The term “adjacent” means bor¬ 
dering, contiguous, or neighboring. Wet¬ 
lands separated from other waters of the 
United States by man-made dikes or bar¬ 
riers. natural river berms, beach dunes 
and the like are “adjacent wetlands ” 

(e> The term “natural lake” means a 
standing body of open water that occurs 
in a natural depression fed by one or 
more streams end from which a stream 
may flow, that occurs due to the widen¬ 
ing or natural blockage of a river or 
stream, or that occurs in an isolated 
natural depression that is not a part of 
a surface river or stream. 

(t) The term “impoundment” mean? a 
standing body of open water created by 
artificially blocking or restricting the 
flow of a river, stream or tidal area As 
used in this regulation, the term docs 
not include artificial lakes or ponds cre¬ 
ated by excavating and/or diking dry 
land to collect and retain water for such 
purposes as stock watering, irrigation, 
settling basins cooling, or rice growing 

(g) The term “ordinary high water 
mark” means the line on the shore estab¬ 
lished by the fluctuations of water and 
indicated by physical characterisu* 
such as a clear, natural line impressed 
on the bank; shelving; changes in the 
character of roll; destruction of terres¬ 
trial vegetation, the presence of litter 
and debris; or other appropriate means 
that consider the characteristics of the 
surrounding areas. 

(h> The term ”htgh Ude line” means 
a line or mark left upon tide fiats, 
beaches, or along shore objects that in¬ 
dicates the intersection of the land with 
the water's surface at the maximum 
height reached by a rising Ude. The 
mark may be determined by a line of oil 
or scum along shore objects, a more or 
less continuous deposit of fine shell or 
debris on the foreshore or berm, other 
physical markings or characteristics, veg¬ 
etation lines, tidal gages, or other suit¬ 
able means Uiat delineate the general 
height reached by a rising Ude. The term 
includes spring high Udes and other high 
tides that occur with periodic frequency, 
but does not include storm surges in 
which there is a departure from the nor¬ 
mal or predicted reach of the tide due 
to the piling up of ivater against a coast 
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by strong winds such os those accom¬ 
panying a hurricane or other Intense 

storm. 

( 1 ) The term 'headwaters'* means the 
point on a non-tidal stream above which 
the average annual flow is less than five 
cubic feet per second. The District En¬ 
gineer may estimate tills point from 
available data by using the mean annual 
area precipitation, area drainage basin 
maps, and the average runoff coefficient, 
or by similar means. 

(j> The terra •‘primary tributaries'* 
means the main stems of tributaries 
directly connecting to navigable waters 
of the United States up to their headwa¬ 
ters, and does not include any additional 
tributaries extending off of the main 
stems of these tributaries 

• k) The term “dredged material** 
means material that Is excavated or 
dredged from waters of the United 
States. 

(D The term “discharge of dredged 
material** means any addition of dredged 
material into the waters of the United 
States. The term Includes, without lim¬ 
itation. the addition of dredged material 
to a specified disposal site located In 
waters of the United States and the run¬ 
off or overflow from a contained land 
or water disposal area. Discharges of 
pollutants into waters of the United 
States resulting from the onshore sub¬ 
sequent processing of dredged material 
that Is extracted for any commercial use 
(other than fill) are not included within 
this term and are subject to Section 
402 of the Federal Water Pollution Con¬ 
trol Act even though the extraction and 
deposit of such material may require a 
permit from the Corps of Engineers. The 
term does not Include plowing, cultivat¬ 
ing, seeding and harvesting for the pro¬ 
duction of food, fiber, and forest 
product*. 

(m> The term “fill material"* means 
any material used for the primary pur¬ 
pose of replacing an aquatic area with 
dry land or of changing the bottom eleva¬ 
tion of a waterbody. The term does not 
include any pollutant discharged into the 
water primarily to dispose of waste, as 
that activity is regulated under Section 
402 of the Federal Water Pollution Con¬ 
trol Act Amendments of 1972. 

< n) The term “discharge of fill mate¬ 
rial' means the addition of All material 
into waters of the United States. The 
term generally includes, without limita¬ 
tion, the following activities: Placement 
of fill that is necessary to the construc¬ 
tion of aijy structure in a water of the 
United States; the building of any struc¬ 
ture or impoundment requiring rock, 
sand, dirt, or other material for its con¬ 
struction; site-development fills for rec¬ 
reational, industrial, commercial, resi¬ 
dential. and other uses; causeways or 


1 For ntreama that are dry during long pe- 
ruxU of the year. District Engineers, after 
notifying the Regional Administrator of EPA, 
may entubUsh tin* headwater point as that 
point on the stream where a flow of flee cubic 
leet per second is equaled or exceeded 50 
Percent of the time. The District Engineer 
**haU notify tho Regional Administrator of 
hi* determination of these headwater point*. 
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road fills; dams and dikes; artificial Is¬ 
lands; property protection and/or recla¬ 
mation devices such as riprap, groins, 
seawalls, breakwaters, and revetments; 
beach nourishment; levees; fill for struc¬ 
tures such as sewage treatment facilities, 
intake and outfall pipes associated with 
power plants and subaqueous utility 
lines; and artificial reefs. The term does 
not include plowing, cultivating, seeding 
and harvesting for the production of 
food, fiber, and forest products. 

(o) The term “individual permit** 
means a Department of the Army au¬ 
thorization that is issued following a 
casc-by-casc evaluation of a specific 
project involving the proposed dis¬ 
charge* s> in accordance with t he pr occ- 
durcs of this regulation and 33 CFR 325 
and a determination that the proposed 
discharge is in the public Interest pur¬ 
suant to 33 CFR Part 320. 

(p) The term “general permit**'means 
a Department of the Army authorization 
that Ls issued for a category or categories 
of discharges of dredged or fill material 
that are substantially similar in nature 
and that cause only minimal individual 
and cumulative adverse environmental 
impact. A general permit is issued fol¬ 
lowing an evaluation of the proposed 
category of discharges in accordance 
with the procedures of this regulation 
it 323.3(0). 33 CFR Part 325, and a 
determination that the proposed dis¬ 
charges win be In the public interest 
pursuant to 33 CFR Part 320. 

(q) The term “nationwide permit” 
means a Department of the Army au¬ 
thorization that has been Issued by this 
regulation in 5 323.4 to permit certain 
discharges of dredged or fill material into 
waters of the United States throughout 
the Nation. 

§ 323.3 Diftclsargr* requiring permit*. 

(a) General Department of the Army 
permits will be required for the discharge 
of dredged or fill materia] into waters 
of the United States. Certain discharges 
specified in 85 323.4-1. 323.4 -2 and 323.4- 
3 are permitted by this regulation. If a 
discharge of dredged or All material is 
not permitted by this regulation, an Indi¬ 
vidual or general Section 404 permit will 
be required for the discharge of dredged 
or fill material into waters of the United 
States in accordance with the following 
phased schedule: 

<i) Before July 25. 1975, discharges 
into navigable waters of the United 
States. # 

<2> After July 25. 1975, discharges Into 
navigable waters of the United States 
and adjacent wetlands. 

<3> After September 1. 1970. dis¬ 
charges Into navigable waters of the 
United States and their primary tribu¬ 
taries. including adjacent wetlands, and 
into natural lakes, greater than 5 acres 
in surface area. (See also 5 323.4-2 for 
discharges that are permitted by this 
regulation.) 

(4) After July 1. 1977. discharges into 
all waters of the United States. (See also 
$ 323.4-2 for discharges that are per¬ 
mitted by this regulation.) 

(b> Individual permits . Unless per¬ 
mitted by this regulation <55 323.4-1. 
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323.4-2 and 323.4-3 > or authorized by 
general permits (5 323.3(c)), the dis¬ 
charge of dredged or fill material into 
waters of the United States will require 
an individual Department of the Army 
permit Issued In accordance with the 
policies in 5 320.4 and procedures In 33 
CFR Part 325. 

<c> General permits. The District 
Engineer may, after compliance with the 
other procedures of 33 CFR Part 325. 
issue genera! permits for certain clearly 
described categories of structures or 
work, including discharges of dredged or 
fill material, requiring Department of 
the Army permits. After a general per¬ 
mit has been issued. Individual activities 
falling within those categories will not 
require Individual permit processing by 
the procedures of 33 CFR Part 325 un¬ 
less the District Engineer determines, on 
a case-by-case basis, that the public in¬ 
terest requires individual review'. 

(1) District Engineers will include only 
those activities that arc substantially 
similar in nature, that cause only mini¬ 
mal adverse environmental imoact when 
performed separately, and that will have 
only a minimal adverse cumulative effect 
on the environment as categories which 
are candidates for general permits. 

(2) The District Engineer shall in¬ 
clude appropriate conditions as specified 
in Appendix C of 33 CFR Part 325 In 
each general permit and shall prescribe 
the following additional conditions: 

(1) The maximum quantity of ma¬ 
terial that may be discharged and the 
maximum area that may be modified by 
a single or incidental operation (if ap¬ 
plicable ); 

<ili A description of the category or 
categories of activities included in the 
general oermit: and 

(ill) The type of water(s> into which 
the activity may occur. 

(3> The District Engineer may require 
reporting procedure*. 

(4) A general permit may be revoked 
If it is determined that the effects of the 
activities authorized by it will have an 
adverse impact on the public interest 
provided the procedures of 33 CFR 325.7 
are followrcd. Following revocation, ap¬ 
plications for future activities In areas 
covered by the general permit shall be 
processed as applications for individual 
permits. 

<d) Activities of Federal agencies. fl> 
Discharges of dredged or fill material 
into waters of the United States done by 
or on behalf of any Federal agency, or 
instrumentality other than the Corps of 
Engineers, are subject to the authoriza¬ 
tion procedures of this regulation. Agree¬ 
ment for construction or engineering 
services performed for other agencies 
by the Corps of Engineers does not con¬ 
stitute authorization under the regula¬ 
tion. Division and District Engineers will 
therefore advice Federal agencies and 
instrumentalities accordingly and coop¬ 
erate to the fullest extent In the expedi¬ 
tious processing of their applications. 

( 2) T he policy provisions set out In 
33 CFR 320.4(J). relating to 8tatc or local 
authorizations, do not apply to dis¬ 
charges of dredged or fill material Into 
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waters of the United States undertaken 
by Federal agencies, except where com¬ 
pliance with non-Federal authorization 
is required by Federal law or Executive 
policy. Federal agencies arc required to 
comply with the appropriate State, in¬ 
terstate and local water-quality stand¬ 
ards and effluent limitations as are ap¬ 
plicable by law that are adopted in 
accordance with or effective under the 
provisions of the Federal Water Pollu¬ 
tion Control Act. as amended, in the de¬ 
sign. construction, management, opera¬ 
tion. and maintenance of their respective 
facilities. 'See Executive Order No. 11752. 
dated 17 Dec. 73). They are not required, 
however, to provide certification of com¬ 
pliance with effluent limitations and 
water-quality standards from State or 
interstate water pollution control agen¬ 
cies in connection with activities involv¬ 
ing discharges into waters of the United 
States. 

(e) Activities licensed under the Fed¬ 
eral Power Act of 1920 Any part of a 
structure or work licensed by the Federal 
Power Commission that involves the dis¬ 
charge of dredged or fill material into 
waters of the United States shall require 
a Department of the Army authorization 
under this regulation. 

§ 323.1 DiM'linrgc* permitted by lh»* 
regulation. 

<a> General Discharges of dredged or 
fill material specified in $5 323.4-1, 323.- 
4-2 and 323.4-3, below, ore hereby per¬ 
mitted for purposes of Section 404 with¬ 
out further processing under this regula¬ 
tion (individual applications arc not 
needed >. except as provided in 8 323.4-4 
below. Permits may. however, be required 
under Section 10 of the River and Har¬ 
bor Act of 1899 «soc 33 CFR 322). Sec¬ 
tions 323.4-1. 323.4-2. and 323.4-3 do not 
obviate the requirement to obtain 8taio 
or local assent required by law' for the 
activities permitted therein. 

<b) Management practices. In addi¬ 
tion to the conditions specified in gg 323.- 
4-2<b) and 323.4-3<b>. the following 
management practices should be fol¬ 
lowed. to the maximum extent practica¬ 
ble. in the discharge of dredged or fill 
material permitted by §9 323.4-2 and 
324.4-3 to minimize the adverse effects 
of these discharges on the aquatic en¬ 
vironment: 

(1) Discharges of dredged or fill ma¬ 
terial into waters of the United States 
should be avoided or minimized through 
the use of other practical alternatives; 

(2> Discharges in spawning areas dur¬ 
ing spawning seasons should be avoided; 

<8) Discharges should not restrict or 
impede the movement of aquatic species 
indigenous to the waters or the passage 
of normal or expected high flow r s or cause 
the relocation of the waters (unless the 
primary purpose of the fill is to impound 
waters;; 

(4) If the discharge creates an im¬ 
poundment water, adverse impacts on 
the aquatic system caused by the accel¬ 
erated passage of water and/or the re¬ 
striction of its flow, should by minimized: 

(5) Discharges in wetlands areas 
should be avoided; 
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(6) Heavy equipment working in wet¬ 
lands should be placed on mats; 

(7) Discharges into breeding and nest¬ 
ing areas for migratory waterfowl should 
be avoided; and 

<8> All temporary fills should be re¬ 
moved in their entirety. 

§ 323.1—1 Ditcliarjres prior io rflfrciive 
diatr* of pimping. 

«a> Discharges of dredged or fill ma¬ 
terial in waters of the United States that 
occur before the phase-In dates specified 
In $ 323.3(a) <2)-<4) above are hereby 
permitted for purposes of Section 404. 
provided the conditions in paragraph (c> 
below are met. 

• b) Discharges of dredged or fill mate¬ 
rial of less than 500 cubic yards into wa¬ 
ters other than navig able waters of the 
United States <scc 33 CFR 329) that arc 
part of an activity that was commenced 
before July 25. 1975. that were completed 
by January 25. 1976, and that involve a 
single and complete project and not a 
number of projects associated with a 
complete development plan are hereby 
permitted for purposes of Section 404. 
provided the conditions in paragraph (c) 
below are met. The term “commenced” 
as used herein shall be satisfied if there 
has been, before July 25. 1975. some dis¬ 
charge of dredged or fill material as a 
part of the above activity or an enter¬ 
ing into of a written contractual obliga¬ 
tion to have the dredged or fill material 
discharged at a designated disposal site 
by a contractor. 

(c) For the purposes of Section 404, 
the following conditions must have been 
satisfied for the discharges occurring be¬ 
fore the dates specified in paragraph «a> 
and <b> above: 

<1) That the discharge was not located 
in the proximity of a public water intake; 

<2> That the discharge did not contain 
unacceptable levels of pathogenic orga¬ 
nisms in areas used for recreation involv¬ 
ing physical contact with the w r ater; 

(3) That the discharge did not occur in 
areas of concentrated shellfish produc¬ 
tion; and 

<4) That the discharge did not destroy 
or endanger the critical habitat or a 
threatened or endangered species, as 
identified under the Endangered Species 
Act. 

§ 323.4-2 l)i*rharr<^ into certain *atcr# 
«»f tin* lnitcd Staten. 

Discharges of dredged or fill ma¬ 
terial into the following waters of the 
United States are hereby permitted for 
purposes of Section 404. provided the 
conditions in paragraph (b) below are 
met: 

(1) Non-tldal rivers, streams and their 
impoundments including adjacent wet¬ 
lands that are located above the head¬ 
waters: 

<2> Natural lakes, including their ad¬ 
jacent wetlands, that are less than 10 
acres in surface area and that are fed or 
drained by a river or stream above the 
headwaters. In the absence of adjacent 
wetlands, the surface area of a lake shall 
be determined at the ordinary high water 
mark; 


(3) Natural lakes, including their ad¬ 
jacent wetlands, that are less than 10 
acres in surface area and that are iso¬ 
lated and not a part of a surface river or 
stream. In the absence of adjacent wet¬ 
lands. the surface area of a lake shall be 
determined at the ordinary high water 
mark; and 

(4) Other non-tidal waters of the 
United States other than isolated lakes 
larger than 10 acres (see (3) above) that 
are not part of a surface tributary 
system to interstate waters or navigable 
waters of the United States (see § 323 2 
(a)(5)). 

(b) For purposes of Section 404. the 
following conditions must be satisfied for 
any discharge of dredged or fill material 
in waters described in paragraph (a». 
above: 

(1) That the discharge will not destroy 
a threatened or endangered species ns 
identified under the Endangered Species 
Act, or endanger the critical habitat of 
such species; 

(2) That the discharge will consist of 
suitable material free from toxic pollut¬ 
ants in other than trace quantities; 

(3) That the fill created by the dis¬ 
charge will be properly maintained to 
prevent erosion and other non -pomt 
sources of pollution; and 

<4» That the discharge will not occur 
in a component of the National Wild and 
Scenic Rivers System or in a component 
of a State wild and scenic river system 

§ 323.1—3 Specific categoric# of d»*- 
clmrgc*. 

(a) The following discharges of 
dredged or fill material into waters of the 
United States are hereby permitted for 
purposes of Section 404, provided the 
conditions specified in this paragraph 
and paragraph (b) below arc met: 

(1) Dredged or fill material placed as 
backfill or beoding for utility line crav¬ 
ings provided there is no change in pre¬ 
construction bottom contours (exce^ 
material must be removed to an upland 
disposal area) A “utility line” is defimd 
as any pipe or pipeline for the transpor¬ 
tation of any gaseous, liquid, llquiflabk*. 
or slurry substance, for any purpose, am! 
any cable, line, or wire for the tramm vi¬ 
sion for any purpose of electrical enet g 
telephone and telegraph messages, and 
radio and television communication. 
(The utility line will require a Section 
10 permit if In navigable waters of the 
United States. See 33 CFR Part 322 

(2) Material discharged for bank sta¬ 
bilization, provided that the bank sta¬ 
bilization activity is less than 500 feet in 
length, Is necessary for erosion preven¬ 
tion. and is limited to less than an aver¬ 
age of one cubic yard per running foot 
along the bank, provided further that no 
material for bank stabilization is placed 
Ln any wetland area, and provided fur¬ 
ther that no material is placed In any 
locality or in any manner so as to impair 
surface water flow' into or out of any 
wetland area. (This activity w'ill require 
a Section 10 permit if in navigable wa¬ 
ters of the United States. See 33 CFK 
part 322.) ; 
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<3> Minor road crossing fills Includ¬ 
ing all attendant features both tempo¬ 
rary and permanent that are part of a 
single and complete crossing of a non- 
tidal waterbody, provided that the cross¬ 
ing is culvertcd or bridged to prevent 
the restriction of expected high flows 
and provided further that discharges 
Into any wetlands adjacent to the water- 
body do not extend beyond 100 feet on 
either side of the ordinary high water 
mark of that waterbody. A ‘‘minor road 
crossing 1UT* is defined as a crossing that 
involves the discharge of less than 200 
cubic yards of HU material below the 
plane of ordinary high water. The cross¬ 
ing will require a permit from the U8 
Coast Guard if located In navigable wa¬ 
ters of the United States (see 33 USC 
4on: 

<4* Fill placed incidental to the con¬ 
struction of bridges across tidal waters 
including cofferdams, abutments, foun¬ 
dation seals, piers, and temporary con¬ 
struction and access fills. Approach fills 
and causeways are not included in this 
permit and will require an Individual or 
general Section 404 permit if located in 
waters of the United States; these fills 
as well as the bridge itself will also re¬ 
quire a permit from the U.S. Coast 
Guard; and 

<5> The repair, rehabilitation or re¬ 
placement of any previously authorized, 
currently serviceable fill, or of any cur¬ 
rently serviceable fill discharged prior 
to the requirement for authorization; 
provided such repair, rehabilitation or 
replacement does not result in a devia¬ 
tion from the specifications of the orig¬ 
inal work, and further provided that 
the fill to be maintained has not been 
put to uses differing from uses specified 
for it in any permit authorizing its orig¬ 
inal construction. 

<b> For the purposes of Section 404. 
the following conditions must be satisfied 
prior to any discharge of dredged or fill 
material associated with the activities 
described above: 

• 1 > That the discharge will not be lo¬ 
cated in the proximity of a public water* 
supply Intake; 

(2) That the discharge will not occur 
in areas of concentrated shellfish pro¬ 
duction; 

<3) That tiie discharge will not de¬ 
stroy a threatened or endangered species 
as identified under the Endangered Spe- 
rles Act. or endanger the critical habitat 
of such species; 

<4* That the discharge will not dis¬ 
rupt the movement of those species of 
aquatic life indigenous to the waterbody; 

(5» That the discharge will consist of 
suitable material free from toxic pollu¬ 
tants in other than trace quantities; 

<6> That the fill created by the dis¬ 
charge will be properly maintained to 
prevent erosion and other non-point 
Purees of pollution; and 

<7 1 That the discharge will not occur 
in a component of the National Wild and 
Scenic River System or In a component 
of a State wild and scenic river system. 
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§ 323.1 —1 DUrrciionary authority to re¬ 
quire individual or grneml permit*. 

Notwithstanding the provisions of 
34 323.4-1. 323.4-2 and 323.4-3. above, 
the procedures of this regulation and 33 
CFR Part 325. Including those pertaining 
to individual and general permits, shall 
apply to any dischargers) of dredged or 
fill materia] if the District Engineer 
determines that the concerns of the 
aquatic environment, as expressed in the 
guidelines (see 40 CFR Part 230) indicate 
the need for such action because of indi¬ 
vidual and/or cumulative adverse im¬ 
pacts to the affected waters. In such 
cases, he shall take such steps as are 
necessary to notify persons who would be 
affected by such action. If the Regional 
Administrator. EPA, advises the District 
Engineer that the concerns for the 
aquatic environment as expressed in the 
Section 404(b) Guidelines require asser¬ 
tion of Jurisdiction under 3 323.4-4, and 
the District Engineer and Division Engi¬ 
neer disagree, the Office of the Chief of 
Engineers (DAEN-CWO-N and DAEN- 
CCH) shall be notified for further co¬ 
ordination and resolution with the 
Administrator. 

§ 323.5 Special polirir* and procedure*. 

The Secretary of the Army has dele¬ 
gated to the Chief of Engineers the au¬ 
thority to issue or deny Section 404 per¬ 
mits. (See Appendix A.) The following 
additional special procedures shall also 
be applicable to the evaluation of permit 
applications under this regulation: 

(a) EPA Guidelines. Applications for 
permits for the discharge of dredged or 
fill material into waters of the United 
States will be reviewed in accordance 
with guidelines promulgated by the Ad¬ 
ministrator, EPA. under authority of Sec¬ 
tion 404(b) of the Federal Water Pollu¬ 
tion Control Act. (See 40 CFR Part 230.) 
If the EPA guidelines alone prohibit the 
designation of a proposed disposal site, 
the economic impact on navigation and 
anchorage of the failure to authorize the 
use of the proposed disposal site will also 
be considered in evaluating whether or 
not the proposed discharge is in the pub¬ 
lic interest. 

tb) Coordination with EPA . Prior to 
actual Issuance of permits for the dis¬ 
charge of dredged or fill material in 
waters of the United States. Corps of 
Engineers officials will advise appropriate 
Regional Administrators. EPA, of the 
intent to issue permits to which EPA has 
objected, recommended conditions, or for 
which significant changes are proposed. 
If the Regional Administrator advises, 
within fifteen days of the advice of the 
intent to issue, that he objects to the 
issuance of the permits, the case will be 
forwarded to the Chief of Engineers in 
accordance with 33 CFR 325.11 for fur¬ 
ther coordination with the Administra¬ 
tor, EPA, and decision. The report for¬ 
warding the case will contain an analysis 
of the economic impact on navigation 
and anchorage that would occur by fail¬ 
ing to authorize the use of a proposed 
disposal site, and whether there are other 
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economically feasible methods or sites 
available other tlian those to which the 
Regional Administrator objects. 

Appendix A.—Deletion of Authority To 
1s5ui oft Dent Puxm ro« tkk Discharge 
or Dekogigd oh Fill Material Into Navi¬ 
gable Wattes 

March 12, 1973. 

Pursuant to the authority vested In me by 
Section 404 of the Federal Water Pollution 
Control Act Amendments of 1972, 86 Stat 816, 
P.L. 92-500. X hereby authorise the Chief of 
Engineers and his authorized representatives 
to Issue or deny permits, after notice and op¬ 
portunity for public hearing*, for the dis¬ 
charge of dredged or filled material Into navi¬ 
gable waters at specified disposal sites. Tho 
Chief or Engineers shall. In exercising such 
authority, evaluate the Impact of the pro¬ 
posed discharge on the public Interest. All 
permits issued shall specify a disposal site for 
the discharge of the dredged or fill material 
through the application of guidelines devel¬ 
oped by the Administrator of the Environ¬ 
mental Protection Agency and myself. In 
those cases where these guidelines would pro¬ 
hibit the specification of a disposal site, the 
Chief of Engineers, in his evaluation of 
whether the proposed discharge la In the pub¬ 
lic Interest. Is authorized also to consider tho 
economio impact on navigation and anchor¬ 
age which would occur by failing to authorize 
the use of a proposed disposal site. The per¬ 
mits so granted may be made subject to tuch 
apodal conditions as the Chief of Engineers 
or his authorized representatives may con¬ 
sider necessary In order to effect the purposes 
of the above Act. other pertinent laws and 
any applicable memoranda of understanding 
between the Secretary of the Army and heads 
of other governmental agencies. 

The Chief of Engineers and his authorized 
representative shall exercise the authority 
hereby delegated subject to such conditions 
as I or my authorized representative may 
from time to time impose. 

Kknneth E. BnLirt?, 
Acting Secretary of the Army. 


PART 324—PERMITS FOR OCEAN DUMP¬ 
ING OF DREDGED MATERIAL 

Sec. 

324.1 General. 

324.2 Definitions. 

3243 Activities requiring permits. 

324.4 Special procedures. 

Appendix A.—Delegation of authority. 

Authoritt: 33 UJ3.C. 1413. 

g 324.1 Onerul. 

This regulation prescribes in addition 
to the general policies of 33 CFR 320.4 
and procedures of 33 CFR Part 325. those 
special policies, practices and procedures 
to be followed by the Corps of Engineers 
in connection with the review of appli¬ 
cations for Department of the Army per¬ 
mits to authorize the transportation of 
dredged material by vessel for the pur¬ 
pose of dumping it in ocean waters at 
dumping sites designated under 40 CFR 
Part 228 pursuant to Section 103 of the 
Marine Protection. Research and Sanctu¬ 
aries Act of 1072. as amended (33 USC 
1413) (hereinafter referred to as Section 
103). See 33 CFR 320.2(h). Activities in¬ 
volving the transportation of dredged 
material for the purpose of dumping m 
the ocean waters also require Depart¬ 
ment of the Army permits under Section 
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10 of the River and Harbor Act of 1899 
(33 USC 403) for the dredging in navi¬ 
gable waters of the United States. Appli¬ 
cants for Department of the Army per¬ 
mi ts un der this Part should also refer to 
33 CFR Part 322 to satisfy the require¬ 
ments of Section 10. 

§ 324.2 l >r fin if ion*. 

For the purpose of this regulation, the 
following terms ore defined: 

(a) The term "ocean waters" means 
those waters of the open seas lying sea¬ 
ward of the base line from which the ter¬ 
ritorial sea is measured, as provided for 
In the Convention on the Territorial Sea 
and the Contiguous Zone (15 UST 1606; 
TIAS 5639). 

(b> The term "dredged material" 
means any material excavated or 
dredged from navigable waters of the 
United States or ocean waters. 

(c) The term "transport" or "trans¬ 
portation" refers to the carriage and re¬ 
lated handling of dredged material by 
a vessel. 

§ 32 1.3 Activities requiring permit*, 

(a> General. Department of the Army 
permits are required for the transporta¬ 
tion of dredged material for the purpose 
of dumping it in ocean waters. 

<b) Activities of Federal agencies. (1) 
The transportation of dredged material 
for the purpose of dumping in ocean 
waters done by or on behalf of any Fed¬ 
eral agency other than the activities of 
the Corps of Engineers are subject to the 
procedures of this regulation. Agreement 
for construction or engineering services 
performed for other agencies by the 
Corps of Engineers does not constitute 
authorization under the regulation. Divi¬ 
sion and District Engineers will therefore 
advise Federal agencies accordingly and 
cooperate to the fullest extent In the 
expeditious processing of their applica¬ 
tions. The activities of the Corps of En¬ 
gineers that involve the transportation 
of dredged material for dum ping In ocean 
waters are regulated by 33 CFR 209.145. 

(2) The policy provisions set out in 33 
CFR 320.4(j) relating to State or local 
authorizations do not apply to work or 
structures undertaken by Federal agen¬ 
cies, except where compliance with non- 
Federal authorization Is required by Fed¬ 
eral law or Executive policy. Federal 
agencies are required to comply with the 
substantive State, interstate, and local 
water-quality standards and effluent 
limitations as are applicable by law that 
are adopted in accordance with or effec¬ 
tive under the provisions of the Marine 
Protection, Research and Sanctuaries 
Act of 1972, as amended, and related 
laws in the design, construction, man¬ 
agement. operation, and maintenance of 
their respective facilities. (See Executive 
Order No. 11752, dated 17 Dec 73.) They 
are not required, however, to obtain and 
provide certification of compliance with 
effluent limitations and water-quantity 
standards from State or interstate water 
pollution control agencies in connection 
with activities Involving discharges Into 
ocean waters. 
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§ 324.4 Special procedure*. 

The Secretary of the Army has dele¬ 
gated to the Chief of Engineers the au¬ 
thority to Issue or deny Section 103 per¬ 
mits. »See Appendix A.) The following 
additional procedures shall also be ap¬ 
plicable under tills regulation. 

<a> Public notice. For all applications 
for Section 103 permits, the District En¬ 
gineer will issue a public notice which 
shall contain, in addition to the infor¬ 
mation specified in 33 CFR 325.3. the 
following information: 

il) The location of the proposed dis¬ 
posal site and its physical boundaries: 

i2> A statement as to whether the site 
has been designated for use by the Ad¬ 
ministrator, EPA. pursuant to Section 
102<c> of the Act; 

(3) If the proposed disposal site has 
not been designated by the Administra¬ 
tor, EPA a description of the character¬ 
istics of the proposed disposal site and an 
explanation as to why no previously des¬ 
ignated disposal site is feasible; 

(4) A brief description of known 
dredged materia) discharges at the pro¬ 
posed disposal site; 

<5) Existence and documented effects 
of other authorized dumpings that have 
been made in the dumping area (e.g„ 
heavy metal background reading and or¬ 
ganic carbon content*; 

< 6) An estimate of tlic length of time 
during which disposal will continue at 
the proposed site; 

ilf Characteristics and composition of 
the dredged material; and 

(8) A statement concerning a prelim¬ 
inary determination of the need for and/ 
or availability of an environmental im¬ 
pact statement. 

(b) Evaluation. Applications for per¬ 
mits for the transportation of dredged 
material for the purpose ol dumping it 
In ocean waters will be evaluated to de¬ 
termine whether the proposed dumping 
will unreasonably degrade or endanger 
human health, welfare, or amenities, or 
the marine environment, ecological sys¬ 
tems or economic potentialities. In mak¬ 
ing this evaluation, criteria established 
by the Administrator, EPA, pursuant to 
Section 102 of the Marine Protection Re¬ 
search and Sanctuaries Act of 1972, as 
amended, shall be applied including an 
evaluation of the need for the ocean 
dumping and including the availability 
of alternatives to ocean dumping. Where 
ocean dumping is determined to be nec¬ 
essary, the District Engineer will, to the 
extent feasible, specify disposal sites us¬ 
ing the recommendations of the Admin¬ 
istrator pursuant to Section 102 (c* of the 
Act. See 40 CFR Parte 220 to 229. 

(C) EPA review. If the Regional Ad¬ 
ministrator, EPA, advises the District 
Engineer that the proposed dumping will 
comply with the criteria the District En¬ 
gineer shall complete his evaluation of 
the Section 103 application under this 
regulation and 33 CFR Parte 320 and 325. 
If, however, the Regional Administrator 
advises the District Engineer that the 
proposed dumping will not comply with 
the Criteria, the District Engineer will 
proceed as followrs. 


(1) The District Engineer shall deter, 
mine whether there is an economically 
feasible alternative method or site avail, 
able other than the proposed ocean dis¬ 
posal site. If there are other feasible al¬ 
ternative methods or sites available, the 
District Engineer shall evaluate them in 
accordance with 33 CFR Parts 320, 322, 
323, 325 and this regulation, as appro- 
priate. 

(2) If the District Engineer make, a 
determination that there is no econom¬ 
ically feasible alternative method or site 
available, he shall so advise the Regional 
Administrator of his Intent to issue the 
permit setting forth his reasons for su.h 
determination. 

(d) EPA objection , If the Regional 
Administrator advises, within 15 days of 
the notice of the intent to issue, that he 
still objects to the issuance of the per¬ 
mit. the case will be forwarded to the 
Chief of Engineers, for further coordi¬ 
nation with the Administrator, EPA. and 
decision. The report forwarding the case 
will contain, in addition to the analysis 
required by 33 CFR 325.11, an analysis of 
whether there are other economically 
feasible methods or sites available to dis¬ 
pose of the dredged material. 

(e) Chief of Engineers review. The 
Chief of Engineers shall evaluate the 
permit application and make a decision 
to deny the permit or recommend Its is¬ 
suance. If the decision of the Chief of 
Engineers is that ocean dumping at the 
proposed disposal site is required be¬ 
cause of the unavailability of economi¬ 
cally feasible alternatives, he shall so 
certify and request that the Secretary of 
the Army seek a waiver from the Ad¬ 
ministrator. EPA, of the Criteria or of 
the critical site designation in accord¬ 
ance with 40 CFR 225.4. 

ArraNinx A — DnjcoATioif or AtmioiSTir To 

Ism ux os Du ny Pub Mira fob tub Tbaxsivh- 

tation or Darncro Matrual fob tub Pvb- 

fobb or Dumping rr Into Occam Wattrs 

Mabcti 13, 1073. 

Pursuant to the authority vented In me by 
-Section 103 of the Marina Protection. Rc- 
aearch. and Sanctuaries Act of 1072, 86 SUL 
1052. Pub U. 02 532, 1 hereby author hr the 
Chief of Englnccm and hU authorized repre- 
acntatlves to liwrue or deny permits, after 
notice and opportunity for public bearing 
for the transportation of dredged materia! 
for the purpose of dumping It In ocean wa¬ 
ters. The Chief of Engineers and hi* author¬ 
ised representative* shall, In exercising *urh 
authority, evaluate the Impact of the pro¬ 
posed dumping on the public Interest 
permit shall be issued unles* a determination 
to made that the proposed dumping will not 
unreasonably degrade or endanger human 
health, welfare, or amenities, or the marine 
environment, ecological systems, or economic 
potentialities. In malting this do termination, 
those criteria for ocean dumping established 
by the Administrator of the Knvlronmcn *1 
Protection Agency pursuant to Section 102 
(a) of the above Act which relate to the 
effects of the proposed dumping shall be ap¬ 
plied. In addition, based upon an evaluation 
of the potential effect which a permit denial 
will have on navigation, economic and in¬ 
dustrial development, and foreign and do¬ 
mestic commerce of the United State*, the 
Chief of Engineer* or his authorized repre¬ 
sentatives. In evaluating the permit apph- 
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cation, *haH make an Independent determl- 
DA'.ton an to the need for the dumping, other 
po.v<ible methods cf disposal, and appropri¬ 
ate locations for the dumping. In consider¬ 
ing appropriate disposal sites, recommended 
designated by the Administrator of the 
Environmental Protection Agency pursuant 
to Section 102(c) of the above Act will be 
tit Hired to the extent feasible. Prior to Issuing 
any permit, the Chief of Engineers or hi* 
authorized representatives shall first notify 
the Administrator of the Environmental 
Protection Agency or h s authorized repre¬ 
sentative cf his Intention to do so. In any 
cast in which the Administrator or his au¬ 
thorized representative disagrees with Ibe 
determination of the Chief of Engineers or 
hU authorized representative a* to compli¬ 
ance with the criteria established pursuant 
to Section 102(a) of the above Act relating 
to the effects of the dumping cr with the re¬ 
actions established pursuant to Section 
102(c) of the above Act relating to critical 
areas, the determination of the Administra¬ 
tor or hts authorized representative shall 
prevail If. In any such case the Chief of 
Engineers or hla Director rf Civil Works And* 
that, in the disposition of dredged material, 
there is no economically feasible method or 
site available other than a dumping site the 
utilization of which would result In non- 
compliance with such criteria or restriction*, 
he 'hull so certify and request that I seek a 
waiver from the Administrator of the Envi¬ 
ronmental Protection Aeency of the specific 
rtqu.remenUi Involved. Unless the Adminis¬ 
trator of the Environmental Protection 
Agency grants a waiver, th<* Chief of Engi¬ 
neers or hi* authorized representatives shall 
not Issue a permit which does not comply 
with Mich criteria and restrictions. The per¬ 
mits so grunted may be made subject to such 
special conditions as the Chief of Engineers 
or hla authorized representatives may con¬ 
sider necessary In order to effect the pur- 
poses of the above Act, other pertinent law*, 
sr.d any applicable memoranda of under¬ 
standing between the Secretary of the Army 
and the heads of other governmental 
nancies. 

The Chief of Engineers and his authorized 
representative ahull exercise the authority 
hereby delegated subject to such conditions 
an I or my authorized representative may 
from time to time Impose. 

Kennkth E. BzLnu, 
Acting Secrtary of the Army. 


PART 325— PROCESSING OF DEPART¬ 
MENT OF THE ARMY PERMITS 

Sec. 

325-1 Application* for permits. 

326 2 Processing of application*. 

325 3 Public notice. 

325 4 Environmental Impact statement. 

326 5 Form* of authorization. 

325 6 Duration of authorization*. 

325,7 Mod meat ton, suspension, or revoca¬ 
tion of authorization*. 

325 8 Authority to Issue or deny authori¬ 
zations. 

325 & Supervision and enforcement. 

325.10 Publicity. 

325.11 Report*. 

Appendix A—Permit Form. 

Appendix B— Army/Interior Memorandum 
of Understanding. 

Acthouitt: 33 UAC. 401 et seo.: 33 UAC. 

1344; 33 U.8.C. 1413. 

8 323.1 Application* for permit*. 

<*> General The processing proce¬ 
dures of this regulation (Part 325) apply 


to any form of Department of the Army 
permit. Special procedures and addi¬ 
tional Information are contained in Parts 
320 through 324. This Part Is arranged 
In the basic timing sequence used by the 
Corps of Engineers In processing Depart¬ 
ment of the Army permits. 

(b) Application form. Any person pro¬ 
posing to undertake any activity requir¬ 
ing Department of the Army authoriza¬ 
tion as specified in 33 CFR 321-324 must 
apply for a permit to the District Engi¬ 
neer in charge of the District where the 
proposed activity is to be performed. Ap¬ 
plications for permits mast be prepared 
in accordance with Instructions in Engi¬ 
neer Pamphlet 1145-2-1, "A Guide for 
Applicants/* utilising the prescribed ap¬ 
plication form (ENG Form 4345>. The 
form and pamphlet may be obtained 
from the District Engineer having juris¬ 
diction over the waterway in which the 
proposed activity will be located. Local 
variations of the application form for 
purposes of facilitating coordination 
with State and local agencies may be 
used. 

(c) Content of application. (1) Gen¬ 
erally. the application must include a 
complete description of the proposed 
activity including necessary drawings, 
sketches or plans; the location, purpose 
and intended use of the proposed activ¬ 
ity; scheduling of the activity; the names 
and addresses of adjoining property 
owners; the location and dimensions of 
adjacent structures; and the approvals 
required by other Federal, interstate. 
State or local agencies for the work, in¬ 
cluding all approvals received or denials 
already made. 

(2) If the activity involves dredging in 
waters of the United States, the applica¬ 
tion must include a description of the 
type, composition and quantity of the 
material to be dredged, the method of 
dredging, and the site and plans for dis¬ 
posal of the dredged material. 

(3) If the activity includes the dis¬ 
charge of dredged or fill material in the 
waters of the United States or the trans¬ 
portation of dredged material for the 
purpose of dumping it in ocean waters, 
the application must include the source 
of the material; a description of the 
type, composition and quantity of the 
material; the method of transporta¬ 
tion and dLspo&al of the material; 
and the location bf the disposal 
site. (See Part 324 for additional infor¬ 
mation requirement* on ocean dumping 
applications.) Certification under Sec¬ 
tion 401 of the Federal Water Pollution 
Control Act is required for such dis¬ 
charges into waters of the United States. 

(4) If the activity includes the con¬ 
struction of a fill or pile or float-sup¬ 
ported platform, the project description 
must Include the use and specific struc¬ 
tures to be erected on the fill or platform. 

(d) Additional information. In addi¬ 
tion to the information indicated in sub- 
paragraph (c). above, the applicant will 
be required to furnish such additional in¬ 
formation as the District Engineer may 
deem necessary to assist him In his 
evaluation of the application. Such 
additional information may include 


environmental data and information on 
alternate methods and sites, as may be 
necessary for the preparation of the En¬ 
vironmental Assessment or Environmen¬ 
tal Impact Statement (see § 325.4). 

(e) Signature of application. The ap¬ 
plication must be signed by the person 
who desires to undertake the proposed 
activity; however, the application may 
be signed by a duly authorized agent if 
accompanied by a statement by that per¬ 
son designating the agent and agreeing 
to furnish, upon request, supplemental 
Information in support of the applica¬ 
tion. In either case, the signature of the 
applicant will be understood to be an af¬ 
firmation that he possesses the authority 
to undertake the activity proposed in his 
application, except where the lands are 
under the control of the Corps of Engi¬ 
neers. In which cases the District Engi¬ 
neer will coordinate the transfer of the 
real estate and the permit action. When 
the application is submitted by an agent, 
the application may include the activity 
of more than one oivner provided the 
character of the activity of each owmer is 
similar and in the same general area. 

(f) Fees. Fees are required for permit 
applications under Section 404 of the 
Federal Water Pollution Control Act 
Amendments of 1972. Section 103 of the 
Marine Protection, Research and Sanc¬ 
tuaries Act of 1972. as amended, and 
Sections 9 and 10 of the River and Har¬ 
bor Act of 1899. A fee of $100.00 will be 
charged when the planned or ultimate 
purpose of the project is commercial or 
industrial in nature and is in support of 
operations that charge for the produc¬ 
tion. distribution or sale of goods or serv¬ 
ices. A $10 00 fee will be charged for 
permit applications when the work is 
non-commercial in nature and provides 
personal benefits that have no connec¬ 
tion with a commercial enterprise. The 
final decision as to basis for fee (commer¬ 
cial vs. non-commercial) shall be solely 
the responsibility of the District Engi¬ 
neer. No fee will be charged if the appli¬ 
cant withdraws his application at any 
time prior to issuance of the permit and/ 
or if his application is denied. Collection 
of the fee will be deferred until the appli¬ 
cant is notified by the District Engineer 
that a public interest review has been 
completed and that the proposed activity 
has been determined to be in the public 
interest. Upon receipt of this notification 
the applicant will forward a check or 
money order to the District Engineer, 
made payable to the Treasurer of the 
United States. The permit will then be 
Issued upon receipt of the application 
fee. Multiple fees are not to be charged 
If more than one law is applicable. Any 
modification significant enough to re¬ 
quire a permit will also require a fee. No 
fee will be assessed when a permit Is 
transferred from one property owner to 
another. No fees will be charged for time 
extensions or general permits. Agencies 
or Instrumentalities of Federal, State or 
local governments will not be required 
to pay any fee In connection with the 
applications for permits. This fee struc¬ 
ture will be reviewed from time to time. 
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§ 323.2 Pror«»4ti« of application*. 

(a) Standard procedures , cl) When 
an application for a permit is received, 
the District Engineer shall immediately 
assign it a number for Identification, 
acknowledge receipt thereof, and advise 
the applicant of the number assigned to 
It. He shall revtew the application for 
completeness, and obtain from the ap¬ 
plicant any additional information he 
deems necessary for further processing. 

<2) When ail required information has 
been provided, the District Engineer will 
issue a public notice as described in 
i 325.3, below, unless specifically ex¬ 
empted by other provisions of this regu¬ 
lation. 

<3> The District Engineer shall con¬ 
sider all comments received in response 
to the public notice (see t 325.3) in Uls 
subsequent actions on the permit appli¬ 
cation. Receipt of the comments will be 
acknowledged and they will be made a 
part of the official file on the applica¬ 
tion. Comments received as form letters 
or petitions may be acknowledged as a 
group to the person or organization re¬ 
sponsible‘for the form letter or petition. 
If comments relate to matters within 
the special expertise of another Federal 
agency, the District Engineer may seek 
the advice of that agency. The applicant 
must be given the opportunity to furnish 
the District Engineer his proposed reso¬ 
lution or rebuttal to all objections from 
Government agencies and other substan¬ 
tive adverse comments before final deci¬ 
sion will be made on the application. 

<4> The District Engineer shall pre¬ 
pare an Environmental Assessment on all 
applications. The Environmental Assess¬ 
ment shall be dated, signed, and placed 
in the record and shall include the ex¬ 
pected environmental impacts of the pro¬ 
posal. Where the District Engineer has 
delegated authority to sign permits for 
and in his behalf, he may similarly dele¬ 
gate the signing of the Environmental 
Assessment In those cases requiring an 
Environmental Impact Statement <KIS>, 
the draft EI8 may serve as the Environ¬ 
mental Assessment. Where an EIS is not 
prepared, the Environmental Assessment 
will include a statement that the decision 
on the application is not a major Federal 
action significantly affecting the quality 
of the human environment. 

Tile District Engineer shall also 
evaluate the proposed application to de¬ 
termine the need for a public hearing 
pursuant to 33 CFR Part 327. 

<6> After all above actions have been 
completed, the District Engineer will de¬ 
termine in accordance with the record 
and applicable regulations whether or 
not the permit should be issued. He shall 
prepare a Findings of Fact on all appli¬ 
cations to support his determination. The 
Findings of Fact shall Include the Dis¬ 
trict Engineer s views on the probable 
effect of the proposed work on the public 
interest Including conformity with the 
guidelines published for the discharge of 
dredged or fill material in waters of the 
United States (40 CFR Port 230) or with 
the criteria for dumping of dr edged 
material in ocean waters (40 CFR Parts 
220 to 229), If applicable, and the con- 
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elusions of the District Engineer. The 
Findings of Fact shall be dated, signed, 
and included in the record prior to final 
action on the application. Where the Dis¬ 
trict Engineer has delegated authority to 
sign permits for and in his behalf, he 
may similarly delegate the signing of live 
Findings of Fact. If a permit is war¬ 
ranted. the District Engineer will deter¬ 
mine the conditions and duration which 
should be incorporated into the permit. 
In accordance with the authorities speci¬ 
fied In § 325.8, the District Engineer will 
take final action or forward the applica¬ 
tion with ail pertinent comments, rec¬ 
ords. and studies, including the final 
Environmental Impact Statement, if 
prepared, through channels to the official 
authorized to make the final decision. 
The report forwarding the application 
for decision will be in the format pre¬ 
scribed in 8 325.11. Notice that the appli¬ 
cation has been forwarded to higher 
headquarters will be furnished the appli¬ 
cant and to any Federal agency express¬ 
ing an Interest in tin? application. Such 
notice shall not divulge the District 
Engineer’s recommendations. In those 
cases where the application is forwarded 
for decision in the format prescribed in 
8 325.11. the report will serve as the Find¬ 
ings of Fact. 

(7f If the final decision Is to deny the 
permit, the applicant will be advised in 
writing of the reason for denial. If the 
final decision is to issue the permit, the 
issuing official will forward two copies of 
the draft permit to the applicant for 
signature accepting the conditions of the 
permit. The applicant will return both 
signed copies to the issuing official who 
then signs and dates the permit. The per¬ 
mit is not valid until signed by the issu¬ 
ing official. Final action on the permit 
application is the signature on the letter 
notifying the applicant of the denial of 
his application or signature of the issu¬ 
ing official on the authorizing document. 

(8) The District Engineer will publish 
monthly a list of permits issued or denied 
during the previous month. The list will 
identify each action by public notice 
number, name of applicant, and brief 
description of activity involved. This list 
will be distributed to all persons who re¬ 
ceived any of the public notices listed. 

(9) If the applicant falls to respond 
within 45 days to any request or inquiry 
of the District Engineer, the District 
Engineer may advise the applicant by 
certified letter that his application will 
be considered as having been withdrawn 
unless the applicant responds thereto 
within thirty days of the date of the 
letter. 

<b> Procedures for particular types of 
permit situations . <1> If the District 
Engineer determines that water quality 
certification for the proposed activity Is 
necessary under the provisions of the 
Federal Water Pollution Control Act. he 
shall so notify the applicant and obtatn 
from him either the appropriate certifi¬ 
cation or a copy of his application for 
such certification. The District Engineer 
may Issue the public notice of the appli¬ 
cation jointly with the certifying agency 
if arrangements for such Joint notices 


have been approved by the Division 
Engineer. When the activity may affect 
the waters of another State, a copy o! 
the certification will be forwarded to the 
Regional Administrator of EPA who shall 
determine if the proposed activity may 
affect the quality of the waters of any 
State or States other than the State in 
which the work is to be performed. If he 
needs supplemental information in order 
to make this determination, the Regional 
Administrator may request it from the 
District Engineer who shall obtain it 
from the applicant and forward it to the 
Regional Administrator. The Regional 
Administrator shall, within thirty days 
of receipt of the application, certification 
and supplemental information, notify 
the affected State, the District Engineer 
and the applicant in the event such a 
second State may be affected. The sec¬ 
ond State then has sixty days to advise 
the District Engineer that It objects to 
the Issuance of the permit on the basis 
of the effect on the quality of its waters 
and to request a hearing. No authoriza¬ 
tion will be granted until required certi¬ 
fication has been obtained or has been 
waived. Waiver is deemed to occur if the 
certifying agency fails or refuses to act 
on a request for certification within a 
reasonable period of time after receipt of 
such request. The request for certification 
must be made in accordance with the 
regulations of the certifying agency. In 
determining whether or not a waiver 
period has commenced, the District 
Engineer will verify that the certifying 
agency has received a valid request for 
certification. Three months shall gen¬ 
erally be considered to be a reasonable 
period of time. If. however, special 
circumstances identified by the District 
Engineer require that action on im 
application be taken within a more 
limited period of time, the District 
Engineer shall determine a reasonable 
lesser period of time, advise the certify¬ 
ing agency of the need for action by a 
particular date and that, if certification 
ls not received by that date, it will be 
considered that the requirement for 
certification has been waived. Similarly 
if it appears that circumstances may 
reasonably require a period of time 
longer than three months, the District 
Engineer may afford the certifying 
agency up to one year to provide the re¬ 
quired certification before determining 
that a waiver has occurred. District 
Engineers shall check with the certifying 
agency at the end of the allotted period 
of time before determining that a waiver 
has occurred. 

(2) If the proposed activity Is to be 
undertaken in a State operating under 
a coastal zone management program 
approved by the Secretary of Commerce 
pursuant to the Coastal Zone ManaKe- 
ment Act (see 33 CFR 320.3(h) K the 
District Engineer shall proceed as 
follows: 

(i) IX the applicant is a Federal agency, 
and the application involves a Federal 
activity in or affecting the coastal zone 
or a Federal development project in the 
coastal zone, the District Engineer shall 
forward a copy of the public notice to 
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the agency of the 8tate responsible for 
reviewing the consistency of Federal 
activities. The Federal agency applicant 
shall be responsible for complying with 
the Coastal Zone Management Act's 
directives for ensuring that Federal 
agency activities are undertaken In a 
manner which is consistent, to the 
maximum extent practicable, with ap¬ 
proved coastal zone management pro¬ 
grams. (Set 15 CFR Part 930.) If the 
State coastal zone agency objects to the 
proposed Federal activity on the basts of 
its inconsistency with the State's ap¬ 
proved coastal zone management pro¬ 
gram, the District Engineer shall not 
make a final decision on the application 
until the disagreeing parties have had an 
opportunity to utilize the procedures 
specified by the Coastal Zone Manage¬ 
ment Act for resolving such disagree¬ 
ments. 

(11) IX the applicant is not a Federal 
agency and the application involves an 
activity affecting the coastal zone, the 
District Engineer shall obtain from the 
applicant a certification that his pro¬ 
posed activity compiles v 1th and will be 
conducted in a manner that is consist¬ 
ent with the approved State coastal zone 
management program Upon receipt of 
the cortiftcaUan. the District Engineer 
will forward a copy of the public notice 
<which will include the applicant's cer¬ 
tification statement) to the State coastal 
rone agency and request its concur¬ 
rence or objection. The District Engineer 
can Lssue the public notice of the appli¬ 
cation jointly with the State agency if 
arrangements for such Joint notices 
have been approved by the Division En¬ 
gineer If the State agency objects to 
the certification or issues a decision In¬ 
dicating that the proposed activity re¬ 
quires further review, the District En¬ 
gineer shall not issue the permit until 
the State concurs with the certification 
statement or the Secretary of Commerce 
determines that the proposed activity is 
consistent with the purposes of the 
Coastal zone Management Act or is nec¬ 
tary in the interest of national secu¬ 
rity. if the Stale agency fails to con¬ 
cur or object to a c^rUfic Uon state¬ 
ment within six months of the State 
agency’s receipt ol the certification 
statement* State agency concurrence 
*ith the certification statement shall be 
conclusively presumed. 

<3> If the proposed activity involves 
any property listed or eligible for list¬ 
ing in the National Register of Historic 
Places (which is published in its entirety 
in the Federal Rkoittxi rnnualiy in 
February with addenda published each 
month), the District Engineer will pro¬ 
ceed in accordance with 33 CFR Part 
305. 

( 4) If the proposed activity consists 
of the dredging of an access channel 
&nd or berthing facility associated with 
mi authorized Pedenl navigation proj- 
*ct, the activity will be included in the 
Pmnnlng and coordination of the con¬ 
struction or maintenance of the Fed¬ 
eral project to the maximum extent fea¬ 
sible Separate notice, hearing, and En¬ 
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vironmental Impact Statement will not 
be required for activities so included and 
coordinated: and the public notice is¬ 
sued by the District Engineer for these 
Federal and associated non-Federal ac¬ 
tivities will be the notice of intent to is¬ 
sue permits for those included non-Fed¬ 
eral dredging activities. The decision 
whether to issue or deny such a permit 
will be consistent with the decision on 
the Federal project unless special con¬ 
siderations applicable to the proposed 
activity ore Identified. (Src 9 322 5(a).) 

(5) Copies of permits will oe furnished 
to other agencies in appropriate cases as 
follows: 

U) If the activity Involves the con¬ 
struction of structures or artificial is¬ 
lands on the outer continental shelf, to 
the Director. Defense Mapping Agency. 
Hydrographic Center. Washington. D.C. 
20390: Attention, Code N512 and to the 
Director. National Ocean Survey. NOAA, 
Department of Commerce, Rockville, 
Maryland 20353. 

<li) If the activity Involves the con¬ 
struction of structures to enhance fish 
propagation (fish hr verts) along the 
coasts of the United States, to Defense 
Mapping Agency. Hydrographic Center 
and National Ocean Survey as In <l>. 
above, and to the Director, Office of 
Marine Recreational Fisheries, National 
Marine Fisheries Service. Washington. 
D.C. 20235. 

<iil> If the activity Involves the erec¬ 
tion of on aerial transmission line across 
a navigable water of the United States, 
to the Director. National Ocean Survey. 
NOAA. Department of Commerce. Rock¬ 
ville, Maryland 20852, reference C322. 

<iv> If the activity is listed in subpara¬ 
graphs <l>, (ii), or till), above, or in¬ 
volves the transportation of dredged 
material for the purpose of dumping it 
in ocean waters, to the appropriate Dis¬ 
trict Commander. U.S. Coast Guard. 

(c) Emergency procedures. An ‘ emer¬ 
gen y" is a situation which would result 
in an unacceptable hazard to life or 
severe loss of property if corrective ac¬ 
tion requiring a permit Is not undertaken 
within a time period less than the 
normal time needed to pro ess the ap¬ 
plication under required procedures. In 
such cases the District Engineer will ex¬ 
plain the circumstance and recommend 
special procedures In writing to the Chief 
of Engineers. ATTN: DAEN-CWO-N. 
The Chief of Engineers, upon consulta¬ 
tion with the Secretary of the Army or 
his authorized representative, will in- 
stru-t the District Engineer as to fur¬ 
ther processing of the application. 

td) Timing of processing of applica¬ 
tions. In view of the extensive coordina¬ 
tion with other agencies and the public 
and the study of oil aspects of proposed 
activities required by the above proce¬ 
dures. applicants must allow adequate 
time for the processing of their applica¬ 
tions. The District Engineer will be 
guided by the following time limits for 
the indicated steps in procea&ing permit 
applications: 

(1) Public notice should be issued 
within fifteen days of receipt of oil re¬ 
quired information from the applicant. 
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unless joint notice with State agencies 
is to be used. 

(2) The receipt of comments as a re¬ 
sult of the public notice should not ex¬ 
tend beyond thirty days from the date of 
the notice. However, if unusual circum¬ 
stances warrant, the District Engineer 
may extend the comment period up to a 
maximum of seventy-five days. 

<3> The District Engineer should 
either send notice of denial to the 
applicant or issue the draft permit 
to the applicant for acceptance and 
signature, or forward the application 
to higher headquarters within thirty 
days of one of the following which¬ 
ever is latest* Closing of the public 
notice comment period with no objec¬ 
tions received: receipt uf notice of 
withdrawal of objections; completion 
of coordination following receipt of ap¬ 
plicant's rebuttal of objections; closing 
of the re ord of a public hearing; or ex¬ 
piration of the waiting period following 
the filing of th* final Environmental Im¬ 
pact Statement with CEQ. 

§ 323.3 Public notice. 

<a> General. The Public notice is the 
primary method of advising all inter¬ 
ested parties of the proposed activity for 
which a permit is sought and of soliciting 
comments and information necessary to 
evaluate the probable Impact on the pub¬ 
lic interest The notice must, therefore, 
include sufficient information to give a 
clear understanding of the nature of the 
activity to generate meaningful com¬ 
ments. The notice should include the 
following items of information; 

(1) Applicable statutory authority or 
authorities; 

(2) The name and address of the ap¬ 
plicant; 

(3) The location of the proposed activ¬ 
ity; 

(4) A brief description of the proposed 
activity, its purpose and intended use, 
including a description of the type of 
structures. If any. to be erected on fills, 
or pile or fioat-supnorted platforms, and 
a description of the tyre, composition 
and quantity of materials to be dis¬ 
charged or dumped and means of con¬ 
veyance. See also 33 CFR 324 for addi¬ 
tional information required on ocean 
dumping public notices; 

(5> A rlan and elevation drawing 
showing the general and specific site lo¬ 
cation and character of all proposed ac¬ 
tivities. including the size relationship 
of the proposed structures to the size 
of the impacted waterway and depth of 
water in the area; 

(6) If the proposed activity would 
occur in the territorial seas or ocean 
w*aters, a description of the activity's 
relationship to the baseline from which 
the territorial sea is measured; 

(7) A list of other government au¬ 
thorizations obtained or requested, in¬ 
cluding required certifications relative to 
water quality, coastal zone management, 
or marine sanctuaries; 

(8) A statement concerning a pre¬ 
liminary determination of the need for 
and tor availability of an Environmental 
Impact Statement; 
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(9> Any other available Information 
which may assist interested parties in 
evaluating the likely impact of the pro¬ 
posed activity, if any. on factors affect¬ 
ing the public interest, including en¬ 
vironmental values; and 

<10> A reasonable period of time, 
normally thirty days but not less than 
fifteen days from date of mailing, within 
which interested parties may express 
their views concerning the penult 
application. 

(b) Evaluation factors. A paragraph 
describing the various factors on which 
decisions are based during evaluation of 
a permit application shall be included 
in every public notice. 

(1) Except as provided In paragraph 
<b)(4» below, the following will be in¬ 
cluded : 

The decision whether to Issue a permit 
wUl be based on an evaluation of the prob¬ 
able Impact of the proposed activity on the 
public Interest. That decision will reflect 
the national concern for both protection and 
utilization of Important resources. The 
benefit which reasonably may be expected 
to accrue from the proposal must be 
balanced against Its reasonably foreseeable 
detriments All factors which may be relevant 
to the proposal will be considered: among 
those arc conservation, economics, aesthetics, 
general environmental conoerns. historic 
values. Ash and wildlife values, flood dam¬ 
age prevention, land use. navigation, recrea¬ 
tion. water supply, water quality, energy 
needs, safety, food production and. in gen¬ 
eral, the needs and welfare of the people. 

(2) If the activity involves the dis¬ 
charge of dredged or fill material into 
the waters of the United States or the 
transportation of dredged material for 
the purpose of dumping it in ocean wa¬ 
ters. the public notice shall also indicate 
that the evaluation of the impact of the 

. activity on the public interest will in¬ 
clude application of the guidelines 
promulgated by the Administrator, EPA, 
under authority of Section 404<b> of the 
Federal Water Pollution Control Act <40 
CFTt Part 230) or of the criteria estab¬ 
lished under authority of Section 102<a) 
of the Marine Protection, Research and 
Sanctuaries Act of 1972. as amended «40 
CFR Parts 220 to 228). os appropriate. 
Sec also 33 CFR Part 324. 

<3) If the activity includes the dis¬ 
charge of dredged or fill material in 
the waters of the United States or the 
transportation of dredged material for 
the purpose of dumping it in ocean 
waters, the following statement will also 
be included in the public notice: 

Any peraon may request, In writing, within 
the comment period specified In tills notice, 
that a public hearing be held to consider 
this application. RequesU for public hear¬ 
ings shall state, with particularity, the rea¬ 
sons for holding a public hearing. 

<4> In cases involving construction of 
fixed structures or artificial islands on 
Outer Continental Shelf lands which arc 
under mineral lease from the Depart¬ 
ment of the Interior, the notice will con¬ 
tain the following statement: ‘“Hie de¬ 
cision as to whether a permit will be 
Issued will be based on an evaluation 
of the Impact of the proposed work on 
navigation and national security /* 
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<c> Distribution of public notices. (1) 
Public notices will be distributed for 
posting in post offices or other appro¬ 
priate public places In the vicinity of 
the site of the proposed work and will 
be sent to the applicant, to appropriate 
city and county officials, to adjoining 
property owners, to appropriate State 
agencies, to concerned Federal agencies, 
to local, regional and national shipping 
and other concerned business and con¬ 
servation organizations, to appropriate 
River Basin Commissions, and to any 
other interested party. If in the judg¬ 
ment of the District Engineer the pro¬ 
posal may result in substantial public 
interest, the public notice <without 
drawings! may be published for five con¬ 
secutive days in the local newspaper, and 
the applicant shall reimburse the Dis¬ 
trict Engineer for the costs of publica¬ 
tion. Copies of public notices will be 
sent to all parties who have specifically 
requested copies of public notices, to the 
U.S. Senators and Representatives for 
the area where the work is to be per¬ 
formed. the Field Reprcsentatvic of the 
Secretary of the Interior, the Regional 
Director of the Fish and Wildlife Service, 
the Regional Director of the National 
Park Service, the Regional Administra¬ 
tor of the Environmental Protection 
Agency <EPA). the Regional Director of 
the National Marine Fisheries Service of 
the National Oceanic and Atmospheric 
Administration <NOAA>. the head of the 
State agency responsible for fish and 
wildlife resources, and the District Com¬ 
mander. U.8. Coast Guard, 

(2) In addition to the general distribu¬ 
tion of public notices cited above, notices 
WOT be sent to other addresses in appro¬ 
priate cases as follows: 

<i> If the activity involves structures or 
dredging along the shores of the sea or 
Great Lakes, to the Coastal Engineering 
Research Center, Washington. D.C. 
20016. 

(II) If the activity involves construc¬ 
tion of fixed structures or artificial 
islands on the Outer Continental Shelf or 
In tha territorial seas, to the Deputy As¬ 
sistant Secretary of Defense (Installa¬ 
tions and Housing), Washington, D.C. 
20310: the Director. Defense Mapping 
Agency. Hydrographic Center. Washing¬ 
ton. D.C 20390, Attention. Code N513; 
and the Director. National Ocean Survey, 
NOAA. Department of Commerce, Rock¬ 
ville, Maryland 20852. 

(ill) If the activity involves the con¬ 
struction of structures to enhance fish 
propagation along the Atlantic, Pacific, 
and Gulf coasts, to the Director. Office 
of Marine Recreational Fisheries. Na¬ 
tional Marine Fisheries Service. Wash¬ 
ington. D.C. 20235. 

<iv> If the activity involves the con¬ 
struction of structures which may affect 
aircraft operations or for purposes asso¬ 
ciated with seaplane operations, to the 
Regional Director of the Federal Aviation 
Administration. 

<v) If the activity is in connection with 
a foreign-trade zone, to the Executive 
Secretary. Foreign-Trade Zones Board, 
Department of Commerce, Washington, 
D.C. 20230 and to the appropriate Dis¬ 


trict Director of Customs as Resident 
Representative. Foreign-Trade Zones 
Board. 

(3) It Is presumed that all Interested 
parties and agencies will wish to respond 
to public notices; therefore, a lack of re¬ 
sponse will be interpreted as meaning 
that there is no objection to the applica¬ 
tion. A copy of the public notice with the 
list of the addressees to whom the notice 
was sent will be included in the record. 
If a question develops with respect to r.n 
activity for which another agency lias 
responsibility and that other agency has 
not responded to the public notice, the 
District Engineer may request their com¬ 
ments. Whenever a response to a public 
notice has been received from a member 
of Congress, either in behalf of a constit¬ 
uent or himself, the District Engineer 
will inform the member of Congress of 
the final decision. 

<d> General permit notices (ECS: 
DAEN-CWO-52K For purposes of per¬ 
forming a nationwide analysis of the 
effectiveness of the general permit pro¬ 
gram, Division offices will submit “Public 
Notices on General Permits” reports 
(RCS: DAEN-CWO-52) by COB on the 
15th day. following the end of each quar¬ 
ter. to HQDA (DAEN-CWO-N) Wash¬ 
ington, D.C. 20314. Said reports will be in 
the form of a letter listing the public 
notices published during the previous 
month to announce proposals or to final¬ 
ize issuances of general permits; copies of 
the public notices are to be made inclos¬ 
ures to the reports. Negative reports will 
be submitted if no general permit actions 
have taken place In the Division during 
the reporting period. 

§ 325.1 Environmental inipaet Male* 
menu. 

(a> General . Section 202<2><c) of the 
National Environmental Policy Act of 
1969 (NEPA) requires all Federal agen¬ 
cies, with respect to major Federal ac¬ 
tions significantly affecting the quality of 
the human environment, to submit to the 
President's Council on Environmental 
Quality a detailed statement on: 

(1) The environmental impact of the 
proposed actions. 

<2) Any adverse environmental effects 

which cannot be avoided should the pro¬ 
posal be implemepted. 

<3» Alternatives to the propped 
action. 

(4) The relationship between local 
short-term uses of man’s environment 
and the maintenance and enhancement 
of long-term productivity. 

(6) Any irreversible and IrretrievaiJlc 
commitments of resources which would 
be involved in the proposed action should 
it be implemented. The District Engi¬ 
neer must determine whether such an 
Environmental Impact Statement <E1S» 
is required in connection with each per¬ 
mit application. 

<b) EIS procedures. In addition to the 
procedures required by 33 CFR 209 410 
<ER 1105-2-507). the following special 
procedures apply to the processing of 
permits involving the preparation of an 
EIS. 

<1) The District Engineer, at the 
earliest practicable time prior to the to- 
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nuance of the public notice, shall make 
A preliminary assessment of Impacts of 
the project should It be approved and 
make a preliminary determination as to 
whether the quality of the human envi¬ 
ronment would be significantly offected. 
Thii. preliminary assessment will nor¬ 
mally be based on experience with simi¬ 
lar type activities performed In the past. 
A statement of the District Engineer's 
preliminary determination shall be in¬ 
cluded in the public notice. This prelim¬ 
inary determination will be reconsidered 
$s additional informatlnn is developed. 

*2/ If the District Engineer's final 
determination after consideration of all 
additional information developed (in¬ 
cluding responses to the public notice) 
is that the proposed work will not sig¬ 
nificantly affect the quality of the hu¬ 
man environment, th** District Engi¬ 
neer's determination shall be docu¬ 
mented. dated, and placed In the record 
m his Environmental Assessment (see 
1 325.2(a) (4) ). 

At such time as the District En¬ 
gineer believes that a permit may be 
warranted but that the proposed activ¬ 
ity would significantly affect the qual¬ 
ity of the human environment, he will 
require the applicant to furnish any ad¬ 
ditional information that the District 
Engineer considers necessary to allow 
his preparation of an ETS. The appli¬ 
cant should also be advised at this time 
thit there is no assurance that favor¬ 
able action will ultimately be taken on 
his anplicatlon. Additionally, if the Dis¬ 
trict Engineer has previously announced 
a preliminary determination that no 
EIS would be required, he shall issue a 
supplemental public notice to advise the 
public of the changed determination. If 
the applicant is unable to furnish cer¬ 
tain information considered by the Dis¬ 
trict Engineer to be necessary for the 
EIS. the District Engineer may, after 
obtaining written approval from the 
Division Engineer, charge the appli¬ 
cant pursuant to 31 US.C. 483(a> for 
those extraordinary expenses incurred 
by the Government In developing the in¬ 
formation, All monev so collected shall 
be paid into the Treasury of the United 
States as miscellaneous receipts. Other¬ 
wise the costs of the preparation and 
distribution of the ETS Itself shall be 
borne by ihe Federal Government. In 
those cases when the determination has 
been made that an ETS will be required, 
the District Engineer shall consider In¬ 
viting public comments as to specific 
factors of concern which should be ad¬ 
dressed in the draft Upon prepara¬ 
tion of the draft ET8 a public notice 
*h*U be issued summarizing the facts of 
Jhe rase and announcing the availabil¬ 
ity of the draft ETS A copy of that 
notice shall be fum*shed to all recip¬ 
ients of the draft ETS including CEQ. If 
* public hearing Is to he held pursuant 
to I 325 2<a>f5>, the hearing mav be 
held anvtkme after completion of the 
draft EIS. 

If another agency Is the lead 
wncy as defined by the CEQ guidelines 
CFR 1500.7(b) ) the District Engineer 
*111 coordinate with that agency to in¬ 
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sure that the resulting EIS adequately 
describes the impact of the activity 
which is subject to Corps permit au¬ 
thority. That previously prepared EIS 
will be referenced in the public notice an¬ 
nouncing the permit application and a 
statement included that the effects of the 
proposed activity on the environment as 
outlined therein will be carefully con¬ 
sidered in the evaluation of the permit 
application. 

<c) Public notice on EIS filing. The 
30-day wait period required by the Na¬ 
tional Environmental Policy Act for is¬ 
suing a permit for which an EIS has been 
prepared begins with notation In the 
Federal Register that the FEIS has been 
filed w ith CEQ or on the date of delivery 
to U.S. Postal Service facil ities for mail¬ 
ing of copies of the FEIS to agencies, 
groups, and individuals on the project 
mailing list, whichever date is later. In 
order to notify the interested public of 
their opportunity to comment on the 
FEIS, the District Engineer shall Issue a 
public notice when the filing notation has 
been published in the Federal Jlcgister to 
all parties receiving the original applica¬ 
tion notice or draft EIS and to all others 
who have expressed an interest In the 
application. The public notice should 
include: 

(1) A brief summary of application 
fanplicant, work, date of public notice, 
date of draft ETS release, date of public 
hearing. If held): 

(2) Opportunity to comment to the 
District Engineer on the FEIS until the 
deadline date projected by the 30-day 
wait period: 

<3> A statement that the comments 
received on the FEIS will be evaluated 
and considered in arriving at the final 
decision on the application: and 

(4) Information on how interested 
part ies can obtain or have access to the 
FEIS. 

§ 325.5 Form* of authorisation. 

(a) General. (1) Department of the 
Army authorizations under this regula¬ 
tion shall be in the form of an Individual 
permit, general permit, or letter of per¬ 
mission. as appropriate. The basic for¬ 
mat shall be ENG Form 1721, Depart¬ 
ment of the Army Permit (Appendix A). 

(2> While the general conditions in¬ 
cluded in ENG Form 1721 ore normally 
applicable to all permits, some may not 
apply to certain authorizations <e.g„ 
after-the-fact situations where work 1s 
completed, or situations in which the 
permittee is a Federal agency) and may 
be deleted by the issuing officer. Special 
conditions applicable to the specific 
activity will be Included In the permit 
as necessary to protect the public In¬ 
terest. 

tb> Letters of permission. In those 
cases subject to Section 10 of the River 
and Harbor Act of 1899 in which. In the 
opinion of the District Engineer, the pro¬ 
posed work is minor, will not have sig¬ 
nificant impact on environmental values, 
and should encounter no opposition, the 
District Engineer may omit the publish¬ 
ing of a public notice and authorize the 
work by a letter of permission. However, 
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he will coordinate the proposal with all 
concerned fish and wildlife agencies. 
Federal and State, as required by the 
Fish and Wildlife Coordination Act. The 
letter of permission will not be used to 
authorize the discharge of dredged or fill 
material Into waters of the United States 
nor the transportation of dredged ma¬ 
terial for * umoses of dumping it In ocean 
waters. The letter of permission will be 
In letter form and will Identify the per¬ 
mittee. the authorized work and loca¬ 
tion of the work, the statutory author¬ 
ity t|.e. # 33 US.C. 403), any limitations 
on the work, a construction time limit 
and a requirement for a report of com¬ 
pleted work. A copy of the general con¬ 
ditions from ENG Form 1721 will be at¬ 
tached and will be incorporated by ref¬ 
erence Into the letter of permission. 

fc> General permits. The District En¬ 
gineer may, after compliance with the 
other procedures of this regulation. Issue 
general permits for certain clearly de¬ 
scribed categories of structures or work. 
Including discharges of dredged or fill 
material, requiring Department of the 
Army permits. After a general permit 
has been Issued. Individual activities 
falling within those categories that arc 
authorized by such general permits do 
not have to be further authorized by the 
procedures of this regulation unless the 
District Engineer determines, on a case- 
by-case basis, that the public Interest 
requires. 

<d> Section 9 permits. Permits for 
structures under Section 9 of the River 
and Harbor Act of 1893 will be drafted 
during review* procedures at Department 
of the Army level. 

fe> Nationwide permits. Nationwide 
permits mean Department of the Army 
authorizations that have been issued by 
the regulations for certain specified ac¬ 
tivities nationwide If certain conditions 
are met. the specified activities can take 
place without the need for an individual 
or general permit. 

§ 325.6 Durutiun of uulliori/jitioii*. 

(a) General. Department of the Army 
authorization may authorize both the 
work and the resulting use. Authoriza¬ 
tions continue in effect until they auto¬ 
matically expire or are modified, sus¬ 
pended. or revoked. • 

<b) Structures. Authorizations for the 
existence of a structure or other activity 
of a permanent nature are usually for an 
Indefinite duration with no expiration 
date cited. However, where a temporary 
structure is authorized, or where restora¬ 
tion of a waterway is contemplated, the 
authorization will be of limited duration 
with a definite expiration date. Except as 
provided in subparagraph <e>. below, 
permits for the discharge;of dredged ma¬ 
terial in the waters of the United States 
or for the transportation of dredged ma¬ 
terial for the purpose of dumping it in 
ocean waters will be of limited duration 
with a definite expiration date. 

fc> Works . Authorizations for con¬ 
struction work or other activity will spec¬ 
ify time limits for accomplishing the 
work or activity. The time limits will 
specify a date by which the w'ork must be 
started, normally one year from the date 
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of Issuance, and a date by which the 
work must be completed. The dates will 
be established by the issuing official and 
will provide reasonable times based on 
the scope and nature of the work in¬ 
volved. An authorization for work or 
other activity will automatically expire 
if the permittee fails to request an ex¬ 
tension or revalidation. 

<d> Extensions o/ time. Extensions of 
time may be granted by the District 
Engineer for authorizations of limited 
duration, or for the time limitations im¬ 
posed for starting or completing the 
work or activity. The permittee must re¬ 
quest the extension and explain the basis 
of the request, which will be granted 
only if the District Engineer determines 
that an extension is in the general pub¬ 
lic interest. Requests for extensions will 
be processed in accordance with the 
regular procediires of I 325,2. Including 
issuance of a public notice, except that 
such processing is not required where the 
District Engineer determines that there 
have been no significant changes in the 
attendant circumstances since the au¬ 
thorization W'as issued and that the work 
is proceeding essentially in accordance 
with the approved plans and conditions. 

fe) Periodic maintenance. If the au¬ 
thorized w f ork includes periodic mainte¬ 
nance dredging, an expiration date for 
the authorization of that maintenance 
dredging will be included in the permit 
The expiration date, which In no event 
is to exceed ten years from the date of 
issuance of the permit, will be established 
by the issuing official after his evaluation 
of the proposed method of dredging and 
disposal of the dredged material in ac¬ 
cordance with the requirements of 33 
CIU Parts 320 to 325. In such cases, the 
District Engineer shall require notifica¬ 
tion of the maintenance dredging prior 
to actual performance to insure con¬ 
tinued compliance with t he re quirements 
of the regulation and 33 CFR Parts 320- 
324. If the permittee desires to continue 
maintenance dredging beyond the expi¬ 
ration date, he must request a revalida¬ 
tion of that portion of his permit which 
authorized the maintenance dredging. 
The request must be made to the District 
Engineer six months prior to the expi¬ 
ration date, and include full description 
of the proposed methods of dredging and 
disposal of dredged materials. The Dis¬ 
trict Engineer will process the request 
for invalidation in accordance with the 
standard procedures including the issu¬ 
ance of a public notice describing the au¬ 
thorized work to be maintained and the 
proposed methods of maintenance. 

§ 325.7 Modification, *u«pcn*ion or rev¬ 
ocation of authorisation*. 

(a) General. The District Engineer 
may reevaluate the circumstance and 
conditions of a permit either on his own 
motion or as the result of periodic prog¬ 
ress inspection, and initiate action to 
modify, suspend, or revoke a permit as 
may be made necessary by considerations 
of the general public Interest. Among the 
factors to be considered are the extent of 
the permittee's compliance with the 
terms and conditions of the permit; 


whether or not circumstances relating to 
the activity authorized have changed 
since the permit was Issued, extended or 
revalidated, and the continuing adequacy 
of the permit conditions; any significant 
objections to the activity authorized by 
the permit which were not earlier con¬ 
sidered; revisions to applicable statutory 
and/or regulatory authorities; and the 
extent to w r hlch modification, suspension, 
or other action would adversely affect 
plans, investments and actions the per¬ 
mittee has reasonably made or taken in 
reliance on the permit. Significant in¬ 
creases in scope of a permitted activity 
will be processed a~ new applications for 
permits in accordance with Sec. 325.2, 
and not as modifications under this 
paragraph. 

(b) Modification. The District .Engi¬ 
neer, as a result of revaluation of the cir¬ 
cumstances and conditions of a permit, 
may determine that protection of the 
general public interest requires a modifi¬ 
cation of the terms or conditions of the 
permit. In such cases, the District Engi¬ 
neer will hold informal consultations 
with the permittee to ascertain whether 
the terms and conditions can be modified 
by mutual agreement. If a mutual agree¬ 
ment is reached on modification of the 
terms and conditions of the permit, the 
District Engineer will give the permittee 
written notice of the modification, which 
will then become effective on such date 
as the District Engineer may establish, 
w’hich in no event shall be less than ten 
days from its date of issuance. In the 
event a mutual agreement cannot be 
reached by the District Engineer and 
the permittee, the District Engineer will 
proceed in accordance with subpara¬ 
graph (c), below, if immediate suspen¬ 
sion Ls warranted. In cases where imme¬ 
diate suspension is not warranted but the 
District Engineer determines that the 
permit should be modified, he will notify 
the permittee of the proposed modifica¬ 
tion and reasons therefor, and that he 
may request a hearing. The modification 
will become effective on the date set by 
the District Engineer which shall be at 
least ten days after receipt of the notice 
unless a hearing is requested within that 
period. If the permittee fails or refuses 
to comply with the modification, the Dis¬ 
trict Engineer will proceed in accord¬ 
ance with 33 CFR Part 326. 

<c) Suspension. The District Engineer 
may suspend a permit after preparing a 
written determination and finding that 
immediate suspension would be in the 
general public interest. The District En¬ 
gineer will notify the permittee in writ¬ 
ing by the most expeditious means avail¬ 
able that the permit has been suspended 
with the reasons therefor, and order the 
permittee to stop all previously author¬ 
ized activities. The permittee will also 
be advised tliat following this suspension 
a decision will be made to either rein¬ 
state, modify, or revoke the permit, and 
that he may request a hearing within 10 
days of receipt of notice of the suspen¬ 
sion to present information in this mat¬ 
ter. If a hearing is requested the proce¬ 
dures prescribed in 33 CFR 337 will be 
followed. After the completion of the 


hearing (or within a reasonable period of 
time after issuance of the notice to the 
permittee that the permit has been sus¬ 
pended if no hearing is requested). the 
District Engineer will take action to re¬ 
instate the permit, modify the permit, or 
recommend revocation of the permit in 
accordance with subparagraph <d», 
below. 

<d> Revocation. Following completion 
of the suspension procedures in subpara¬ 
graph (c), above, if revocation of the 
permit is recommended, the District En¬ 
gineer will prepare a report of the cir¬ 
cumstances and forward it together with 
the record of the suspension proceed in ns 
to DAEN-CWO-N. The Chief of Engi¬ 
neers may, prior to deciding whether or 
not to revoke the permit, afford the per¬ 
mittee the opportunity to present any 
additional Information not made avail¬ 
able to the District Engineer at the time 
he mad<r the recommendation to revoke 
the permit including, where appropriate, 
the means by which he intends to compy 
with the terms and conditions of the per¬ 
mit. The permittee will be advised in 
writing of the final decision. 

§ 325.8 Authority to Umj<* or denj au¬ 
thorisation*. 

General. Except as otherwise pro¬ 
vided in this regulation, the Secretary of 
the Army subject to such conditions as 
he or his authorized representative may 
from time to time impose, has author¬ 
ized the Chief of Engineers and his au¬ 
thorized representatives to issue or deny 
authorizations for construction or other 
work in or affecting navigable tfaters of 
the United States pursuant to Sections 
10 and 14 of the Act of March 3.1899. and 
Section 1 of the Act of June 13, 1902. He 
also has authorized the Chief of Engl- 
neers and his authorized representatives 
to issue or deny authorizations for the 
discharge of dredged or fill material in 
waters of the United States pursuant to 
Section 404 of the Federal Water Pol¬ 
lution Control Act Amendments of 1972 
or for the transportation of dredged ma¬ 
terial for the purpose of dumping it into 
ocean waters pursuant to Section 103 of 
the Marine Protection, Research and 
Sanctuaries Act of 1972. as amended The 
authority to issue or deny permits pur¬ 
suant to Section 9 of the River and Har¬ 
bor Act of March 3. 1899 has not been 
delegated to the Chief of Engineer or 
his authorized representatives. 

<b) District Enpineer's authority. Dis¬ 
trict Engineers are authorized to is.sue 
in accordance with this regulation per¬ 
mits and letters of permission which are 
subject to such special conditions as are 
necessary to protect the public interest in 
the waters of the United States or ocean 
waters pursuant to Sections 10 and 14 of 
the River and Harbor Act of March 3, 
1899; Section 1 of the River and Harbor 
Act of June 13, 1902; Section 404 of ti e 
Federal Water Pollution Control Act 
Amendments of 1972; and Section 103 of 
the Marine Protection. Research and 
Sanctuaries Act of 1972, as amended, in 
all cases in which there are no known 
substantive objections to the proposed 
work or activity or in which objections 


FEDERAL REGISTER, VOL 47, NO. 138—TUESOAY, JULY 19, 1977 






bavf been resolved to the satisfaction of 
the District Engineer. Unless otherwise 
precluded by this regulation. District En¬ 
gineers may issue permits over an un¬ 
resolved objection of another Federal 
agency if that agency indicates to the 
District Engineer that it docs not desire 
to refer the application to a higher level 
of authority for review. It is essential to 
the legality of a permit that it contain 
the name of the District Engineer as the 
Issuing officer. However, the permit need 
not be signed by the District Engineer, in 
person; but may be signed for and in be¬ 
half of him by whoever he designates. 
District Engineers shall deny permits 
iheii required State or local authoriza¬ 
tion and/or certification has been denied 
or when a State has objected to a re¬ 
quired certification of compliance with 
its coastal zone management program 
and the Secretary of Commerce has not 
reviewed the action and reached a con¬ 
trary finding. A District Engineer may 
also deny any permit If he determines 
that the proposed activity is not in the 
public interest provided the referral re¬ 
quirements of 5 325.8(d) below arc not 
applicable. In such cases the Findings 
of Fact should be in the general format 
required for reports under Sec. 325.11 and 
must conclusively justify a denial de¬ 
cision. All other permit applications in¬ 
cluding those cases in ? 325.7 (c> and (d) 
below will be referred to Division Engi¬ 
neers. District Engineers are also au¬ 
thorized to add. modify, or delete special 
conditions In permits, except for those 
conditions which have been imposed by 
higher authority, and to suspend permits 
according to the procedures of i 325.7(c>. 

ic> Division Engineer's authority. Di¬ 
vision Engineers will review, attempt to 
resolve outstanding matters, and evalu¬ 
ate all permit applications referred by 
District Engineers. Division Engineers 
may authorize the Issuance or denial of 
permits pursuant to Sections 10 and 14 
of the River and Harbor Act of March 
3. 1899; Section 1 of the River Harbor 
Act of June 13. 1902, Section 404 of the 
Federal Water Pollution Control Act 
Amendments of 1972; and Section 103 
of the Marine Protection. Research and 
Sanctuaries Act of 1972. as amended; 
and the inclusion of conditions to those 
permits as may be necessary to protect 
the public interest in waters of the 
United States or ocean waters in accord¬ 
ance with the policies cited in tills regu¬ 
lation Except as provided In subpara¬ 
graph (d). below, If the Division Engi¬ 
neer determines that issuance of a per¬ 
mit with or without conditions is in the 
public interest, but there is continuing 
objection to the Issuance of the permit 
by hnother Federal agency, he shall ad¬ 
vise the regional representative of that 
Federal agency or his intent to Issue the 
permit. The Division Engineer shall not 
proceed with the issuance of a permit If. 
within 15 days after the date of this no¬ 
tice of intent to Issue a permit, an au¬ 
thorized representative of that Federal 
•gency indicates to the Division Engineer 
in writing that ho wishes to bring his 
concerns to the Departmental level and 
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has Departmental concurrence to do so. 
In such cases, the proposed permit will 
be forwarded to higher authority for res¬ 
olution. Thereafter, a permit will be is¬ 
sued only pursuant to and In accordance 
with Instructions from such higher au¬ 
thority. Every effort should be made to 
resolve differences at the Division Engi¬ 
neer level before referring the matttr to 
higher authority. 

<d> Referral to the Chief of Engineers. 
Division Enginccs will refer to the Chief 
of Engineers the following cases; 

(1) When it is proposed to issue a per¬ 
mit and there arc unresolved objections 
from another Federal agency which must 
be handled under special procedures 
specified in statutes or Memoranda of 
Understanding which thereby preclude 
final resolution by the Division Engineer; 

(2) When the recommended decision 
is contrary to the stated position of the 
Governor of the State in which the work 
is to be performed; 

<3> When there is substantial doubt 
as to authority, law. regulations, or poli¬ 
cies applicable to the proposed activity; 

(4» When the Chief of Engineers re¬ 
quests the case be forwarded for deci¬ 
sion; 

(5) When the proposed activity would 
affect the baseline used for determina¬ 
tion of the limits of the territorial sea; 
and 

(6> When Section 9 of the River and 
Harbor Act of 1899 authority is involved. 

§ 325.9 Sup«'ni»ion and rnforremcnl. 

(a) Inspection and monitoring. Dis¬ 
trict Engineers will assure that author¬ 
ized activities are conducted and ex¬ 
ecuted in conformance with approved 
plans and other conditions of the per¬ 
mits. Appropriate inspections should be 
made on timely occasions during per¬ 
formance of tiie activity and appropriate 
notices and instructions given permittees 
to insure that they do not depart from 
the approved plans. Revaluation of per¬ 
mits to assure compliance with its pur¬ 
poses and conditions will be carried out 
as provided in 5 325.7. If there are ap¬ 
proved material departures from the au¬ 
thorized plans, the District Engineer will 
require the permittee to furnish cor¬ 
rected plans showing the activity as ac¬ 
tually performed. 

<b> Non-compliance. Where the Dis¬ 
trict Engineer determines that there 
has been non-compliance with the terms 
or conditions of a permit, he should 
first contact the permittee and attempt 
to resolve the problem. If a mutually 
agreeable resolution cannot be reached, 
a written demand for compliance will b© 
made. If the permittee has not agreed 
to comply within 5 days of receipt of the 
demand, the District Engineer will issue 
an Immediately effective notice of sus¬ 
pension in accordance with 5 325.7(c) 
and consider initiation of appropriate 
legal action. 

(c> Surveillance. For purposes of in¬ 
spection of permitted activities and for 
surveillance of the waters of the United 
States for enforcement of the permit au¬ 
thorities the District Engineer will use 
all means at his disposal. Ail Corps of 
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Engineers employees will be Instructed to 
observe and report all activities In waters 
of the United States which would require 
permits. The assistance of members of 
the public and personnel of other Inter¬ 
ested Federal. State and local agencies 
to observe and report such activities will 
be encouraged. To facilitate this surveil¬ 
lance. the District Engineer will, in ap¬ 
propriate cases, require a copy of ENG 
Form 4336 to be posted conspicuously at 
the site of authorized activities and will 
make available to all interested persons 
information on the scope of authorized 
activities and the conditions prescribed 
in the authorizations. Furthermore, sig¬ 
nificant actions taken under $ 325.7 will 
be brought to the attention of those Fed¬ 
eral, State and local agencies and other 
persons who express particular interest 
in the affected activity. Surveillance in 
ocean waters will be accomplished pri¬ 
marily by the Coast Guard pursuant to 
section 107«c> of the Marine Protection. 
Research and Sanctuaries Act of 1972. as 
amended. 

<d> Inspection expenses. The expenses 
Incurred in connection with the Inspec¬ 
tion of permitted activity in waters of 
the United States normally will be paid 
by the Federal Government in accordance 
with the provisions of section 6 of the 
River and Harbor Act of 3 March 1905 
<33 U.S.C. 417) unless daily supervision 
or other unusual expenses are involved 
In such unusual cases, and after approval 
by the Division Engineer, the permittee 
will be required to bear the expense of 
Inspections in accordance with the con¬ 
ditions of his permit; however, the per¬ 
mittee will not be required or permitted 
to pay the United States inspector either 
directly or through the District Engineer. 
The inspector will be paid on regular pay¬ 
rolls or service vouchers. The District 
Engineer will collect the cost from the 
permittee in accordance with the fol¬ 
lowing; 

(1) At the end of each month the 
amount chargeable for the cost of in¬ 
spection pertaining to the permit will be 
collected from the permittee and will be 
taken up on the statement of account¬ 
ability and deposited in a designated 
depository to the credit of the Treasurer 
of the United States, on account of re¬ 
imbursement of the appropriation from 
which the expenses of the inspection were 
paid. 

(2) If the District Engineer considers 
such a procedure necessary to insure the 
United States against loss through pos¬ 
sible failure of the permittee to supply 
the necessary funds in accordance with 
subparagraph < 1 >, above, he may require 
the permittee to keep on deposit with 
the District Engineer at all times an 
amount equal to the estimated cost of 
inspection and supervision for the en¬ 
suing month, such deposit preferably 
being in the form of a certified check, 
payublc to the order of Treasurer of the 
United State*. Certified checks so 
deposited will be carried in a special 
deposit account iguaranty for inspection 
expenses) and upon completion of the 
work under the permit the funds will be 
returned to the permittee provided he has 
paid the actual cost of Inspection. 
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(3) On completion of work under a 
permit, and the payment of expenses by 
the permittee without protest, the ac¬ 
count will be closed, and outstanding 
deposits returned to the permittee. If the 
account is protested by the permittee, it 
will be referred to the Division Engineer 
for approval before it is closed and before 
any deposits are returned to the permit¬ 
tee. 

(e> Bonds . If the permitted activity in¬ 
cludes restoration of the waterway to Us 
original condition, or if the issuing official 
has reason to consider that the permit¬ 
tee might be prevented from completing 
work which is necessary to protect the 
public interest in the waterway, he may 
require the permittee to post a bond of 
sufficient amount to indemnify the gov¬ 
ernment against any loss as a result of 
corrective action it might take. 

S 323.10 Publicity. 

The District Engineer will establish 
and maintain a program to assure that 
potential applicants for permits are In¬ 
formed of the requirements of this regu¬ 
lation and of the steps required to ob¬ 
tain permits for activities in navigable 
waters or ocean waters. Whenever the 
District Engineer becomes aware of plans 
being developed by either private or pub¬ 
lic entities who might require permits 
in order to implement the plans, he will 
advise the potential applicant In writing 
of the statutory requirements and the 
provisions of this regulation. Similarly 
when the District Engineer Is aware of 
changes in Corps of Engineers regulatory 
Jurisdiction, he will issue appropriate 
public notices. 

§ 323.11 Report*. 

The report of a District Engineer on an 
application for a permit requiring action 
by the Division Engineer or by the Chief 
of Engineers will be in a letter form with 
the application and all pertinent com¬ 
ments. records, photographs, maps, and 
studies including the final Environmen¬ 
tal Impact Statement if prepared, as in- 
closurcs. The inclosurcs for all cases re¬ 
ferred to the Chief of Engineers will be 
in duplicate. If an EI8 has been pre¬ 
pared. the report shall not be forwarded 
until expiration of the 30-day comment 
period following filing of the final EIS 
and shall address any comments re¬ 
ceived on the final EIS. The following 
items will be included or discussed in the 
report: 

(a i Name of applicant. 

<b> Location, character and purpose 
of proposed activity, including a descrip¬ 
tion of any wetlands involved. 

tc> Applicable statutory authorities 
and administrative determinations con¬ 
ferring Corps of Engineers regulatory 
jurisdiction. 

<d> Other Federal. State, and local au¬ 
thorizations obtained or required and 
pending. 

(e) Date of public notice and public 
hearings. If held, and summary of ob¬ 
jections offered with comments of the 
District Engineer thereon. The comments 
should explain the objections and not 
merely refer to inclosed letters. 
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(f) Views of State and local authori¬ 
ties. 

(g) Views of District Engineer con¬ 
cerning probable effect of the proposed 
work on: 

(1) Navigation, present and prospec¬ 
tive. 

(2) Harbor lines, if established. 

(3) Flood heights, drift and flood dam¬ 
age protection. 

< 4 > Beach erosion or accretion.. 

(5) Fish and Wildlife. 

<6* Water Quality. 

(7) Aesthetics. 

<8i Historic values. 

(0) Recreation. 

(10) Economy. 

( 11 ) Water supply. 

< 12) Energy needs. 

(13) Land use classification and coast¬ 
al zone management plans. 

(h) Other pertinent remarks, such as: 

(1) Extent of public and private need. 

(2) Appropriate alternatives. 

(3) Extent and permanence of benefi¬ 
cial and/or detrimental effects. 

<4> Probable impact in relation to cu¬ 
mulative effects created by other activi¬ 
ties. 

(1) A copy of the environmental as¬ 
sessment or the Environmental Impact 
Statement If an EIS Is prepared, a 
summary of comments received on the 
final EIS together with the District En¬ 
gineer’s response to those comments. 

(j) A discussion of conformity with 
the guidelines published for the dis¬ 
charge of dredged or fill materia! in 
waters of the United States <40 CFR Part 
230) or the dumping of dredged material 
in ocean waters '40 CFR Parts 220 to 
229). as applicable. 

(k) Conclusions. 

(l) Recommendations Including any 
proposed special conditions. 

Appvndk A—Permit Form 

Application No.___ 

Name of Applicant __..._ 

Effect ire Date____ 

Rxptratlon Date (If applicable)_ 

DEPART ME XT OF THE MMT 

Permit 

Referring to written request dated _____ 

for a permit to: 

( ) Perform work In or affecting navi¬ 

gable waters of the United States, upon the 
recommendation of the Chief of Engineers, 
pursuant to Section 10 of the River* and 
Harbors Act of March 3. 1890 (33 U.S.G. 
403); 

( ) Discharge dredged or flU material in¬ 

to waters of the United 8tates upon the is¬ 
suance of a permit from the Secretary of 
the Army acting through the Chief of En¬ 
gineers pursuant to Section 404 of the Fed¬ 
eral Water Pollution Control Act (88 Slat. 
816. Pub. L. 92-600); 

( ) Transport dredged material for the 

purpose of dumping It Into ocean waters upon 
the Issuance of a permit tram the Secretary 
of the Army acting through the Chief of En¬ 
gineers pursuant to Section 103 of the Marine 
Protection. Research and Sanctuaries Act of 
1972 ( 88 Stat. 1082: Pub. L. 92-832);. 


(Hera insert the full name and address of the 
permittee.) 


Is hereby authorized by the Secretary of the 
Army: to--- 



(Hera describe the proposed structure or ac¬ 
tivity. and Its Intended use. In the cose ot an 
application for a fill permit, describe the 
structures. If any proposed to be erected 
on the fiU. In the case of an application .'or 
the discharge of dredged or All materia! into 
waters of the United States or the transporta¬ 
tion for discharge In ocean waters of dredged 
material, describe the type and quantity ol 
material to be discharged.) 



(Hero to be named the ocean, river, harbor, 
or waterway concerned.) 


at 



(Here to be named the nearest well-known 
locality—preferably a town or city—and U* 
distance in miles and tenths from some 
definite point in the same, stating whether 
above or below or giving direction by points 
of compass.) 

in accordance with the plans and drawings 
attached hereto which are Incorporated tn 
and made a part of this permit (on drawlr.rs: 
give file number or other definite fdenttfl•*a- 
tlon marks). 8ubject to the following condi¬ 
tions: 

X. General conditions: (a) That all activi¬ 
ties identified and authorized herein shall be 
consistent with the terms and conditions of 
this permit; and that any activities not 
specifically identified and authorized herein 
shall constitute a violation of the terms and 
conditions of this permit which may result 
In the modification, suspension car revocation 
of this permit, in whole or in part, m «t 
forth more specifically in General Condi¬ 
tions J or k hereto, and in the Institution 
of such legal proceedings as the United States 
Government may consider appropriate, 
whether or not this permit has been previ¬ 
ously modified, suspended or revoked la 
whole or in part. 

(b) That all activities authorized herein 

shall, if they involve, during their com mic¬ 
tion or operation, any discharge of pollutants 
Into waters of the United States or ocean 
waters, be at all times consistent with ap¬ 
plicable water quality standards, ettuent 
limitations and standards of performs «♦ 
prohibitions, pretreatment standards and 
management practices established pursuant 
to the Federal Water Pollution Control Act 
of 1972 (Pub. L 92-800; 88 Stat. 818). the 
Marine Protection, Research and Sanctuaries 
Act of 1972 (Pub. L. 92-832. 88 Stat. 1081), 
or punmaut to applicable 8tate and local 
law. . , 

(c) That when the activity authorised 
herein involves a discharge during Its con¬ 
struction or operation, of any pollutant (in¬ 
cluding dredged or fill material), into water* 
of the United States, the authorized activity 
shall, if applicable water quality atandiiriU 
are revised or modified during the term or 
this permit, be modified, If neoemnry. to 
conform with such revised or modified water 
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Quality Standards within fl months of the 
effective date of any revision or modification 
of water quality standards, or as directed by 
»n implementation plan contained In such 
termed or modified standards, or within such 
longer period of time as tho District En¬ 
gineer. in consultation with the Regional 
Administrator of the Environmental Pro¬ 
tection Agency, may determine to be reason¬ 
able under the circumstances. 

<ci> That the discharge will not destroy a 
threatened or endangered species as Identified 
under the Endangered Species Act, or en- 
6aiiger the critical habitat of such species. 

(t) That the permittee agrees to make 
every reasonable effort to prosecute the con¬ 
struction or operation of the work authorised 
herein in a manner so as to mlnlmlzo any 
adverse impact on fish, wildlife, and natural 
environmental values. 

<r> That the permittee agrees that It will 
prosecute the constnfctlon or work author¬ 
ized herein In a manner so as to minim Ire 
any (.^nidation of water quality. 

tg) That the permittee shall permit the 
District Engineer or his authorized repre¬ 
sentative^) or designee(s) to make periodic 
Inspections at any time deemed necessary 
In order to assure that the activity being per¬ 
formed under authority of this permit Is in 
accordance with the terms and conditions 
prescribed herein. 

fh) That the permittee shall maintain the 
structure or work authorized herein In good 
condition and In accordance with the plans 
and drawings attached hereto. 

(!> That this permit does not convey any 
property rights, either In real estate or ma¬ 
terial, or any exclusive privileges; and that 
It does not authorize any Injury to property 
or invasion of rights or any infringement of 
federal. State, or local law* or regulations 
nor does it obviate the requirement to ob¬ 
tain State or local assent required by law 
for the Activity authorized herein. 

(J> That this permit may be summarily 
impended. In whole or In part, upon a find¬ 
ing by the District Engineer that Immediate 
suspension of the activity authorized herein 
would be In the general public Interest. Such 
suspension shall he effective upon receipt by 
•he permittee of a written notice thereof 
which shall indicate (1) the extent of the 
BUApensloo, (2) the reasons for this action, 
and <3> any corrective or preventative mcas- 
tiren to be taken by the permittee which are 
deemed necessary by the District Engineer 
to abate imminent hor-ortls to the general 
public interest. The permittee shall take im¬ 
mediate action to comply with the provisions 
of tills notice. Within ten days following re¬ 
ceipt of this notice of suspension, the per¬ 
mittee may request a hearing in order to 
pre.%«jit information relevcnt to a decision as 
to whether hU permit should be reinstated, 
modified or revoked. If a hearing Is re¬ 
quited. It shall be conducted pursuant to 
procedures prescribed by the Chief of Engi¬ 
neers After completion of the hearing, or 
within a reasonable time after Issuance of 
•be Mispension notice to the permittee If 
hearing Is requested, the permit will 
«tt’er be reinstated, modified or revoked. 

«k» That this permit may be either modi¬ 
fied. suspended or revoked In whole or in 
pan U the Secretary of the Army or his au¬ 
thorized representative determines that there 
has t d violation of any of the terms or 
ttH'ditlons of this permit or that such ac¬ 
tion would otherwise be in the public Inter- 
•n Any such modification, suspension, or 
revocation shall become effective 30 days af¬ 
ter receipt by the permittee of written notice 
of Mich action which shall specify the facts 
w < onduct warranting same unless (1) with¬ 
in the 30-day period the permittee Is able 
to satisfactorily demonstrate that (a) the 
^•egtd violation of the terms and the con- 
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dltlons of this permit did not. In fact, occur 
or (b) the alleged violation was occidental, 
and the permittee has been operating In 
compliance with the terms and conditions of 
the permit and Is able to provide satisfac¬ 
tory assurances that future operations shall 
be in full compliance with the terms and 
conditions of this permit; or (2) within tho 
aforesaid 30-day period, the permittee re¬ 
quests that a public hearing be held to pre¬ 
sent oral and written evidence concerning 
the proposed modification. susDenslon or 
revocation. The conduct of tills hearing and 
the procedures for making a final decision 
either to modify, suspend or revoke this 
permit in whole or In part shall be pursuant 
to procedures prescribed by the Chief of 
Engineer*. 

(11 Thai In Issuing this permit, the Gov¬ 
ernment has relied on the information and 
data which the permittee has provided In 
connection with his permit application. If. 
subsequent to the issuance of this permit, 
such Information and data prove to be false, 
incomplete or Inaccurate, this permit may 
be modified, suspended or revoked. In whole 
or In part, and/or the Government may, in 
Addition, institute appropriate legal proceed¬ 
ings. 

(m) That any modification, suspension, or 
revocation or this permit shall not be the 
basis for any claim for damages against the 
United States. 

(n) That tlie permittee shall notify the 
District Engineer at what time tho activity 
authorized herein will be commenced, as 
far In advance of the time of commencement 
as the District Engineer may specify, and of 
any suspension of work, If for a period of 
more than one week, resumption of work 
and its completion. 

(o) That If the activity authorized herein 

Is not started on or before ...day of 

-- 1&—. (one year from the date of 

Issuance of this permit unless otherwise spe¬ 
cified) and Is not completed on or before 

-day of.. 12—. (three 

years form the date of Issuance of this per¬ 
mit unless otherwise specified) thla per¬ 
mit. If not previously revoked or specifically 
extended, shall automatically expire. 

<p) That this permit docs not authorize 
or approve the construction of particular 
structures, the authorization or approval of 
which may require authorization by the Con¬ 
gress or other agencies of tho Federal Gov¬ 
ernment. 

tq) That if and when the permittee de¬ 
sire* to abandon the activity authorized 
herein, unless such abandonment la part of a 
transfer procedure by which the permittee U 
transferring his Interest* herein to a third 
party pursuant to Ocneral Condition S 
hereof, he must restore the area to a condi¬ 
tion satisfactory to the District Engineer. 

(r) That If the recording of thla permit 
ts possible under applicable State or local 
law, the permittee shall take such action 
as may be necessary to record this permit 
with the Register of Deeds or other appro¬ 
priate official charged with the responsibility 
for maintaining records or title to and inter¬ 
est* in real property. 

(s) That there shall be no unreasonable 
interference with navigation by the existence' 
or use of tho activity authorized herein. 

(t) That this permit may not o© trans¬ 
ferred to a third party without prior written 
notice to the District Engineer, either by the 
transferee* written agreement to comply 
with all terms and conditions of this permit 
or by the transferee subscribing to this per¬ 
mit in the space provided below and thereby 
agreeing to comply with all terms and condi¬ 
tions of this permit. In addition, if the per¬ 
mittee transfers the interest* authorized 
herein by conveyance of realty, the deed shall 
reference thla permit and the terms and 
conditions specified herein and this permit 
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shall be recorded along with the deed with 
tho Register of Deeds or other appropriate 
official. 

II. Special Conditions: Here list conditions 
relating specifically to the proposed structure 
or work authorized by this permit. The fol¬ 
lowing Special Conditions will be applicable 
when appropriate: 

Structure j In o * Affecting Navigable Wateri 
of the United States 

(a) That thl* permit does not authorize 
the interference with any existing or pro¬ 
posed Federal project and that the permittee 
shall not be entitled to compensation for 
damage or injury to the structures or work 
authorized herein which may be caused by 
or result from existing or future operations 
undertaken by the United States in the pub¬ 
lic interest. 

(b) That no attempt shall be made by the 
permittee to prevent the full and free use by 
the public of all navigable waters at or ad¬ 
jacent to the activity authorized by this per¬ 
mit. 

(c) That if the display of lights and signals 
on any structure or work authorized herein 
is not otherwise provided for by law, such 
Lights and signals as may be prescribed by 
the United St*tea coast Guard shall be In¬ 
stalled and maintained by and at the ex¬ 
pense of the permittee. 

(d) That the permittee, upon receipt of a 
notice of revocation of this permit or upon 
Its expiration before completion of the au¬ 
thorized structure or work, shall, without ex¬ 
pense to the United States and in such time 
nnd manner os the Secretary of the Army or 
his authorized representative may direct, re¬ 
store the waterway to it* former condition*. 
If the permittee fails to comply with the 
direction of the Secretary of the Army or his 
authorized representative, the Secretary or 
hi* designee rnay restore the Waterway to Its 
former oondltton. by contract or otherwise, 
and recover the coat thereof from the per¬ 
mittee. 

(e) Structures for Small Boats: That per¬ 
mittee hereby recognizes the possibility that 
the structure permitted herein may be sub¬ 
ject to dnmage by wave wash from passing 
vessels. The issuance of this permit does not 
relieve the permittee from taking all proper 
ateps to insure the Integrity of the structure 
permitted herein and the safety of boats 
moored thereto from damage bv wave wash 
and the permittee shall not hold the United 
States liable for any such damage. 

Maintenance Dredging 

(A) That when the work authorized herein 
Includes periodic maintenance dredging, it 

may be performed under this permit for- 

years rrom the date of Issuance of this permit 
(ten yearn unless otherwise Indicated); 

<b) That the permittee will advise the Dis¬ 
trict Engineer In writing at least two weeks 
before he Intends to undertake any main¬ 
tenance dredging. 

Discharges of Dredged or Fill Material Into 
Waters of the United States 

(a) That the discharge will be carried out 
In conformity with the goals and objectives 
of the EPA Guidelines established pursuant 
to Section 404(b) of the FWPCA and pub¬ 
lished in 40 CFR 230; 

(b) That the discharge will consist of suit¬ 
able material u** from toxic pollutants in 
other than trace quantities. 

(c) That the fill created by the discharge 
will be properly maintained to prevent ero¬ 
sion and other non-point sources of pollu¬ 
tion: and 

(d) That the discharge will not occur In a 
component of the National Wild and 8cen1c 
River System or In a component of a State 
wild and scenic liver system. 
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Dumping of Dredged Material Jnto 
Ocean Water* 

(a) That the dumping will be carried out 
in conformity with the goal*, objective*. and 
requirements of the KPA criteria established 
pursuant to Section 103 of the Marine Pro* 
lection. Research and Sanctuaries Act of 
1972. published in 40 CFR 220 238 

(b) That the permittee shall place a copy 
of this permit in a conspicuous place in the 
vessel to be used for the transportation and/ 
or dumping of the dredged material as au¬ 
thorized herein. 

This permit shall become effective on the 
date of the District Engineer » signature. 

Permittee hereby accepts and agrees to 
comply with the terms and conditions of 
this permit. 


(Permittee) 

(Date). 

By authority of the Secretary of the Army: 

(District Engineer) 


(Dote) 

Transferee hereby a g ree s to comply with 
the terms and conditions of this permit. 


(Transferee) 

(Dstev , 

Afpsmdix B—Mascot a ft Dt; m or UN&nurraicx>- 

ntc Brrwnw tick Skckctut or th« INTE¬ 
RIOR AND Till StCSKTAHY OT Till ASSCY 

In recognition of the responsibilities of 
the Secretary of the Army under sections 10 
and 13 of the Act of March 3. 1899 (33 UB.C. 
403 and 407). relating to the control of dredg¬ 
ing. filling, and excavation in the navigable 
waters of the United States, and the con¬ 
trol of refuse in such waters, and the inter¬ 
relationship of those responsibilities with 
the responsibilities of the Secretary of the 
Interior under the Federal Water Pollution 
Control Act. as amended (33 U.6.C. 466 et 
aeq ), the Fish and Wildlife Coordination 
Act, os amended (10 U.8.C. 661 -000c). and 
the Fiah and Wildlife Act of 1066, as amended 
(10 U.8.C. 742a et eeq.). relating to the con¬ 
trol and prevention of water pollution in 
AUCh waters and the conservation of the Na¬ 
tion* natural resources and related environ¬ 
ment. Including hah and wildlife and recre¬ 
ational values therein; In recognition of our 
joint responsibilities under Executive Order 
No. 11288 to Improve water quality through 
the prevention, control, and abatement of 
water pollution from Federal and federally 
licensed activities: and In recognition of 
other provisions of law and policy, we. the 
two Secretaries, adopt the following policies 
and procedures: 

mew 

1. It is the policy of the two Secretaries 
that there shall ba full coordination and 
cooperation between their respective Depart- 
menu on the above responsibilities at all or¬ 
ganisational levels, and It is their view that 
maximum efforts in the discharge of those 
responsibilities including the resolution of 
differing views, must be undertaken at the 
earliest practicable time and at the field or¬ 
ganizational unit most directly concerned. 
Accordingly. District Engineers of the U S. 
Army Carp* of Engineer* #hall coordinate 
with the Regional Director* of the Secretory 
of the Interior on fish and wildlife, recrea¬ 
tion. and pollution problems associated with 
dredging, filling, and excavation operations 
to be conducted under permits issued under 
the 1809 Act in the navigable waters of the 
United States, and they shall avail them¬ 
selves of the technical advice and assistance 
which such Director* may provide. 


2. The Secretary of the Army will seek the 
advice and counsel of the Secretory of the 
Interior on difficult cases. If the Secretary 
of the Interior advises that proposed opera¬ 
tions will unreasonably impair natural re¬ 
sources or the related environment. Including 
the Rah and wildlife and recreational values 
thereof, or will reduce the quality of such 
waters in violation or applicable water qual¬ 
ity standards, the Secretary of the Army 
in acting on the request for a permit will 
carefully evaluate the advantage* and bene¬ 
fits of the operations in relation to the re¬ 
sultant loss or damage, including all data 
presented by the Secretary of the Interior, 
and will either deny the permit or include 
such conditions in the permit os he deter¬ 
mines to be in the public interest, including 
provisions that will assure compliance with 
water quality standards established in ac¬ 
cordance with taw. 

rsocrDtrsrs roa cAaavtNO out thest policies 

1. Upon receipt of an application for a 
permit tor dredging. Oiling, excavation, or 
other related work In navigable waters of the 
United States, the District Engineers shall 
send notices to all interested parties, includ¬ 
ing the appropriate Regional Directors of the 
Federal Water Pollution Control Administra¬ 
tion. the United States riah and Wildlife 
Service, and the National Park Serv ice of the 
Department of the Interior, and the appro¬ 
priate State conservation, resources, and 
water pollution agencies. 

2. Such Regional Directors of the Secretary 
of the Interior shah immediately make ouch 
studies and investigations as they deem nec¬ 
essary or desirable, consult with the appro¬ 
priate State agencies, and advise the District 
Engineers whether the work proposed by the 
permit applicant, Including the deposit of 
any material in or near the navlgnble waters 
or the United States, will reduce the quality 
of such waters in violation of applicable 
water quality standards or unreasonably im¬ 
pair natural resources or the related environ¬ 
ment. 

3. The District Engineer will hold public 
hearings on permit applications whenever 
response to a public notice indicates that 
hearings arc desirable to afford all Interested 
parties full opportunity to be heard on ob¬ 
jections raised. 

4. The District Engineer, in deciding 
whether a permit should be issued, shall 
weigh all relevant factors in reaching his de¬ 
cision. In any cose where Directors of the 
Secretary of the Interior advise the District 
Engineers that proposed work will impair 
the water quality In violation of applicable 
water quality standards or unreasonably im¬ 
pair the natural resources or the related en¬ 
vironment. he shall, within the limits of his 
responsibility, encourage the applicant to 
take steps that will resolve the objections to 
the work. Falling in this respect, the District 
Engineer shall forward the cose for the r *n- 
aidcration of the Chief of Engineers and the 
appropriate Regional Director of the Secre¬ 
tary of the Interior shall submit his views 
and recommendations to his agency's Wash¬ 
ington Headquarters. 

5. The Chief of Engineers shall refer U> the 
Under Secretary of the Interior all those 
cases referred to him containing unresolved 
substantive differences of vtewn and he shall 
Include his analysis thereof, for the purpose 
of obtaining the Department of Interior's 
comments prior to dual determination of the 
Issues. 

0. In those cases where the Chief of En¬ 
gineers and the Under Secretary are unable 
to resolve the remaining Issues, the coses 
trill be referred to the* Secretary of the Army 
for decision in consultation with the Secre¬ 
tary of the Interior. 


7. If in the course of operation* within thii 
understanding, either Secretary find* tu 
terms in need of modification, he may notify 
the other of the nature of the desired 
changes. In that event the Sccratorle* simil 
within 90 days negotiate such amende nt 
as is considered desirable or may agree upon 
termination of this understanding at the ?nd 
of the period. 

Dated: July 13.1967. 

Sttwaxt L. Uruu 
Secretary of the Interior. 

Dated: July 13. 1967. 

Stanley Rxsor. 

Secretary of the Army. 


PART 326—ENFORCEMENT 

Sec. 

326.1 Purpose. 

328.2 Discovery. 

3283 Investigation, 

326 4 Legal Action 

328.5 Processing After-the-fact Applications. 

AuTHoarTT: S3 U.8.C. 401 et seq.; 33 US.C. 
1344: 33 U S-C. 1413. 

g 326.1 Purpose. 

This regulation prescribes the policy, 
practice, and procedures to be followed 
by the Corps ol Engineers In connection 
with activities requiring Department of 
the Army permits that are performed 
without prior authorization. 

§ 326.2 Discovery of utuiulhori/t 4 ac¬ 
tivity in PrOfpress 

When the District Engineer becomes 
aware of any unauthorized activity which 
is still in progress, he shall immediately 
issue a cease and desist order to all per¬ 
sons responsible for and/or involved in 
the performance of the activity. If ap¬ 
propriate. the District Engineer may also 
order interim protective measure* to be 
taken in order to protect the public in¬ 
terest. 

§ 326.3 Investigation. 

The District Engineer shall commence 
an immediate investigation of all unau¬ 
thorized activities brought to bis atten¬ 
tion to ascertain the facts surrounding 
the activity. In making this investigation, 
the District Engineer shall solicit the 
views of the Regional Administrator of 
the Environmental Protection Agency, 
the Regional Director of the U.8. PW* 
and Wildlife Service, and the Regional 
Director of the National Mnrine Fteheritf 
Service, and other appropriate Federal 
State, and local agencies. He shall ai^o 
request the persons involved In the un¬ 
authorized activity to provide appropri¬ 
ate information on the activity to assist 
him in his evaluation and in recom¬ 
mending the course of action to be taken. 
The District Engineer shah evoluaf- me 
information and views developed din mg 
this investigation In conjunction v.un 
the appropriate factors and criteria uut 
pertain to the particular unauthomco 
activity os cited in 33 CFR Parts 320. 321* 
322. 323. and 334. and the guidance con¬ 
tained in 5 328.4. below. Following uuj 
evaluation, the District Engineer snoi 
formulate recommendations as to the ap¬ 
propriate administrative and/or legal ac- 
tion to be taken. 
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§ 326.1 Lrgal action* 

(a) District Engineers shall be guided 
by the following policies in determining 
whether an unauthorized activity re¬ 
quires appropriate legal action: 

(1) Criminal action. Criminal action 
fa considered appropriate when the facts 
surrounding an unauthorized activity re¬ 
veal the necessity for punitive action 
and or when deterrence of future unau¬ 
thorized activities In the area is consid¬ 
ered essential to the establishment or 
maintenance of a viable permit program. 

1 2) Civil action . Civil action is con¬ 
sidered appropriate when the prelimi¬ 
nary evaluation of the unauthorized ac¬ 
tivity reveals that (i> restoration is in 
the public interest and attempts to se¬ 
cure voluntary restoration have failed, 
or Ui) the unauthorized activity is in 
the public interest but must be altered 
or modified by judicial order because at¬ 
tempts to secure voluntary compliance 
have failed, or (ill) a civil penalty under 
Section 309 of the FWPCA is warranted. 

(b> Preparation of case. If the District 
Engineer determines that legal action is 
appropriate* he shall prepare a litiga¬ 
tion report which shall contain an analy¬ 
sis of the data and information obtained 
during his investigation and a recom¬ 
mendation of appropriate civil and crim¬ 
inal action. In those cases where the 
Analysis of the facts developed during 
hfa investigation (when made in con¬ 
junction with the appropriate factor* 
•nd criteria specified in 33 CFR Parts 
320, 32t. 322. 323. and 324) leads to Uie 
preliminary conclusion that removal of 
the unauthorized activity is in the public 
Interest the District Engineer shall also 
recommend restoration of the area to its 
original or comparable condition. 

<o Referral to local U,S. Attorney. Ex¬ 
cept as provided in subsection (d>. Dis¬ 
trict Engineers are authorized to refer 
the following cases directly to the local 
US Attorney. 

<1> All unauthorized structures or 
work in or affecting navigable waters of 
tlie United States that foil exclusively 
within the purview of Section 10 of the 
River and Harbor Act of 1899 (see 33 
CFK Part 322) for which a criminal fine 
or penalty under 8ectton 12 of that Act 
<33 USC 406> is considered appropriate. 

*2) All civil actions involving small 
unauthorized structures, such as piers, 
whirh the District Engineer determines 
are (l) not in the public interest and 
therefore must be removed, or <ii) are In 
the public interest but must be altered or 
modified by judicial order, because 
attempts to secure voluntary compliance 
nive failed. 

13» All violations of Section 301 of the 
Federal Water Pollution Control Act 
Anundmcnts of 1972 (33 USC 1311) in¬ 
volving the unauthorized discharge of 
dredged or fill material into the waters 

inc United States where the District 
hngmeer determines, with the concur¬ 
rence of the Regional Administrator, 
fhnt civil and/or criminal action pursu¬ 
ant to Section 309 of the FWPCA is 

appropriate. 

’ All cases for which a temporary re¬ 
gaining order and/or preliminary in- 


RULES AND REGULATIONS 

Junction is appropriate following non- 
compliance with a cease and desist order. 

Information copies of all letters of re¬ 
ferral shall be forwarded to the Chief of 
Engineers. ATTN: DAEN-CCK, and the 
Chief Pollution Control Section. Land 
and Natural Resources Division. Depart¬ 
ment of Justice. Washington. D.C, 20530. 

(d> Referral to Office. Chief of 
Engineers. District Engineers shall pre¬ 
pare and forward a litigation report to 
the Office. Chief of Engineers. ATTN: 
DAEN-CCK. for all other cases not iden¬ 
tified in subsection <c) in which civil 
and/or criminal action is considered ap¬ 
propriate, including: 

(1 > All cases involving significant ques¬ 
tions of law or fact; 

(2) All cases involving discharges of 
dredged or fill material into waters of 
the United States that are not inter¬ 
state waters or navigable waters of 
the United States, or part of a surface 
tributary sy stem to these waters; 

(3) All cases involving recommenda¬ 
tions for substantial or complete restora¬ 
tion; 

(4) AH cases involving violations of 
Section 9 of the River and Harbor Act 
of 1899; and 

(6) All cases involving violations of 
the Marine Protection. Research and 
Sanctuaries Act of 1972. 

<e) If the District Engineer refers a 
case to the local U.S. Attorney or if 
criminal and/or civil action is instituted 
against the responsible person for any 
unauthorized activity, the District En¬ 
gineer shall not accept for processing 
any application for a Department of 
the Army permit until final disposition 
of the referral action and/or all judicial 
proceedings, including the payment of 
all prescribed penalties and fines and/or 
completion of all work ordered by the 
court. Thereafter, the District Engineer 
may accept an application for a permit; 
provided, that with respect to any judi¬ 
cial order requiring partial or total res¬ 
toration of an area, the District Engi¬ 
neer, if so ordered by the court, shall 
supervise this restoration effort and may 
allow the responsible persons to apply 
for a permit for only that portion of 
the unauthorized activity for which res¬ 
toration has not been so ordered. 

§ 326.5 Pr4K*CMU»g afirr-llir lid appli¬ 
cation*. 

In those cases in which the District 
Engineer determines that the unau¬ 
thorized activity does not warrant legal 
action, the following procedures shall be 
followed. 

(a) Processing and evaluation of ap¬ 
plications for after-the-fact authoriza¬ 
tions for activities undertaken without 
tiie required Department of the Army 
permits will in all other respects follow 
the standard policies and procedures of 
33 CFR Pam 320-325. Thus, authoriza¬ 
tion may still be denied in accordance 
with the policies and procedures of those 
regulations. 

(b> Where after-the-fact authoriza¬ 
tion in accordance with this paragraph 
is determined to be in the public interest, 
the standard permit form for the activ¬ 
ity will be used, omitting inappropriate 
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conditions, and Including whatever spe¬ 
cial conditions the District Engineer may 
deem appropriate to mitigate or prevent 
undesirable effects which may have oc¬ 
curred or might occur. 

(c) Where after-the-fact authoriza¬ 
tion is not determined to be In the public 
interest, the notification of the denial of 
the permit will prescribe any corrective 
actions to be taken in connection with 
the work already accomplished, includ¬ 
ing restoration of those areas subject to 
denial, and establish a reasonable period 
of time for the applicant to complete 
such actions. The District Engineer, after 
denial of the permit, will again consider 
whether civil and/or criminal action is 
appropriate in accordance with I 326.4. 

(d) If the applicant declines to accept 
the proposed permit conditions, or fails 
to take corrective action prescribed In 
the notification of denial, or if the Dis¬ 
trict Engineer determines, after denying 
the permit application, that legal action 
Is appropriate, the mutter will be re¬ 
ferred to the Chief of Engineers. ATTN: 
DAEN-CCK. with recommendations for 
appropriate action. 


PART 327— PU3LIC HEARINGS 

Sec. 

327.1 Purpose. 

327.2 Applicability. 

327.3 Definitions. 

327.4 General policies. 

327-5 Presiding officer. 

327.6 Legal adviser. 

327.7 Representation. 

327 8 Conduct of hearings. 

327.9 Filing of transcript of the public 

bearing. 

327.10 Power* or the presiding officer. 

327.11 Public notice. 

AimiosrrY: S3 U.8 C. 1344; 33 U8 C. 1413. 
§327.1 PurjMiM'. 

This regulation prescribes the policy, 
practice and procedures to be followed 
by the U-S. Army Corps of Engineers in 
the conduct of public hearings conducted 
in the evaluation of a proposed Depart¬ 
ment of the Army permit action or Fed¬ 
eral project as defined in § 3273 below 
including those held pursuant to Section 
404 of the Federal Water Pollution Con¬ 
trol Act <FWPCA> (33 U.8.C. 1344> and 
Section 103 of the Marine Protection. 
Research and Sanctuaries Act (MPRSA>. 
as amended (33 U.S.C. 1413). 

§ 327.2 Applicability. 

This regulation is applicable to all 
Divisions and Districts responsible for 
the conduct of public hearings, 

§ 327.3 IVfmiiionft. 

(a) Public hearing means a public pro¬ 
ceeding conducted for the purpose of ac¬ 
quiring information or evidence which 
will be considered in evaluating a pro¬ 
posed Department of the Army permit 
action, or Federal project, and which af¬ 
fords to the public the opportunity to 
present their views, opinions, and infor¬ 
mation on such permit actions or Federal 
projects. 

<b) Permit action, as used herein, 
means the review* of an application for a 
permit pursuant to Section 10 of the 
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River and Harbor Act of 1899 (33 U.8.C. 
403 *, Section 404 of the FWPCA (33 
U.S.C. 1344 >. the Outer ContlnentAl 
Shelf Act (43 U.S.C. 1333(f)), and Sec¬ 
tion 103 of the MPRSA of 1972, ft* 
amended (33 U.S.C. 1413). or the modi¬ 
fication or revocation of any De part - 
ment of the Army permit. <8cc 33 CFR 
325.7.) 

<c) Federal project means a Corps of 
Engineers project <work or activity of 
any nature for any purpose which is to 
be performed by the Chief of Engineers 
pursuant to Congressional authoriza¬ 
tions* involving the discharge of dredged 
or fill material into waters of the United 
States or the transportation of dredged 
material for the purpose of dumping it 
in ocean waters subject to Section 404 of 
the FWPCA (33 U S C. i:44>, or 8ection 
103 of the MPRSA, as amended (33 
U.S.C. 1413; and 33 CFR 209.145. (This 
regulation supersedes all references to 
public meetings in 33 CFR 209.145.) 

g 327.4 General policies. 

«a» A public hearing will be held in 
connection with the consideration of a 
Department of the Army permit applica¬ 
tion under Section 404 of the FWPCA or 
Section 103 of the MPRSA, or a Federal 
project whenever a public hearing will 
assist in making a decision on such per¬ 
mit application or Federal project. In ad¬ 
dition. a public hearing may be held when 
it is proposed to modify or revoke a per¬ 
mit. * See 33 CFR 325.7.) 

<b» Unless tlie public notice specifies 
that a public hearing will be held, any 
person may request, in writing, within 
the comment period specified in the pub¬ 
lic notice on a Department of the Army 
permit application under Section 404 of 
the FWPCA or 8cction 103 of the 
MPRSA or on a Federal project, that a 
public hearing be held to consider the 
material matters in issue in the permit 
application or Federal project. Upon 
receipt of any such request, stating with 
particularity the reasons for holding a 
public hearing, the District Engineer 
shall promptly set a time and place for 
the public hearing, and give due notice 
thereof, as prescribed in $ 327.11 below. 
Requests for a public hearing under this 
paragraph shall be granted, unless the 
District Engineer determines that the 
issues raised are insubstantial or there 
is otherw ise no valid interest to be served 
by a hearing. The District Engineer will 
make such a determination in writing, 
and communicate his reasons therefor to 
all requesting parties. 

<c> In cases involving the evaluation 
of a Department of the Army permit ap¬ 
plication only under Section 10 of the 
River and Harbor Act of 1899 (33 U.S.C. 
403), public hearings will be held upon 
written request whenever the District 
Engineer determines that there is suffi¬ 
cient public Interest to warrant such 
action. Among the instances warranting 
public hearings are general public oppo¬ 
sition to a proposed w f ork. Congressional 
requests or request* from responsible 
local authorities, or controversial cases 
Involving significant environmental 
issue*. 


<d» In case of doubt, a public hearing 
shall be held. HQDA lias the discretion¬ 
ary power to require hearings in any case. 

ie) In fixing the time and place for a 
hearing, due regard shall be had for the 
convenience and necessity of the inter¬ 
ested public. 

§ 327.5 Presiding oflircr. 

(a) The District Engineer, in whose 
District a matter arises, shall normally 
serve as the Presiding Officer. When the 
District Engineer is unable to serve, he 
may designate the Deputy District Engi¬ 
neer as such Presiding Officer. In any 
case, he may request the Division Engi¬ 
neer to designate another Presiding Offi¬ 
cer. In cases of unusual interest, the 
Chief of Engineers reserves the power to 
appoint such person as he deems appro¬ 
priate to serve as the Presiding Officer. 

(b) The Presiding Officer in each case 
shall establish a hearing file. The hearing 
file shall include a copy of any permit 
application or permits and supporting 
data, any public notices issued in the 
case, the request or requests for the hear¬ 
ing and any data or material submitted 
in Justification thereof, materials sub¬ 
mitted in opposition to the proposed ac¬ 
tion, the hearing transcript, and such 
other material as may be relevant or per¬ 
tinent to the subject matter of the hear¬ 
ing. The hearing file shall be available for 
public Inspection with the exception of 
material exempt from disclosure under 
the Freedom of Information Act. 

§ 327.6 legal julvUcr. 

In each public hearing, the District 
Counsel or his designee shall serve as 
legal adviser to the Presiding Officer in 
ruling upon legal matters and issues that 
may arise. 

§ 327*7 Representation* 

At the public hearing, any person may 
appear on his own behalf, and may be 
represented by counsel, or by other repre¬ 
sentatives. 

§327.8 Conduct of licuring*. 

(a) Hearings shall be conducted by the 
Presiding Officer in an orderly but ex¬ 
peditious manner. Any person shall be 
permitted to submit oral or written state¬ 
ments concerning the subject matter of 
the hearing, to call witnesses who may 
present oral statements, and to present 
recommendations as to an appropriate 
decision. Any person may present writ¬ 
ten statements for the hearing file prior 
to the time the hearing file is closed to 
public submissions, and may present pro¬ 
posed findings and recommendations. 
The Presiding Officer shall afford partici¬ 
pants an opportunity for rebuttal. 

<b) The Presiding Officer shall have 
discretion to establish reasonable limits 
upon the time allowed for statements of 
witnesses, for arguments of parties or 
their counsel or representatives, and 
upon the number of rebuttals. 

<c) Cross-examination of witnesses 
shall not be permitted. 

<d> All public hearings shall be re¬ 
ported verbatim. Copies of the tran¬ 
scripts of proceedings may be purchased 


by any person from the Corps of Engi¬ 
neers or the reporter of such hearing A 
copy will be available for public inspec¬ 
tion at the office of the appropriate Dis¬ 
trict Engineer. 

(e> All written statements, charts, 
tabulations, and similar data offered In 
evidence at the hearing shall, subject to 
exclusion by the Presiding Officer for rea¬ 
sons of redundancy, be received In evi¬ 
dence and shall constitute a part of the 
hearing file. 

(f) At any hearing, the Presiding Of¬ 
ficer shall make an opening statement, 
outlining the purpose of the hearing and 
prescribing the general procedures to be 
followed. The Presiding Officer shall 
afford participants an opportunity to re¬ 
spond to his opening statement. 

(g> The Presiding Officer shall allow a 
period of 10 days after the close of the 
public hearing for submission of written 
comments. After such time has expired, 
unless* such period is extended by the 
Presiding Officer or the Chief of Engi¬ 
neers for good cause, the hearing file 
shall be closed to additional public writ¬ 
ten comments. 

(h) In appropriate cases, the District 
Engineer may participate in Joint public 
healings with other Federal or State 
agencies, provided the procedures of 
those hearings meet the requirements of 
this regulation. In those cases in which 
the other Federal or State agency is re¬ 
quired to allowr cross-examination in its 
public hearing, the District Engineer may 
still participate in the Joint public hear¬ 
ing but shall not require cross examina¬ 
tion as a part of his participation. 

(i) The procedures in subparagraphs 
(dl. tf> and (g> of this 8ectlon may be 
waived by the Presiding Officer in ap¬ 
propriate cases. 

§ 327/) Filing of IrMiiM-ripl of tin* pub- 
Hr Inuring. 

Where the Presiding Officer is the ini¬ 
tial action authority, the transcript of 
the public hearing, together with all evi¬ 
dence introduced at the public hearing, 
shall be made a part of the administrn 
tivc record of the permit action or Fed¬ 
eral project. The initial action authority 
shall fully consider the matters discussed 
at the public hearing in arriving at his 
initial decision or recommendation and 
shall address, in his decision or recom¬ 
mendation, all substantial and valid is¬ 
sues presented at the hearing. Where a 
person other than the initial action au¬ 
thority serves as Presiding Officer, such 
person shall forward the transcript of 
the public hearing and all evidence re¬ 
ceived in connection therewith to the 
initial action authority together with* 
report summarizing the issues covered 
at the hearing. The report of the Presid¬ 
ing Officer and the transcript of Wf 
lie hearing and evidence submitted there 
shall in such cases be fully considered by 
the initial action authority in fllikw »» 
decision or recommendation to> 
authority as to such permit action 0 
Federal project. 

§ 327.10 Po*rr* of «!»<• Presiding Otfirrr. 

Presiding Officers shall hare the fal¬ 
lowing powers: 
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a> To regulate the course of hearing 
including the order of all sessions and 
the scheduling thereof, after any initial 
session, and the recessing, reconverting, 
and adjournment thereof: and 

<b> To take any other action necessary 
or appropriate to the discharge of the 
duties vested in them, consistent with 
the statutory or other authority under 
which the Chief of Engineers functions, 
and with the policies and directives of the 
Chief of Engineers and the Secretary of 
the Army. 

§327.11 Public nolicc. 

*a) Public notice shall be given of any 
public hearing to be held pursuant to 
this regulation. Such notice shall provide 
for u period of not less than 30 days fol¬ 
lowing the date of public notice during 
which time interested parties may pre¬ 
pare themselves for the hearing, except 
that, in cases of public necessity, a 
shorter time may be allowed. Notice shall 
also be given to all Pederal agencies af¬ 
fected by the proposed action, and to 
State and local agencies having an in¬ 
terest in the subject matter of the hear¬ 
ing. Notice shall be sent to all persons 
requesting a hearing and shall be posted 
in appropriate government buildings and 
published In newspapers of general cir¬ 
culation. 

ib) The notice shall contain time, 
place, and nature of hearing: the legal 
authority and Jurisdiction under which 
the hearing Is held: and location of and 
availability of the draft Environmental 
Impact Statement or Environmental 
Assesment. 


PART 328— HARBOR LINES 

See. 

32 s l Purpose and icop*. 

328 3 Applicability. 

3283 Reference*. 

328 4 IVftnltlon 

328 5 The purpose of hnrbor Hues. 

3288 RjitaMlahment or modification of 
harbor Unea. 

Ai-iHoamr: 33 UAC. 401 et «q. 

§ 328.1 Purpose aiwl nope. 

Tills regulation prescribes the policy, 
practice and procedures concerning har¬ 
bor lines and any work in navigable wa¬ 
ters of the United States shoreward of 

such lines. 

§ 328.2 Applicability. 

This regulation Is applicable to all 
Corps of Engineers activities and in¬ 
stallations having Civil Works respon¬ 
sibilities. 

S 328.3 Reference*. 

fa) Section 11 of the River and Har¬ 
bor Act of 1899 <33 U S.C. 404). 

Section 10 of the River and Har¬ 
bor Act of 1899 (33 U.S.C. 403). 

<e> Public Law 91-190. the National 
Environmental Policy Act of 1969. 

§ 328.1 Definition. 

The term ‘'harbor line* 8 > M is used here 
to its generic sense. It includes types 
oi harbor lines frequently referred to 
by other names, Including, for example. 
Pierhead lines and bulkhead lines. 
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§ 328.5 The ptirpo»e of harbor line*. 

<a> Under previous policies, practices 
and procedures, riparian owners could 
erect open pile structures or undertake 
solid fill construction shoreward of 
established harbor lines without obtain¬ 
ing a permit under 33 U.S.C. 403. This 
was a matter of great concern, particu¬ 
larly in cases involving long established 
harbor lines, since all factors affecting 
the public interest may not have been 
taken into account at the time the lines 
were established. Accordingly, under 
previous policies, practices and proce¬ 
dures there was the danger that work 
shoreward of existing harbor lines could 
be undertaken without appropriate con¬ 
sideration having been given to the im¬ 
pact which such work may have on the 
environment and without a judgment 
having been made as to whether or not 
the work was. on balance, in the public 
interest. 

<b> In order to assure that the public 
interest will be considered and protected 
in all Instances, ail existing and future 
harbor lines were declared on 27 May 
1970 <33 CFR 209.150) to be guidelines 
for defining, with respect to the impact 
on navigation interests alone, the off¬ 
shore limits of open pile structures (pier¬ 
head lines) or fills (bulkhead lines). A 
permit under 33 USC 403 is required in 
each case for any' work which is com¬ 
menced shoreward of existing or future 
harbor lines after 27 May 1970. Ap¬ 
plications for permits for work in navi¬ 
gable waters of the United States shore¬ 
ward of harbor lines shall be filed and 
processed in accordance with the pro¬ 
visions of 33 CFR Part 325. No permit 
is required for work completed or com¬ 
menced prior to 27 May 1970 In con¬ 
formance with existing harbor line au¬ 
thority. 

§ 328.6 E»lnt>)'»limrnt or modifiration 
of harbor line*. 

Applications for the establishment of 
new* harbor lines or the modification of 
existing harbor lines will be processed 
in a manner similar to applications for 
permits for work In navigable waters of 
the United States. Public notice con¬ 
cerning any such application will be sent 
to all parties known or believed to be 
interested in the application and a copy 
of the notice will be posted in post 
offices or other public places In the area. 
Public notices, apart from providing in¬ 
formation relative to any harbor line ap¬ 
plication, shall make it dear that harbor 
lines arc guidelines for defining, with 
respect to the Impact on navigation in¬ 
terests alone, the offshore limits of open 
pile structures or fills and that the 
establishment of a harbor line carries 
with it no presumption that individual 
applications for permits to undertake 
w'ork shorewnrd of any harbor line will 
be granted. Public hearings will be held 
in connection will) applications for the 
establishment or modification of harbor 
Lines whenever there appears to be suffi¬ 
cient public interest to Justify the hold¬ 
ing of a public hearing or when respon¬ 
sible Federal, State or local authorities. 
Including Members of the Congress, rc- 
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quest that a hearing be held and it Is 
likely that information will be presented 
at the hearing that will be of assistance 
in determining whether the harbor line 
should be established or modified. Dis¬ 
trict Engineers will forward all recom¬ 
mendations concerning the establish¬ 
ment or modification of harbor lines 
through the appropriate Division En¬ 
gineer to the Office of the Chief of En¬ 
gineers. DAEN-CWO-N. No new harbor 
lines will be established and no exist¬ 
ing harbor lines will be modified unless 
specifically authorized by the Chief of 
Engineers. 


PART 329—DEFINITION OF NAVIGABLE 
WATERS OF THE UNITED STATES 

Sac. 

329.1 Purpose. 

329 2 Applicability 
329.3 General policies. 

329 4 General definitions 

329.6 Orneral scope of determinations. 

329.6 lntentate or foreign commerce. 

329.7 Intrastate or inter*late nature of 

waterway. 

329.8 Improved or natural conditions of 

waterbody. 

329.9 Time at which commerce exists or 

determination la made. 

329 10 Exleteuce of obstruction*. 

329.11 Geographic and Jurisdictional limits 

of riven and lakee. 

329.12 Geographic and JurladicUonai llrulta 

of oceanic and tidal walem. 

329.13 Geographic limits: shirting bound¬ 

aries. 

329 14 Determination of navigability. 

329.18 Inquiries regarding determinations. 
329.16 U*e and maintenance of lints of 
determinations. 

At moairr: 33 U 8.C. 401 et seq 

§ 329.1 Purpoer. 

This regulation defines the term 
“navigable waters of the United States’' 
as it is used to define authorities of the 
Corps of Engineers It alio prescribes the 
policy, practice and procedure to be used 
In determining the extent of the Jurisdic¬ 
tion of the Corps of Engineers and In 
answering Inquiries concerning “navi¬ 
gable waters/* 

§ 329.2 Applicability • 

This regulation is applicable to all 
Corps of Engineers Districts and Divi¬ 
sions having Civil Works responsibilities. 

§ 329.3 General pnliric*. 

Precise definitions of “navigable 
waters” or "navigability*’ arc ultimately 
dependent on Judicial interpretation, and 
cannot be made conclusively by admin¬ 
istrative agencies. However, the policies 
and criteria contained In this regulation 
are In close conformance with the tests 
used by Uie Federal Courts and deter¬ 
minations made under tills regulation 
are considered binding in regard to the 
activities of the Corps of Engineers. 

§ 329.1 General (U finitiuu. 

Navigable waters of the United 8tates 
are those waters that are subject to Uie 
ebb and flow of the tide and/or arc pre¬ 
sently used, or have been used in the 
past, or may be susceptible for use to 
transport Interstate or foreign com¬ 
merce. A determination of navigability, 
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once* made, applies laterally over the en¬ 
tire surface of the waterbody, and la not 
extinguished by later actions or events 
which impede or destroy navigable capa¬ 
city. 

§ 32 ‘t.i (inirral *copc of ilclrrm million. 

The several factors which must be 
examined when making a determina¬ 
tion whether a waterbody is a navigable 
water of the United States are discussed 
in detail below. Generally, the following 
conditions must be satisfied: 

<a> Past, present, or potential pre¬ 
sence of Interstate or foreign commerce: 

<b> Physical capabilities for use by 
commerce as in subparagraph *a> above: 
and 

<c» Defined geographic limits of the 
waterbody. 

8 32‘>.fi InlcrvUir or foreign commerce 

♦ a> Nature of Sommercc: type, means, 
and extent of use. The types of com¬ 
mercial use of a waterway are extremely 
varied and will depend on the character 
of the region, its products, and the dif¬ 
ficulties or dangers of navigation. It is 
the waterbody’s capability of use by the 
public for purposes of transportation of 
commerce which Is the determinative 
factor, and not the time, extent or man¬ 
ner of that use. As discussed in I 329.9 
below, it is sufficient to establish the 
potential for commercial use at any past, 
present, or future time. Thus, sufficient 
commerce may be shown by historical 
use of canoes, bateaux, or other frontier 
craft, as long as that type of boat was 
common or well-suited to the place and 
period. Similarly, the particular items 
of commerce may vary widely, depending 
again on the region and period. The 
goods Involved might be grain, fury, or 
other commerce of the time. Logs are a 
common example: transportation of 
logs has been a substantial and wcll-rcc- 
Of?nized commercial use of many navig¬ 
able waters of the United 8tatcs Note, 
however, that the mere presence of float¬ 
ing logs will not of Itself make the river 
“navigable”; the logs must have been re¬ 
lated to a commercial venture. Similarly, 
the presence of recreational craft may 
indicate that & waterbody is capable of 
bearing some forms of commerce, either 
presently, in the future, or at a past 
point in time. 

<b> Nature of commerce: interstate 
and intrastate. Interstate commerce 
may of course be existent on an intra¬ 
state voyage which occurs only between 
places within the same state. It Is only 
necessary that goods may be brought 
from, or eventually be destined to go to. 
another state. <For purposes of this 
regulation, the term “interstate com¬ 
merce” hereinafter includes “foreign 
commerce” as well.) 

§ 329.7 IntruMtftc or intenvtalr nailin' of 
waterway* 

A waterbody may be entirely within 
a state, yet still be capable of carrying 
interstate commerce. This is especially 
clear when it physically connects with 
a generally acknowledged avenue of 


interstate commerce, such os the ocean 
or one of the Great Lakes, and is yet 
wholly within one state. Nor is it nec¬ 
essary that there be a physically naviga¬ 
ble connection across a state boundary. 
Where a waterbody extends through 
one or more states, but substantial por¬ 
tions. which are capable of bearing 
interstate commerce, are located in only 
one of the states, the entirety of the 
w aterway up to the head * upper limit) 
of navigation is subject to Federal 
jurisdiction. 

§ 329.8 Improved or nutairal condition* 
of llic walrrlMxh. 

Determinations are not limited to the 
natural or original condition of the 
waterbody. Navigability may also be 
found tvhorc artificial aids have been or 
may be used to make the waterbody suit¬ 
able for use in navigation. 

<a> Existing improvements: artificial 
waterbodies , <1> An artificial channel 
may often constitute a navigable water 
of the United States, even though it has 
been privately developed and main¬ 
tained. or passes through private prop¬ 
erty. The test is generally as developed 
above, that is. whether the waterbody 
is capable of use to transport interstate 
commerce. Canals which connect two 
navigable waters of the United States 
and which arc used for commerce clearly 
fall within the test, and themselves be¬ 
come navigable. A canal open to naviga¬ 
ble w r aters of the United States on only 
one end is Itself navigable w'here it in 
fact supports interstate commerce. A 
canal or other artificial waterbody that 
is subject to ebb and flow of the tide is 
also h navigable water of the United 
States. 

<2> The artificial waterbody may be 
a major portion of a river or harbor area 
or merely a minor backwash, slip, or 
turning area. 'See f 329.12<b).) 

<3> Private ownership of the lands 
underlying the waterbody, or of the 
lands through which it runs, does not 
preclude a finding of navigability. 
Ownership does become a controlling 
factor if a prtvately constructed and 
operated canal is not used to transport 
interstate commerce nor used by the 
public; it is then not considered to bo 
a navigable water of the United 8tates. 
However, a private waterbody, even 
though not itself navigable, may so af¬ 
fect the navigable capacity of nearby 
waters as to nevertheless be subject to 
certain regulatory authorities. 

ib) Non-existing improvements, past 
or potential. A waterbody may also be 
considered navigable depending on the 
feasibility of use to transport interstate 
commerce after the construction of 
whatever “reasonable” improvements 
may potentially be made. The improve¬ 
ments need not exist, be planned, nor 
even authorized; it is enough that poten¬ 
tially they could be made. What is a 
“reasonable” improvement is always a 
matter of degree; there must be a bal¬ 
ance between cost and need at a time 
when the improvement would be (or 
would have been> useful. Tims, if an 


improvement were “reasonable” at a 
time of past use. the water was therefore 
navigable in law from that time for- 
ward. The changes in engineering prac¬ 
tices or the coming of new Industrie? 
with varying classes of freight may af¬ 
fect the type of the improvement; those 
which may be entirely reasonable in a 
thickly populated, highly developed in¬ 
dustrial region may have been entirely 
too costly for the same region In the 
days of the pioneers. The determina¬ 
tion of reasonable improvement is often 
similar to the cost analyses presently 
made in Corps of Engineers studies. 

§ 329.9 Time <it nhlrh commerce r\bt- 
«r drterntinulion L made. 

(a) Past use. A waterbody which was 
navigable in its natural or improved 
state, or which was susceptible of rea¬ 
sonable improvement <as discussed In 
| 329.8<b> above) retains its character 
as “navigable in law” even though it U 
not presently used for commerce, or U 
presently incapable of such use because 
of changed conditions or the presence of 
obstructions. Nor does absence of use be¬ 
cause of changed economic conditions 
affect the legal character of the water- 
body. Once having attained the charac¬ 
ter of “navigable in law,” the Federal 
authority remains in existence, and can¬ 
not be abandoned by administrative offi¬ 
cers or court action. Nor is mere inatten¬ 
tion or ambiguous action by Congress an 
abandonment of Federal control. How¬ 
ever. express statutory declarations by 
Congress that described portions of a 
waterbody are nonnavigable, or have 
been abandoned, are binding upon the 
Department of the Army. Each statute 
must be carefully examined, since Con¬ 
gress often reserves the power to amend 
the Act, or assigns special duties of su¬ 
pervision and control to the Secretary’ of 
the Army or Chief of Engineers. 

tb) Future or potential use. Naviga¬ 
bility may also be found in a waterbody ? 
susceptibility for use in its ordinary con¬ 
dition or by reasonable Improvement to 
transport interstate commerce. This tn.iy 
be either In its natural or improved con¬ 
dition. and may thus be existent al¬ 
though there has been no actual use to 
date. Non-use in the past therefore doe* 
not prevent recognition of the potential 
for future use. 

§329.10 Evi*tcnrp of obstruction*. 

A stream may be navigable despite the 
existence of falls, rapids, sand bars, 
bridges, portages, shifting currents, or 
similar obstructions. Thus, a waterway m 
its original condition might have had 
substantial obstructions which were 
overcome by frontier boats and/or por¬ 
tages. and nevertheless be a “channel 
for commerce, even though boats had to 
be removed from the water in sonic 
stretches, or logs be brought around an 
obstruction by means of artificial chutes 
However, the question is ultimately a 
matter of degree, and it must be recog¬ 
nized that there is some point beyonfl 
which navigability could not be estao- 
lished. 
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§ 329.11 Orographic unci jiiriMlirlional 
limil** of rfcrre ami lake*. 

<a) Jurisdiction over entire bed. Fed¬ 
eral regulatory jurisdiction, and powers 
oi improvement for navigation, extend 
laterally to the entire water surface and 
bed of a navigable waterbody, which in¬ 
cludes all the land and waters below the 
ordinary high water mark. 

il> 'Hie “ordinary high water mark’* 
on non- tidal rivers is the line on the 
shore established by the fluctuations of 
water and Indicated by physical charac¬ 
teristics such as a clear, natural line im¬ 
pressed on the bank; shelving: changes 
in the character of soil; destruction of 
terrestrial vegetation; the presence of 
litter and debris; or other appropriate 
means that consider the characteristics 
of the Mirroundlng areas. 

*2) Ownership of a river or lake bed 
or of the lands between high and low 
water marks will vary according to state 
law however, private ownership of the 
underlying lands has no bearing on the 
existence or extent of the dominant Fed¬ 
eral jurisdiction over a navigable water- 
body. 

<b> Upper limit of navigability. The 
character of a river will, at some point 
along its length, change from navigable 
to non-navlgable. Very often that point 
will be at a major fall or rapids, or other 
place where there is a marked decrease 
In the navigable capacity of the river. 
The upper limit will therefore often be 
the same point traditionally recognized 
as the head of navigation, but may. un¬ 
der some of the tests described above, be 
at some point yet further upstream. 

§329.12 Geographic jaml juri»tlirlion:tl 
limit* of oceanic t«ml lid.il waiter*. 

<a) Ocean and coastal waters. The 
navigable waters of the United States 
over which Corps of Engineers regula¬ 
tory Jurisdiction extends include all 
ocean and coastal waters within & zone 
three geographic < nautical) miles sea¬ 
ward from the coast line. Wider zxmes 
are recognized for special regulatory 
powers, such as those exercised over the 
Outer Continental Shelf. 

<1) Coast Itne defined. Generally, 
where the shore directly contacts the 
open sea, the line on the shore reached 
by the ordinary low tides comprises the 
coast line from which the distance of 
thref geographic miles is measured. On 
the Pacific coast the line of mean lower 
low water is used. The line has signifi¬ 
cance for both domestic and internation¬ 
al low (in which it is termed the “basc- 
jtae**), and is subject to precise def¬ 
initions. Special problems arise when 
offshore rocks, islands, or other bodies 
exist, and the line may have to be drawn 
to seaward of such bodies. 

(2) Shoreward limit of jurisdiction. 
Regulatory Jurisdiction In coastal areas 
extends to the line on the shore reached 
by the plane of the mean (average) high 
water. However, on the Pacflc coast, the 
line reached by the mean of the higher 
hikh waters is used. Where precise de¬ 
termination of the actual location of the 
|me becomes necessary, it must be es¬ 
tablished by survey with reference to 


the available tidal datum, preferably 
averaged over a period of 18.6 years. Less 
precise methods, such as observation of 
the “apparent shoreline” which is deter¬ 
mined by reference to physical markings, 
lines of vegetation, or changes in type 
of vegetation, may be used only where 
an estimate is needed of the line reached 
by the mean high water. 

(b) Bays and estuaries. Regulatory 
jurisdiction extends to the entire surface 
and bed of all waterbodies subject to 
tidal action. Jurisdiction thus extends to 
the edge (as determined by 9 329.12(a) 
(2) above) of all such waterbodies, even 
though portions of the waterbody may be 
extremely shallow*, or obstructed by 
shoals, vegetation, or other barriers. 
Marshlands and similar areas are thus 
considered “navigable in law." but only 
so far as the area is subject to inundation 
by the mean high w r atcrs. The relevant 
test is therefore the presence of the mean 
high tidal waters, and not the general 
test described above, which generally ap¬ 
plies to inland rivers and lakes. 

§ 329.13 Geographic limit-: shifting 
hounds rir%. 

Permanent changes of the shoreline 
configuration result in similar alterations 
of the boundaries of the navigable waters 
of the United States. Thus, gradual 
changes which arc due to natural causes 
and are perceptible only over some period 
of time constitute changes In the bed 
of a waterbody which also change the 
shoreline boundaries of the navigable 
waters of the United States. However, an 
area will remain “navigable in law*,” 
even though no longer covered with wa¬ 
ter. whenever the change has occurred 
suddenly, or was caused by artificial 
forces intended to produce that change. 
For example, shifting sand bars within 
a river or estuary remain part of the 
navigable water of the United States, 
regardless that they may be dry at a 
particular point in time. 

§ 329.14 DctcriniualJon of navigability. 

fa) Effect on determinations. Although 
conclusive determinations of navigabil¬ 
ity can be made only by Federal 
Courts, those made by Federal agencies 
are nevertheless accorded substantial 
weight by the courts. It is therefore nec¬ 
essary that when jurisdictional questions 
arise. District personnel carefully inves¬ 
tigate those waters which may be subject 
to Federal regulatory jurisdiction under 
the guidelines set out above, as the re¬ 
sulting determination may have substan¬ 
tial Impact upon a judicial body. Ofllcial 
determinations by an agency made in 
the past can be revised or reversed as 
necessary to reflect changed rules or 
Interpretations of the law. 

<b) Procedures of determination. A 
determination whether a waterbody is a 
navigable water of the United States will 
be made by the Division Engineer, and 
will be based on a report of findings pre¬ 
pared at the District level in accordance 
with the criteria set out in this regula¬ 
tion. Each report of findings will be pre¬ 
pared by the District Engineer, accom¬ 
panied by an opinion of the District 
Counsel, and forwarded to the Division 


Engineer for a final determination. Each 
report of findings will be based sub¬ 
stantially on applicable portions of the 
format in subparagraph (c) below. 

(c) Suggested format of report of find¬ 
ings: 

(1 ) Name of waterbody— __..... . 

(2) Tributary to./... 

(3) Physical characteristics___ 

(I) Type: (river, bay slough, estuary, etc.).. 

(II) Length _...... 

(Ul) Approximate discharge volumes: 

Maximum ............_........_ 

Minimum_____ 

Mean...... 

(lv,) Fall per mile__..........__ 

(V) Extent of tidal Influence_ 

(vi) Range between ordinary high and ordi¬ 
nary low water _____.... 

(vli) Description of improvement* to navi¬ 
gation not listed In subparagraph (6) 
below_ 

(4) Nature and location of significant ob¬ 

structions to navigation in portion* of the 
waterbody used or potentially capable of 
use In Interstate commerce____ 

(Si Authorized projects_ 

(!) Nature, condition and location of any 
improvements made under projects au¬ 
thorized by Congress_____ 

( II ) Description of projects authorized but 

not constructed__ ... 

(III) List of known survey documents or re¬ 
ports describing the waterbody__ 

(8) Post or present interstate commerce_ 

(I) Oeneral types, extent, and period In 

time ......_........________ 

(II) Documentation If necessary...____ 

(7) Potential use tor Interstate commerce, 

if applicable......... 

<i) If in natural condition_... 

(11) If Improved__ ... 

(8) Nature of Jurisdiction known to have 

been exercised by Federal agencies If any_ 

(0) State or Federal court decisions relating 
to navigability of the waterbody. If any_ 

(10) Remarks_......... 

(11) Finding of navigability (with date) 
and recommendation for determination— 

§ 329.13 Inquiries regarding <L termi¬ 
nation*. 

<a> Findings and determination* 
should be made whenever a question 
arises regarding the navigability of a 
w*aterbody. Whore no determination has 
been made, a report of findings will be 
prepared and forwarded to the Division 
Engineer, as described above. Inquiries 
may be answered by an interim reply 
which indicates that a final agency de¬ 
termination must be made by the Divi¬ 
sion Engineer. If a need develops for an 
emergency determination, District Engi¬ 
neers may act in reliance on a finding 
prepared as in 9 329.14 above. The report 
of findings should then be forwarded to 
the Division Engineer on an expedited 
basis. 

<b> Where determinations have been 
made by the Division Engineer, inquiries 
regarding the navigability of specific 
portions of waterbodies covered by these 
determinations may be answered as 
follows: 

This Department, In the administration of 
the laws enacted by Congress for the protec¬ 
tion and preservation of the navigable waters 
of the United States, ha* determined 

that.. (River) (Bay) (Lake, etc.) is a 

navigable water of the United States 

from ...— to-- Actions which modify 

or otherwise afreet those waters are subject 
to the jurisdiction of this Department, 
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whether »uch action* occur within or outside 
the navigable areaa. 

ic> Specific inquiries regarding the 
Jurisdiction of the Corps of Engineers 
can be answered only after a determina¬ 
tion whether (1 > the waters are navigable 
waters of the United States or (2) if not 
navigable, whether the proposed type of 
activity may nevertheless so a fleet the 
. navigable waters of the United States 
that the assertion of regulatory jurisdic¬ 
tion is deemed necessary. 


§ 329.16 Vue and maintenance of U-t* of 
drl v rmi na I ion a. 

<a> Tabulated lists of final determina¬ 
tions of navigability are to be maintained 
in each District office, and be updated as 
necessitated by court decisions, jurisdic¬ 
tional inquiries, or other changed 
conditions. 

<b> It should be noted that the lists 
represent only those waterbodies for 
which determinations have been made: 
absence from that list should not be 


taken as an Indication that the water* 
body* is not navigable. 

(c) Deletions from the list are not au¬ 
thorized. If a change In status of a water- 
body from navigable to non-navigable & 
deemed necessary, an updated finding 
should be forwarded to the Division 
Engineer: changes are not considered 
final until a determination has been 
made by the Division Engineer. 
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PROPOSED RULES 


DEPARTMENT OF HEALTH, 
EDUCATION. AND WELFARE 
Food and Drug Administration 
[21 CFR Part 105] 

(Docket No 76N-03I8) 

SPECIAL DIETARY FOODS LABEL 
STATEMENTS 

Proposed Statement of Reasons. Proposed 
Findings of Fact, Proposed Conclusions, 
and Tentative Order 

AGENCY: Pood find Drug Administra¬ 
tion. 

ACTION: TenaUve Order Following a 
Public Hearing on Regulations. 

SUMMARY: This tentative order revises 
label statements for special dietary food. 
It is issued following a public hearing on 
special dietary food regulations. The 
regulations in the tentative order would 
govern label statements on special die¬ 
tary foods for use in reducing or main¬ 
taining body weight or caloric intake, or 
in the diet of diabetics, and prevent mis¬ 
leading label statements on foods that 
are not useful for these purposes. 

DATE: Exceptions by August 18.1977. 

ADDRESS: Written exceptions to the 
Hearing Clerk (HFC-20). Food and Drug 
Administration, Rin. 4-65, 5600 Fishers 
Lane. Rockville. Md. 20857. 

TENTATIVE EFFECTIVE DATE: La¬ 
beling may be changed to comply with 
any regulations issued as a result of this 
tentative order on the date of publica¬ 
tion of the final order in the Federal 
Register . all products initially intro¬ 
duced Into interstate commerce shall 
comply by July 1.1979. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Richard T*. Hunt. Compliance Regula¬ 
tions Policy Staff (HFC-10). Food and 
Drug Administration. Department of 
Health. Education, and Welfare. 5600 
Fishers Lane. Rockville. Md. 20857. 
301-443-3480. 

SUPPLEMENTARY INFORMATION: 
In the matter of revising regulations for 
food for special dietary uses, the Com¬ 
missioner of Food And Drugs is Issuing a 
tentative order, following a public hear¬ 
ing. setting forth regulations with re¬ 
spect to label statements on special die¬ 
tary foods for use In reducing or main¬ 
taining body weight, or in the diet of dia¬ 
betics, and to related misleading label 
statements on other foods. 

The section numbers discussed In this 
document were recodified in the Federal 
Register of March 15. 1977 (42 FR 
14302). For the convenience of the read¬ 
ers, the recodified sections are indicated 
by the word “formerly” or “now” follow ¬ 
ing the section numbers. 

History 

1. On the initiative of the Commis¬ 
sioner of Food and Drugs, a notice of 
proposed rule making In the above- 
identified matter was published in the 
Federal Register of June 20. 1962 ( 27 
FR 5815), and numerous comments were 


received In response thereto. Subse¬ 
quently. orders w r ere published in the 
Federal Register of June 18. 1966 (31 
FR 8521 et seq.). to become effective 
December 15. 1966. deleting 11.11 (21 
CFR 1.11), excepting from labeling re¬ 
quirements certain artificially sweetened 
foods (21 CFR 5.5), establishing defini¬ 
tions and standards of identity for di¬ 
etary supplements of vitamins and 
minerals and for v itam in and mineral- 
fortified foods (21 CFR Part 80. now 21 
CFR Part 105 >. and revising the regula¬ 
tions for the labeling of food for special 
dietary uses (21 CFR Part 125. now 21 
CFR Part 105). 

2. During the 30-day period provided 
by the orders of June 18.1966, objections 
and requests for a public hearing w r cre 
filed. Consequently, an order was pub¬ 
lished In the Federal Register of De¬ 
cember 14. 1966 (31 FR 15730). staying 
the effective date of 5 5.5. Part 80. and 
Part 125. and staying the effective date 
of the deletion of 9 1.11. as published 
June 18. 1966. The order of December 14. 
1966. gave notice that a public hearing 
would be held on the basis of the ob¬ 
jections received, and set forth the is¬ 
sues to be decided at the hearing. Since 
the order also contained amendments 
to the provfcdonj of Parts 80 and 125 
published in the Federal Register of 
June 18. 1966. an additional period of 30 
days was provided for the filing of ob¬ 
jections by persons adversely affected. 
Numerous letters objecting to the 
amendments and requesting a public 
hearing were received: however, no sub¬ 
stantive issues not already stated In the 
order of December 14. 1966, were raised 
by these objections. A correction of a 
printer's error in the order of Decem¬ 
ber 14. 1966, was published in the Fed¬ 
eral Register of December 21. 1906 <31 
FR 16312). 

3. A notice was published in the Fed¬ 
eral Register of April 2. 1968 (33 FR 
5268). scheduling a hearing to begin 
May 21. 1968. and a prehearing confer¬ 
ence to begin May 7. 1968. The notice 
also designated Mr. David H. Harris as 
the Hearing Examiner for these pro¬ 
ceedings, and notice that he was ap¬ 
pointed a hearing examiner was pub¬ 
lished In the Federal Register of May 4, 
1968 (33 FR 6828). 

4. The hearing was convened as sched¬ 
uled May 21. 1968, and recessed the same 
day to permit continuation of prehear¬ 
ing conferences. Notice was given in the 
Federal Register of June 13, 1968 (33 
FR 8679 >. that the hearing was being 
reconvened June 20, 1968. The hearing 
was reconvened as scheduled and con¬ 
tinued for almost 2 years, closing on May 
14.1970. 

5. The taking of evidence with refer¬ 
ence to infant foods was close d October 
14. I960. Pursuant to 21 CFR 2.90, and 
limited to the infant food portion of 
the proceedings, the Hearing Examiner 
submitted his report and certified the 
record together with his report to the 
Commissioner of Pood and Drugs. This 
Hearing Examiner's report, dated Au¬ 
gust 26. 1970, Ls part of the public record 
(Docket No. FDC-79) on file with the 


Hearing Clerk. Department of Health, 
Education, and Welfare. Rm. 4-65, 5600 
Fishers Lane, Rockville. MD 20857. 

6. The Hearing Examiner subsequently 
submitted his report of the entire pro¬ 
ceedings, except for the previously sub¬ 
mitted portion on infant foods, and cer¬ 
tified the associated record together 
with his report to the Commissioner of 
Food and Drugs. This Hearing Exami¬ 
ner’s report, dated January 25, 1971, is 
part of the public record (Docket No. 
FDC-78) and is also on file with the 
Hearing Clerk. 

7. Final orders have already been pub¬ 
lished on all matters within the scope 
of the proceeding except the matters cov¬ 
ered by this tentative order. After review 
of the Hearing Examiner s report and 
related material, the Commissioner is¬ 
sued final orders on § 125,5 (now ! 105.- 
65> (label statements relating to infant 
foods) in the Federal Register of De¬ 
cember 10. 1971 (36 FR 23553): to hypo¬ 
allergenic foods (21 CFR 125.8, now 21 
CFR 105.63) and to food for use as a 
means of regulating the intake of sodium 
<21 CFR 125.9, now 21 CFR 105.69) in 
the Federal Register of May 17. 1972 (37 
FR 9763); and to definitions, interpre¬ 
tation of terms, general label state¬ 
ments, and vitamins and minerals (21 
CFR 125J. 125.2 and 125.3. now 21 CFR 
105.3, 105.60, and 105.77) In the Federal 
Register of August 2.1973 (38 FR 20708). 

8. The Commissioner's final order on 
label statements relating to definitions, 
interpretations of terms, general label 
statements, and vitamins and minerals 
was stayed pending the outcome of ju¬ 
dicial review pursuant to an order pub¬ 
lished in the Federal Register of October 
26. 1973 <38 FR 29577>. The record re¬ 
lating to that order was reopened for 
certain limited purposes pursuant to ju¬ 
dicial remand in “National Nutritional 
Foods v. FDA,” 504 F.2d 761 (2d Cir. 
1974). In the Feorral Register of Octo¬ 
ber 19, 1970 (41 FR 46156). FDA Issued 
final revised regulations governing vita¬ 
min and mineral products in compliance 
with the remand directions and the new 
amendments to the Federal Food. Drug, 
and Cosmetic Act concerning vitamins 
and minerals. In that order. FDA re¬ 
vised §9 125,1. 125.2, and 125.3 (now 
II 105.3. 105.00, and 105.77) revoked 
1125.4 and amended 9 125.5 (now f 105.- 
65), to delete the reference to 9 125 4. In 
the Federal Register of April 19, 1977 
<42 FR 20292). the Commissioner ruled 
on two petitions for reconsideration, and 
generally reaffirmed the regulations but 
revised the regulations on some matters. 

Limited Scors or This Action 

9. This document pertains only to reg¬ 
ulations concerning limited matters re¬ 
lating to the labeling of foods for special 
dietary use because of usefulness in re¬ 
ducing or maintaining caloric Intake or 
body weight or in the diet of diabetics 
and related misleading statements <-l 
CFR 105.66 and 105.67 of the tentative 
order). 

10. The regulations in the tentative 
order with respect to foods for use in re¬ 
ducing or maintaining caloric Intake or 
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body weight or for use in the diet of 
diabetics were designated 21 CFR 125.5 
and 125.6. respectively. In the regulations 
on which the hearing was held, as re¬ 
vised and stayed by the order of Decem¬ 
ber 14. 1966. To be compatible with the 
current format of Part 125 (now Part 
105 ' in the Code of Federal Regulations, 
any final regulations issued on these 
matters will be designated 21 CFR 105.66 
and 105.67, respectively. 

11. With the issuance of a final order 
on the matters covered by this tentative 
order, the rulemaking proceeding, com¬ 
menced in 1962, to revise the regulations 
for foods for special dietary’ uses, will be 
substantially completed. The record will 
remain open only for certain limited pur¬ 
ples to take appropriate action in the 
light of judicial review of the final orders 
issued in this proceeding. 

RELATIONSHIP TO PROPOSTD RULE OK 
Saccharin 

12. By notice published in the Federal 
P.fcistkr of April 15. 1977 (42 FR 19996). 
the Commissioner projiosed to prohibit 
tin* use of saccharin as a food additive, 
Including its use in "diet** soft drinks. 
The proceeding to establish labeling re¬ 
quirements for special dietary* foods and 
prevent deceptive claims started in 1962 
and long preceded the current studies 
relating to safety of saccharin. The regu¬ 
lations as originally* proposed, and the 
regulations stayed for the public hear¬ 
ing, sot forth labeling provisions govern¬ 
ing special dietary foods containing non- 
nutritive sweeteners. 

The tentative order also covers label¬ 
ing provisions regarding noimutritive 
sweeteners. The Commissioner intends 
to retain provisions on the labeling of 
ummutrltive sweeteners in food offered 
for weight control even if no safe non- 
nutritive sweeteners are available for 
use when the final order on this mat¬ 
ter is issued. It Is appropriate to have 
provisions on the labeling of nonnutri¬ 
tive sweeteners in case a safe nonnutri¬ 
tive sweetener for use in these foods 
becomes available. To avert possible 
confusion, the Commissioner has ex¬ 
pressly indicated in the tentative order 
tliat a nonnutrltlve sweetener may be 
used in special dietary foods offered for 
welcht control only if the use is safe 
and in accordance with the law and 
regulations. The Commissioner points 
out that there are other means be¬ 
side* the use of nonnutritive sweeten¬ 
ers through which foods can achieve a 
usefulness in weight control diets, eg., 
reduction in fat content use of natural 
Juices or water as a packing medium. 

13. In citing the record, the Commis¬ 
sioner has used the following system of 
abbreviations: 

Tr—Por transcript pages of the bearing. 

I* For exhibits introduced by the Govern¬ 
ment, the proponent. 

O -For exhibits introduced by opponents. 
Wb O—For written direct testimony by a 

witness for the Government 
WD-3A—For a written direct testimony by 

; 3AT* for d ~‘* n,,ed opponem 

“—PUe number of submissions to the Hear- 

Jng Examiner. 

HKp_bearing Examiner Finding 


14. In many instances, the findings of 
fact of the Hearing Examiner are relied 
on and adopted as the Commissioner’s 
Proposed Findings of Fact. This is indi¬ 
cated by the parenthetical reference 
HEF. with the number of the Hearing 
Examiner's findings, at the end of the 
proposed finding. If the Commissioner 
has adopted a Hearing Examiner finding 
with changes, the finding is stated as 
being based on the Hearing Examiner 
finding. 

Statement or Reasons 

The Hearing Examiner's findings, 
adopted in the tentative order, are, in 
most instances, sufficient as a statement 
of reasons for the regulations in the ten¬ 
tative order. This statement gives a sup¬ 
plementary discussion of the need for 
the regulations, of the reasons for the 
changes made in the stayed regulations, 
and of the reasons for not accepting some 
contentions raised by participants in the 
hearing. The Commissioner has also 
discussed ids specific reasons for not 
accepting findings of the Hearing Ex¬ 
aminer. unless the reason for nonaccept¬ 
ance is evident from the discussion in this 
statement, or unless the finding was not 
relevant or necessary. The Commissioner 
has stated in parentheses after the 
Hearing Examiner's findings the reasons 
for not accepting particular findings 
when the reasons related to the specific 
finding, rather tlian major regulatory 
issues. 

The Commissioner has not made an in¬ 
dividual ruling on each finding of fact 
arid conclusion of law proposed by par¬ 
ticipants to the Hearing Examiner. A 
considerable number of findings and con¬ 
clusions were proposed and it served no 
useful purpose to discuss each separately. 
Some were lnconx>ratcd by the Hearing 
Examiner into his findings. Some pro¬ 
vided additional bases for support of con¬ 
clusions adequately supported by other 
findings. Others were not accepted for 
reasons indicated in the findings or in 
tills statement. 

Need for Regulation 

Obesity is a major health problem in 
the United States. Millions need to lose 
weight. Millions need to make a con¬ 
scious adjustment in their eating habits 
to maintain their weight at a proper 
level. A major w*ay to control weight is 
for individuals to limit their total daily 
intake of calories while still choosing 
foods that provide the full complement 
of required nutrients. Sustained weight 
loss is most likely achieved, not through 
crash dieting or monotonous diets, but 
through a moderate reduction in total 
caloric intake and a varied selection of 
usual foods. The Commissioner’s aim in 
these regulations is to enable those who 
need to control their weight to identify 
and evaluate foods which may particu¬ 
larly help them attain and maintain their 
proper weight within a balanced and 
nutritious diet program. 

Weight control problems can be helped 
if foods of special value are brought to 
the attention of purchasers. It is impor¬ 
tant that these regulations permit foods 
of special value to make appropriate 


claims. The labeling should be simple and 
conspicuous enough to reach the pur¬ 
chaser’s attention. The labeling require¬ 
ments should not be so burdensome that 
manufacturers forego making claims for 
foods which are of special value. It is 
equally important, however, that the 
labeling provide enough information for 
the purchaser to evaluate the usefulness 
of the food for regulating caloric Intake 
and body w*eight. 

The last major goal for these regula¬ 
tions is to prevent misleading labeling 
claims on foods tliat arc not of value for 
special dietary use. These other claims 
should either not be made, or the claim 
should Indicate clearly that the value of 
the food does not relate to weight 
control. 

Foods or Special Value for Reducing or 
Maintaining Caloric Intake 

Any food can be eaten by those on a 
diet, since the suitability of any one food 
depends upon the caloric and nutrition 
values of the other foods chosen by the 
consumer, but it would be inappropriate, 
on tliat account, to allow either all foods 
or no foods to claim special dietary value 
for weight control. Two types of food arc 
appropriately considered to be of special 
value. The first type Is food which is low 
in calories on an absolute basis. The sec¬ 
ond type is food which has been fabri¬ 
cated or altered to make it comparatively 
lower in calories than another similar or 
Identical food for which it can substitute, 
e.g., reduced calorie food. 

The use of a single low* calorie, or com¬ 
paratively lower calorie food, might very 
well not have dietary significance if It 
were the sole means used to reduce or 
maintain weight. People eat many foods 
in a day, however, and their efforts to 
control caloric intake should be based 
on their total diet and not a single item. 
Low calorie foods, reduced calorie foods, 
and other lower calorie substitutes aro 
genuinely of special value when used with 
other measures to regulate caloric intake 
and body weight, including increased 
physical activity, and consumption of 
smaller portions. 

General requirements . Paragraph (a) 
of 4 105.66 of the tentative order contains 
the general requirements applicable to 
all foods that purport or are represented 
to be of special dietary usefulness for re¬ 
ducing or maintaining caloric intake or 
body weight. Section 101.3 (formerly 
5 1.8d> of the regulations governs the 
placement of the statement on labels if 
not otherwise provided for in these regu¬ 
lations. 

One of the general requirements is that 
each food subject to 105.66 bear nutrition 
labeling in accordance with 1101.9 (for¬ 
merly f 1.17), unless exempt under 
I 101.9. Even without this provision, the 
foods would be required to bear nutrition 
labeling since 9 101.9 requires nutrition 
labeling on any food that bears any nu¬ 
trition claim or information. Nonethe¬ 
less. a requirement for nutrition labeling 
has been included in (105.G6 of the ten¬ 
tative order because it would avoid any 
possibility of confusion about the appli¬ 
cability of f 101.9. or oversight of it* 


FEDERAL REGISTER, VOL 42, NO. UR—TUESDAY, JU1Y 19, 1977 










.'MGS 


PROPOSED RULES 


Section 125.5(a) of the stayed regula¬ 
tions required the label to ^>ear informa¬ 
tion on the protein* fat, and available 
carbohydrate content of the food. The 
hearing record amply supports the need 
for labeling Information about nutrition. 
The purchaser of special dietary foods 
particularly needs ready access to nutri¬ 
tion information because he has to be 
sure he gets aM needed nutrients while 
reducing his caloric intake. 

The Commissioner has not proposed to 
require the nutrition Information pro¬ 
vided for in the stayed regulation in ad¬ 
dition to nutrition labeling in accordance 
with $ 101.9. There is no need for two 
statements in differing formats; they 
could confuse consumers. The nutrition 
labeling provided for in ( 101.9 will give 
the purchaser adequate nutrition infor¬ 
mation. and the uniform format it es¬ 
tablishes for presenting nutrition infor¬ 
mation facilitates comparisons among 
foods. 

Paragraph <&) of 5 105.66 also requires 
foods offered for weight control to bear 
a statement indicating the Importance of 
the total diet in weight control. This 
statement will bring thLs basic principle 
of weight control to the user’s attention 
and clarify that the claim of. usefulness 
by the food must be understood in rela¬ 
tionship to the total diet. 

Section 125.5(a) of the stayed regula¬ 
tions did not provide for this particular 
statement, but it did require foods to bear 
the statement “For calorie restricted 
diets/* That statement served In part to 
direct the* purchaser’s attention to the 
importance of calories And the total diet, 
but the Commissioner believes that the 
new statement makes the point in a 
clearer way. The statement “For calorie 
restricted diets” also served to Identify 
foods which purport to be useful for 
weight control. Identification is im¬ 
portant, but the Commissioner believes 
that this can be adequately done through 
the labeling of the food in terms of the 
basis of the claim it makes, eg.. ’’Low 
Calorie.” Accordingly, in the tentative 
order, the Commissioner has not re¬ 
quired mandatory use of the statement 
“For caloric restricted diets.” 

Food fabricated or altered to lower 
caloric content. Foods which have been 
fabricated or altered to make them of 
special dietary usefulness for maintain¬ 
ing or reducing caloric intake or body 
weight would be required by S 105.66<b) 
of the tentative order to bear a statement 
describing the fabrication of alteration 
and the percentage by weight of any 
nonnutritive constituent used. This re¬ 
quirement has a purpose similar to that 
of the provisions in the stayed regulation 
requiring statements about the use of 
nonnutritive sweeteners or other nonnu¬ 
tritive constituents and the percent by 
weight of any nonnutrltlve constituent. 
The percentage by weight of a nonnutri¬ 
tive sweetener did not have to be listed 
under the stayed regulation, and need 
not be listed under the regulation in this 
tentative order since the weight of non- 
nutritive sweeteners is ordinarily slight. 

The Commissioner has not included 
labeling provisions specifically for sugar 
substitutes sold as such, even though the 


stayed regulation contained a provision 
on their labeling. He believes a specific 
provision is unnecessary in view of the 
general requirements applicable to all 
foods making caloric claims. The labels 
of any sugar substitutes will have to bear 
the statement required by 9 105.66 about 
the manner of fabrication or alteration, 
and the additional requirements appli¬ 
cable to the claim of special dietary use- 
fullness made by the food. 

Loir calorie foods. Section 105.66(0 of 
the tentative order sets forth the require¬ 
ments for low calorie foods. The record 
indicated the need to establish a maxi¬ 
mum number of calories in a food pro¬ 
moted as low* calorie to ensure that foods 
have the value for dietary purposes they 
purport to have. The experts who testi¬ 
fied generally agreed that there should 
be a maximum but disagreed on what the 
maximum should be, and on the bases 
upon which it should be set. 

Section 125.5(f)(1) of the stayed reg¬ 
ulations set a 15-calorle maximum per 
serving, and a 30-calorie maximum on a 
daily intake basis for a food labeled "low 
calorie.” That calorie requirement re- 
rccelvcd ‘‘practically no support from 
any witness, Government or otherwise." 
to quote the Government Post-Hearing 
Evidentiary Memorandum, because it 
was ’’unrealistically low” and only a few 
foods would meet it (#588. p. 61). Gov¬ 
ernment witnesses supported increasing 
the maximum to 25 calories per serving, 
and the Hearing Exa miner found this 
maximum reasonable (HEF 486). 

The Commissioner accepts the concept 
that the caloric designation should indi¬ 
cate foods of distinctly low calorie value 
in a single serving. The Government wit¬ 
nesses based the 25-calorie maximum on 
the concept that the low calorie designa¬ 
tion should indicate both foods of dis¬ 
tinctly low calorie value and foods that 
could be eaten at will without slgnicantly 
adding to the total daily caloric intake 
(HEF 483; WD-O-Levlne. QU 130- 
133). Some low calorie foods may be so 
low in caloric value that they can be 
eaten freely, in as many servings as a 
person is likely to w r ant, without adding 
significantly to the caloric content of the 
total diet, but the Commissioner has not 
limited the low calorie food designation 
to foods that can be eaten freely in nu¬ 
merous servings. Repeated servings of 
foods at the higher end of the low calorie 
range could make a significant contribu¬ 
tion for some people. It is Inevitably a 
matter of applying reasonable judgment, 
both by the Commissioner in establish¬ 
ing the requirements and by the con¬ 
sumer in consuming the food. Consum- 
mers will know from the caloric content 
given in nutrition labeling whether the 
low calorie foods may be consumed in nu¬ 
merous servings per day, or can only be 
consumed \n a single serving or a few 
servings without adding significantly to 
the total caloric intake. 

The Government’s 25-calorie maxi¬ 
mum was criticised on the basis that few 
foods would satisfy it, and particularly 
few fruits, vegetables, Juices, and soups 
(eg., Record cited in HEF 485, #576. Pro¬ 
posed Findings of Fact 105-124). The 
Commissioner has considered this objec¬ 


tion carefully, and believes that the max¬ 
imum caloric value for low caloric foods 
should be Increased to 40 calories. The 40 
caloric maximum would still include only 
foods of distinctly low caloric value and 
It would allow an increased number and 
variety of foods to be labeled. The Com¬ 
missioner has analyzed the caloric values 
for foods included into the current edi¬ 
tion of the Ui3. Department of Agricul¬ 
ture Handbook No. 8 of w’hlch he takes 
official notice. The Commissioner recog¬ 
nizes that the determination of caloric 
values for foods varies depending upon 
the amount estimated as the serving size 
for different kinds of foods. Even allow¬ 
ing for some variations in estimates of 
serving sizes, the Commissioner finds 
that the 40 calorie per serving maximum 
includes a reasonable number of foods 
which should properly be recognized as 
• low caloric.” 

Some parties who criticize the Govern¬ 
ment’s position advanced different con¬ 
cepts to be used in calculating, the maxi¬ 
mum for low calorie foods. These in¬ 
cluded basing the determination on typi¬ 
cal foods recommended for use in diets, 
e.g.. an ordinary'hard boiled egg. or upon 
arithmetical portions of an appropirate 
diet. e.g.. one-seventh of the calories in a 
low calorie meal (#576. Proposed Find¬ 
ings of Fact 90-92). These concepts have 
not been accepted. There is no convincing 
evidence that consumers would under¬ 
stand the low’ calorie designation in these 
ways. The concepts would allow foods 
containing a significant number of calo¬ 
ries in a single serving to be labeled low 
calorie. 

It was also argued that the low calorie 
term should be used to Indicate foods 
which are lower in calories than similar 
foods in the same class, or foods used 
for a similar purpose, by. for example, 
distinguishing low calories vegetables 
from high calorie vegetables, or by 
encouraging the use of f ruits in lieu of 
high calorie desserts (WD-53-Mayer, pp. 
43—45. 57). To the extent this concept Is 
valid, the 40 calorics maximum promotes 
it in part. The Commissioner does not. 
however, accept this concept. Foods in 
the 60-75 calorie range provides substan¬ 
tial calorie, and use of the low calorie 
designation on such foods may lead to 
excess consumption of calories by con¬ 
sumers who associate the low calories 
designation with distinctly low’ caloric 
content. In addition, this concept is based 
on substituting a low calorie food for a 
number of different foods, all of which 
may vary in nutrition. 

The Commissioner believes that the 
substitution of one food for another 
should be evaluated carefully in relation¬ 
ship to the nutrition value of the food 
It would be difficult to determine nutri¬ 
tional equivalence with respect to the 
substitution of one food for various 
different foods, and to develop a labeling 
scheme that would convey to the pur¬ 
chaser clearly all the possible differences 
in nutritional values which should be 
considered in evaluating whether the 
substitution is appropriate. Accordingly, 
the Commissioner has not accepted the 
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concept that the low calorie designation 
ahuuld be used to encourage substitution 
oi certain foods for various dissimilar 

foods. 

The Commissioner has included a 
caloric density requirement of 0.4 calorie 
per gram for low caloric foods, in lieu 
of the provision in the stayed regulations 
which precluded low calorie claims by 
foods containing more than a specified 
number of calorics in the average total 
daily intake. The daily intake provision 
served to prevent claims by foods based 
on the number of calories in an Indi¬ 
vidual serving unit even though several 
units might be consumed at a time. e.g.. 
a single cookie, a piece of candy or a 
single teaspoonful of sugar. These foods 
arc not appropriate to consume at will. 
Caloric density distinguishes these in¬ 
appropriate claims with greater preci¬ 
sion Because of the variability in serving 
sixes for these foods, statements of 
calorics per serving are not adequately 
informative to aid consumers in evaluat¬ 
ing whether these foods can usefully be 
included in a calorie-restricted diet. The 
importance of consideration of caloric 
density was presented in the testimony 
in the hearing (#676 at Proposed Find¬ 
ings of Fact 117-20, 122. 124. adopted as 
the Commissioner’s Proposed Findings 
of Fact 61-66K This testimony indicated 
that most soups, juices, fruits and vege¬ 
tables would meet the .4 caloric density 
requirement provided for in the regula¬ 
tion. 

TiiLs testimony was introduced to sup¬ 
port the position that the “low calorie’* 
term should be permitted only on foods 
that arc reduced to low calorie levels, 
and on soups, juices, fruits and vegetables 
that are low calorie as naturally con¬ 
stituted (#577. pp. 53-68). It was argued 
that foods that were not in these classes 
were Inappropriate for use as low calorie 
foods. The Commissioner believes the 
caloric density requirement provides a 
better basis for distinguishing Inappro¬ 
priate low calorie claims than would a 
requirement that precludes claims by 
foods not in specified classes. 

The tentative order adopts the re¬ 
quirement in the stayed regulation that 
food* claiming to be low' calorie bear 
the Identifying designation “low calorie’* 
or variations of It and sets minimum 
standards for the type size to be used in 
the “low caloric'* designation or varia¬ 
tions of it to eliminate uncertainties 
about the degree of prominence to ensure 
that this important information reaches 
the consumer’s attention. Under 9 125.5 
of the stayed regulations, this designa¬ 
tion was required to appear on the label, 
and 9 125.2 (now 9 105.60) of the regula¬ 
tions stayed for the hearing also required 
statements to appear on the principal 
drplay panel. To eliminate any uncer¬ 
tainty about placement, and to ensure 
that consumers can readily Identify 
foods offered as low caloric, the tentative 
order requires the statement to appear 
on the principal display panel. 

Low calorie foods are of two types, 
those that are fabricated or altered to 
reduce calorie content to n low caloric 


level and those that are low in calories 
os ordinarily grown or made, c.g.. celery. 
Both types may be labeled low caloric. 
Foods that are low calorie as ordinarily 
grown or made may not be labeled in a 
way that suggests they are lower in cal¬ 
ories in comparison with identical foods. 
For example, if celery were labeled “low 
calorie celery” it would suggest that the 
labeled celery Is lower in calbries than 
other celery. These foods can make low 
calorie claims in other ways that do 
not have a misleading implication. e.g„ 
“celery, a low caloric food** (Number 576, 
Proposed Finding of Fact 126». 

“Reduced caloric" food and other com¬ 
parative claims. Section 105.66<d) of the 
tentative order sets forth criteria for re¬ 
duced calorie foods. Under 9 125.5(g) 
of the stayed regulations, a food could 
make a comparative claim of usefulness 
In calorie regulation only if it had at 
least a 50 percent reduction as compared 
with another food. Many experts testi¬ 
fied that it was appropriate to establish 
a minimum reduction figure, but that a 
50 percent reduction requirement was 
unreasonable. The Hearing Examiner 
found a 50 percent minimum percentage 
reduction unreasonable, and proposed 
instead a 35 percent reduction as the 
minimum <HEF 481). The Commissioner 
accepts the Hearing Examiner's finding 
in essence, but has set the minimum re¬ 
duction requirements slightly lower at 
33 & percent. The 33 Vb percent figure can 
be expressed as a proportional reduction 
of one-third, a figure that is more famil¬ 
iar and understandable to the public. 

The Commissioner believes the 33*4 
percent reduction requirement is more 
appropriate than the 50 percent require¬ 
ment because he finds it to be more suit¬ 
able for the moderate type of dieting 
program which is generally preferable 
for use by the general public. Diets with 
a moderate reduction are the most ad¬ 
visable for general uses, because they 
PI * sent tots risk Unit intake of essen- 
tial nutrients will be inadequate when 
the caloric intake is reduced. A 33V a per¬ 
cent reduction requirement allows a 
greater variety of nutritious foods to 
bear claims of usefulness in reducing or 
maintaining caloric intake or body 
weight, and variety is Important in 
maintaining the motivation to adhere to 
a diet program. 

Some witnesses at the hearing advo¬ 
cated an even lower caloric reduction 
requirement of 25 or 10 percent. The 
Commissioner believes that these figures 
would allow foods to bear claims that are 
not of significant help. and. by enlarg¬ 
ing the number of foods that could make 
claims, it would be more difficult to make 
consumers aware of foods of particular 
use. This requirement may. however, in 
some instances preclude claims by foods 
for which it would be useful to have re¬ 
duced caloric corollaries. The Commis¬ 
sion has provided for a procedure, not 
found In the stayed regulations, through 
which foods not meeting the usual re¬ 
quirements will be allowed to bear claims 
of usefulness If the petitioner presents 
an appropriate scientific basis for his 
petition. 


The Commissioner has also established 
a 25-calorie-reduction requirement per 
serving for foods that claim to be reduced 
calorie foods. This requirement will pre¬ 
clude claims by food such as spices, used 
in small amounts and containing a few 
calories, that may have a reduction that 
appears large in percentage terms but 
which is not significant This require¬ 
ment is in lieu of the provision in the 
stayed regulation limiting claims to foods 
of caloric importance, a requirement 
with a similar purpose but indefinite in 
its applicability. The Commissioner has 
not accepted the Hearing Examiner’s 
finding 450 with respect to caloric im¬ 
portance for this reason. The regulations 
would also prohibit claims by foods which 
are reduced only in a comparison with a 
hypothetical food of the same type hav¬ 
ing more calories, even though no higher 
calorie food of that type had ever been 
sold. 

Nutritionally inferior foods would not 
be permitted to make comparative claims 
of metalncss in weight control. The rec¬ 
ord clearly show’s the Importance of 
maintaining the intake of essential nu¬ 
trients while calorie intake is being re¬ 
duced. The stayed regulations did not 
expressly preclude clAims by nutrition¬ 
ally inferior foods but the Commissioner 
believes It would be misleading to offer 
a food for special dietary use in a weight 
control diet if the food were less nutri¬ 
tious, apart from fat and calories, than 
the food it is represented as replacing 
in the diet. 

The tentative order would also require 
oil foods that claim to be reduced in 
calories to bear a statement describing 
the comparison on which the claim is 
based that gives the calorie content of 
the foods compared. The comparison 
statement may be made in the form of a 
comparison with a specific food, by its 
brand name or common or usual name, 
in the form In which it is customarily 
made and consumed. The comparison 
may also be made with the same food 
without the fabrication or alteration thAt 
gives the food its special dietary signifi¬ 
cance. 

The stayed regulations permitted foods 
to make comparative claims cither in re¬ 
lationship to the same food without a 
specified fabrication or alteration of 
special dietary significance, or in rela¬ 
tionship to a specific food as customarily 
made and consumed. The Commissioner 
believes it is more useful if comparative 
claims are made with a specific food, e.g.. 
“peaches packed in water. 38 calories per 
Hr cup serving, 62 percent less calories 
than Brand X peaches in heavy syrup" 
rather than in relationship to a general 
class of foods, eg., “peaches packed in 
water. 38 calories per Vi cup serving. 
C2% less calories than if packed in heavy 
syrup." The tentative order allows the 
comparison to be made either way. how¬ 
ever, since the determination of the 
amount of the reduction is easier when 
made In comparison with the same food 
without the fabrication or alteration. 
When the calorie comparison Is made 
with a class of foods, the foods within the 
class may vary somewhat in calorie con- 
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tent making calorie computations more 
complex. 

The calorie content comparison may 
be made by specifying cither the number 
of calories in each food, or the number 
in one food and the percentage or pro¬ 
portional difference in calories In rela¬ 
tionship to the other food. To be a com¬ 
parison of caloric content, the statement 
must give the amount of calories In at 
least one of the foods compared. The 
statement must appear on the label, but 
need not appear on the principal display 
panel. 

A food claiming usefulness in weight 
reduction or mantenance would have to 
be labeled “reduced calorie” if it meets 
the requirement of 4 105.66<d) and Is 
similar in taste and other organoleptic 
properties to the food specified on the 
labeling with which it is compared. A 
reduced calorie food need not be identi¬ 
cal, apart from calories, to the food for 
which It substitutes, but it must be es¬ 
sentially the same os the other food in 
taste, appearance, and other organoleptic 
properties. 

The stayed regulations did not ex¬ 
pressly require all comparatively reduced 
calorie foods to bear common identify¬ 
ing terminology. Instead, separate label¬ 
ing requirements were established in 
f 125.5 (b). <c). <d>. (e), and <g> de¬ 
pending upon whether the food achieved 
Its calorie reduction through use of arti¬ 
ficial wee tenors nonnutritive ingredi¬ 
ents, or some other means. A statement 
of general policy published in the Fed¬ 
eral Register of July 6. 1966 (31 FR 
9215) indicated that FDA was willing to 
consider “reduced in calories” as alterna¬ 
tive terminology to “lower In calories/' 
The Commissioner believes it will im¬ 
prove consumer understanding to pro¬ 
vide common Identifying terminology on 
foods that have the same organoleptic 
properties apart from a calorie reduc¬ 
tion and lias adopted the “reduced cal¬ 
orie" term for this purpose. 

A food that is fabricated or altered to 
lower its calorie content but that does 
not have the same organoleptic proper¬ 
ties as a specific food with whtch it is 
compared may not be labeled “reduced 
calorie" but may bear other labeling to 
indicate its special dietary usefulness. 
For example, canned pears packed in un¬ 
sweetened water could not be labeled as 
reduced calorie because it does not re¬ 
semble canned pears in syrup with re¬ 
spect to sweetness. It could bear a com¬ 
parative claim on the label, though, com¬ 
paring the calorie content of the pears 
in unsweetened w’ater with pears in 
syrup. It could also bear other terms that 
represent or suggest special dietary use¬ 
fulness. such as “for calorie restricted 
diets." The term "diet” could be used 
on the label to indicate the food's special 
dietAry usefulness, but it could not be 
used in a way that suggests the food is 
similar in all Its organoleptic properties 
to the food with which it is compared. 
Thus, the word "diet" could not be used 
Immediately preceding the name of the 
food. 

Label terms suggesting usefulness tn 
regulating caloric intake or bodg weight. 


Section 105.66(e) of the tentative order 
w’ould prohibit misleading terms in the 
labeling of foods which are not of special 
dietary usefulness for weight control. 
Thus, foods could not be labeled with 
terms that suggest the food is low cal¬ 
orie or lower in calorie than another food 
or other terms suggesting usefulness in 
regulating caloric intake unless it com¬ 
plies with 4 105.66 (c) or (d) governing 
such claims. If anyone believes that it 
would be useful to consumers to allow 
these terms to be used on other foods, he 
may petition the Commissioner to amend 
the regulations to provide for such 
claims. If the claim is appropriate, the 
Commissioner can propose labeling that 
will enable the consumer to understand 
the basis of the claim being made and 
prevent confusion from various forms of 
making the claim. 

Some foods have recently been offered 
as useful for weight control even though 
the foods are neither low calorie nor 
comparatively more reduced in calories 
than other food. The foods are offered as 
useful in conjunction with a total pro¬ 
gram for regulating the person's com¬ 
plete diet. Thus, an ordinary can of com 
might be labeled as useful for weight 
control because of its inclusion in a total 
diet program. Claims of usefulness of 
this type were not prevale-nt at the time 
of the hearing, and the record does not 
provide an adequate basis for evaluating 
the usefulness of the foods in this type of 
program and the type of labeling that 
can be used on the foods without mis¬ 
leading consumers about the usefulness 
of the food and the fact that the foods 
are not reduced calorie or low calorie. 
The Commissioner will give careful 
attention to any adequately supported 
petition that seeks to provide for labeling 
of these foods for use in diets in a way 
that is not misleading. 

Formulated meal replacements, low 
calorie meals, and other total meal re¬ 
placements would not be subject to tills 
provision pending the issuance of regula¬ 
tions governing these foods. Under the 
stayed regulation, claims for such foods 
had to be made on a comparative basis 
in relationship to a similar food or the 
same food without a fabrication or 
alteration of special dietary significance. 
Testimony was introduced that the 
validity of the claim should be deter¬ 
mined on other bases, such as an absolute 
caloric standard for a low calorie meal 
(e g.. #576. Proposed Finding of Fact 88>, 
The Commissioner proposed in the 
Federal Register of June 14, 1974 «39 FR 
20905) a nutritional quality guideline for 
formulated meal replacements that 
would have required compliance with 
4 125.6 for such foods offered for use in a 
reduced calorie diet. The Commissioner 
has found the hearing record insufficient, 
however, to evaluate the suitability of 
other possible bases for making calorie 
claims for meal replacements and for 
low calorlo meals. Accordingly, he pro¬ 
poses to exempt claims by formulated 
meal replacements and meal substitutes 
from 4 125.6 at this time. 

Use of terms such as 44 sugar free/* 
“sugarlc&s" 44 no sugar 49 etc . Purchasers 


associate statements about the absence 
of sugar with weight control claims and 
foods that are low calorie or have been 
altered to reduce calories significantly. 
The regulation does not prevent the 
“sugarless" statement from being used on 
foods that are not of special use in weight 
control diets, but it would require 
affirmative disclosures to prevent con¬ 
sumers from being misled about the use¬ 
fulness of the food. Under $ 105.66«f* of 
the tentative order, any food that makes 
a statement about the absence of sugar 
will have to bear a statement indicating 
the food is not low calorie or calorie 
reduced, unless the food is a low or 
reduced calorie food. Without the dis¬ 
closure, some consumers might think the 
food was offered for weight control or 
was offered for both calorie control and 
another purpose. 

Evidence was introduced at the hearing 
to show that the “sugarless” claim is 
useful to identify foods like chewing 
gum that arc in sustained contact with 
the teeth in which use of a sweetener 
other than sucrose may help avoid tooth 
decay (WD-98-Schotcnboer. pp. 7-8 >. 
The record Is insufficient, in the Commis¬ 
sioner’s judgment, to permit a conclusion 
that the use of certain sweeteners, such 
as sorbitol, is of dietary usefulness to 
help avoid tooth decay. He intends to 
examine this matter further to see if 
claims of usefulness in avoiding tooth 
decay based on the use of a sweetener 
other than sucrose are misleading. He 
agrees though, that the “sugarless” claim 
should be permitted to be used to indicate 
dietary uses other than usefulness for 
weight control if the use is not misleading 
and If the food bears appropriate label¬ 
ing to prevent consumers from being 
misled about the other implications ol 
the sugarless claim. The tentative order 
provides for suitable labeling of foods 
claiming to be sugarless. 

Affirmative disclosures would not have 
been required under the stayed regula¬ 
tion, but the stayed regulation would 
not have allowed a food to bear a claim 
like “sugarless" that implies usefulness 
for weight control if the food were not 
a low calorie or comparatively reduced 
calorie food. Since tills regulation would 
allow the “sugarless" term to be u*cd 
on other foods, this creates the need to 
require additional disclosures to ensure 
that the term is not misleading to con¬ 
sumers. 

Foods offered for weight gain . The 
Commissioner does not Intend at this 
time to issue provisions on the particular 
label statements that must be borne 
by special dietary foods offered for u?e 
in gaining body weight. The stayed reg¬ 
ulations required a food offered for tnb 
use to bear certain information about 
its nutrition content. Such foods have 
to provide the same information, in the 
form of nutrition labeling, by virtue ol 
4 101.9 (formerly 4 1.17), because of the 
Inherent nutrition claim in any claim ol 
usefulness in gaining body weight. In 
addition, under 21 CFR 105.60 (formerly 
21 CFR 125.2). the food wiU have to bear 
an appropriate identification of the claim 
and its dietary’ basis. Thus, there no 
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longer is any need for the particular pro¬ 
visions in 8 125.5(a) of the stayed regula¬ 
tions with respect to foods offered for 
weight gain, and these particular provi¬ 
sions are not Included in this tentative 
order. If the Commissioner finds that 
additional label statements should be re¬ 
quired on foods offered for use in gain¬ 
ing body weight, he will propose new 
regulations. 

Foods useful In the diet of diabetics. 
Section 105.67 of the tentative order 
sets forth labeling requirements for food 
used in the diet of diabetics. Section 
125,6 of the stayed regulations would 
have permitted foods to make claims of 
usefulness in the diet of diabetics. At 
the hearing, a Government witness testi¬ 
fied that no such special labeling should 
be permitted because there are no unique 
characteristics of individual foods In the 
diet of diabetics, and because, In the 
event the diabetic needs to lose weight, 
the dietary needs of the diabetic for this 
pui pose do not differ from those of other 
persons dieting to lose weight (WD-O- 
Moses, pp. 40-41 > . The Hearing Ex¬ 
aminer rejected the proposal to delete 
labeling of foods for diabetics on the 
basis of his view that the diets of 
diabetics should be carbohydrate re¬ 
stricted and that for diabetics who are 
not overnight it might be desirable to 
reduce simple sugars in foods while 
maintaining customary total caloric in¬ 
take (HEF 496. 498). 

The Commissioner accepts the find¬ 
ing that the dietary components for 
diabetics for purposes of attaining op¬ 
timal weight are essentially the same 
hs for persons who do not have diabetes 
mellitus. The record is insufficient to 
establish, however, whether there may 
be foods with unique characteristics 
particularly suitable for inclusion in the 
diet of diabetics. The Commissioner 
recognizes, however, that some physi¬ 
cians believe there are foods of special 
value when used in the diet of diabetics 
under medical supervision. Some testi¬ 
mony was introduced at the hearing that 
some physicians recommend the use of 
food;, containing mannitol or sorbitol by 
diabetics, but that the label of any food 
intended for use in the diet of diabetics 
should bear a statement that the food 
b for use only upon the advice, recom¬ 
mendation. or direction of their physi¬ 
cian < *587. Proposed Finding of Fact 3). 
In view of this, the Commissioner has 
provided at this point In time for label¬ 
ing of foods for use by dtbetics upon the 
advice of a physician. The labeling must 
indicate prominently that the food is 
offered for use by diabetics only upon 
medical advice. 

Evidence was introduced at the hoar- 
ms which purported to show that the 
»ugnr alcohols, mannitol and sorbitol, 
would not be metabolized or would be 
metabolized slowly in ways that would 
uot increase requirements for insulin, 
making them, it was urged, useful for 
Qwbetics, because use of these sugar 
wcoholg would provide sweetened foods 
Without requiring as much insulin as 
would the same foods made with sucrose 
^ other similar sugars. The record in¬ 


dicated that the only sophisticated study 
of mannitol at that time was done solely 
on animals and that questions of data 
interpretation remained about that study 
(Ricketts Tr. 21008-09). Mannitol is cur¬ 
rently subject to restricted use under an 
interim food additive regulation (21 CFR 
180.25, formerly 21 CFR 121.4005). 

A single study without positive controls 
was introduced in support of the con¬ 
cept that 40 grams or more of sorbitol 
per day may be useful to diabetics 
(Steinke Tr. 30553-66). The Commis¬ 
sioner believes that the record of .this 
proceeding does not provide an adequate 
basis for reaching a conclusion on what 
claims are valid and have been ade¬ 
quately supported. Significant advances 
in knowledge and dietary management 
of diabetes mellitus have also occurred 
since the time of the 1968-1970 hearing 
upon which this proceeding Is based. 

If the Commissioner decides to pro¬ 
pose regulations to define when claims 
of usefulness for diabetics are false or 
misleading, he will Initiate a new pro¬ 
ceeding. This will facilitate additional 
opportunity for public comment on a 
proposal, and allow the Commissioner to 
consider developments since the close 
of the hearing. The Commissioner also 
informs the public that he Is initiating 
studies of the current state of knowledge 
of the dietary management of diabetes 
mellitus which will include a review of 
whether there arc or are not foods with 
characteristics warranting label claims 
indicating particular usefulness in diets 
of diabetics. 

Under the stayed regulations, foods 
labeled for use In the diet of diabetics 
would have had to bear a statement re¬ 
lating to the use of artlfical sweeteners 
or nonnutritive ingredients. This require¬ 
ment has been omitted from the tenta¬ 
tive order. Such a statement might sug¬ 
gest Incorrectly to diabetics that partic¬ 
ular nonnutrltlve sweetereners or other 
nonnutritive ingredients are especially 
useful to diabetics. The labeling described 
in the tentative order will advise the dia¬ 
betic to consult with his/her physician 
about the usefulness of the food. The 
statement of Ingredients on the label 
will Indicate the Ingredients used and 
permit the physician and the diabetic to 
evaluate the usefulness of the food. 

To ensure that consumers do not 
mistakenly think that all foods labeled 
for use by diabetics are necessarily low 
or reduced In calories, the labeling of 
foods that are not low or reduced In 
calories must bear an appropriate dis¬ 
closure. 

Foods that are useful In controlling 
body weight or caloric intake cannot, 
solely by virtue of that usefulness, be 
offered as special dietary moods useful 
in the diet of diabetics. Some diabetics 
need to lose weight, but the hearing re¬ 
cord shows that their dietary needs in 
losing weight are the same as that of 
the general population. 

Having considered the evidence per¬ 
taining to dietary management of body 
weight, caloric intake and diabetes re¬ 
ceived at the hearing, the Hearing Ex¬ 
aminer’s report and the various briefs. 


proposed findings of fact, and proposed 
conclusions of law with respect to §8 125.- 
5 and 125.0 of the stayed regulations sent 
to the Hearing Examiner in connection 
with testimony of this particular matter, 
the Commissioner, under the Federal 
Food. Drug, and Cosmetic Act (secs. 201 
(n). 403 <a> and (J), 701 (a) and <e>, 52 
Stat. 1041 as amended. 1047-1048 as 
amended, 1055, 70 8tat. 919 as amended 
(21 U.S.C. 321m>, 343 (a) and (j), 371 
(a) and (e>>) and under authority dele¬ 
gated to him (21 CFR 5.1), the Com¬ 
missioner proposes the following findings 
of fact, conclusions, and tentative 
order: 

Proposed Findings or Fact Relevant to 
8 125.5 (8 105.66 or Tentative Order) 

1. Obesity is a major public health 
problem in the United States today. The 
degree of health hazard is not neces¬ 
sarily proportional to the degree of 
obesity, and there can be significant 
health hazards of interference with body 
functions from relatively small amounts 
of obese overweight (WD-53-Mayer. pp. 
26-27). (Based on HEF 427; the Com¬ 
missioner has omitted a finding about 
whether obesity is increasing because It 
is not necessary and because current 
statistics have not been examined.) 

2. The likelihood of successful reduc¬ 
tion is In significant part a function of 
the prior duration of the obesity, and 
the longer the duration the less the like¬ 
lihood of success. In treating obese pa¬ 
tients. the object is to enable the patient 
to moderate his Intake for the rest of 
his life and it is advisable to modify, 
in the main, the quantity of foods to 
which he Is habituated (WD-53-Mayer. 
PP. 16-17. 26-27; Stare, Tr. 29220; WD- 
O-Levlne. Q & A 37: ‘HEF 428) ). 

3. Obesity is caused by an excess of 
caloric Intake over caloric expenditure In 
the same time period (WD-53-Mayer 
pp. 15-16: WD-3A-Sebrcll, p. 22; WD- 
O-Ricketts, p. 3: WD-G-Levine. Q & A 
33-34: WD-76-Btare. Q & A 11-13: ‘HEF 
429)). 

4. Obesity can be psychologically dam¬ 
aging, particularly to adolescents, even 
If subsequently reduced. Obese persons 
frequently regain lost weight (WD-53- 
Mayer, pp. 14-15, 17-20: Ricketts. Tr. 
20795: Levine. Tr. 23371). ‘Based on 
HEF-430; the Commissioner has omitted 
a finding about the exact percentage of 
obese children who become obese adults 
because it is not necessary and he is 
uncertain about the preoLse percentage.) 

5. Regaining of lost weight may be 
dangerous to health, and is particularly 
discouraging to patients and therapists. 
Prevention of further obesity Is as im¬ 
portant to public health in the United 
States as reduction of already-existing 
obesity (WD-53-Mayer, pp. 16. 21: 
Irvine. Tr. 22371-72, 22460; Ricketts. Tr. 
0740. 20795; WD-49-Hirsch, p. 4; Darby. 
Tr. 26303: Stare, Tr. 29225; (HEF 431)). 

6. A food may be of value for special 
dietary use by reason of Its value in 
preventing obesity. A food may be of 
value for special dietary use by reason 
of its value in maintenance of reduced 
body weight. A food may be of value for 
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special dietary use by reason of its value 
in reducing excess weight 1 (WD-52- 
Mayer, pp. 34-35; Darby. Tr. 26393-94; 
(HEF 432)). 

7. Body weight can be reduced by 
restricting total caloric Intake and. if 
possible, increasing physical activity. 
Body weight can be raised by increasing 
caloric intake WU G-Ricketta. Q & A 
15-16. 18; WD-G-Levtne, Q * A 36; 
WD-76-Stare. Q & A 16; <HEF 443>>. 

8. A pound of weight (due to fat) in 
human beings is produced by approxi¬ 
mately 3500 calorics In excess of ex¬ 
penditure in a given time period, and a 
deficit of this amount in a given time 
period will reduce 1 pound of weight due 
to fnt (WD-53-Mayer, p. 15). (Based on 
HEF 435; the Commissioner has accepted 
the Hearing Examiner’s finding with the 
addition of the bracketed term.) 

9. The goals of prevention of weight 
gain, maintenance of reduced weight, 
and reduction of weight, for large groups 
of people, arc compatible with each other 
in that a balanced diet with moderate 
caloric reduction is the optimum route to 
each of these three goals since, as stated 
in the Final Report to the President of 
tlie White House Conference on Food. 
Nutrition and Health by the ’‘Subpanel 
on Obesity” of the ’’Panel on Adults in an 
Affluent Society; The Degenerative Dis¬ 
eases of Middle Age: M “It is clear that 
that best and most effective results occur 
with a balanced diet of the usually avail¬ 
able foodstuffs but with a decrease in 
total caloric intake of a type that can be 
used both for weight reduction and for 
the maintenance of lower body weight 
after reduction has been achieved * (\vi >- 
53-Mayer, pp. 29-30. 22-24. 41-42; WD- 
49-Hirsch, 26A p. 14. Tr. 30.331; Darby. 
Tr. 26.294; WD-3A-Scbrell. pp. 22-23. 
Tr. 26.150; Exhibit 0-695-53). 

10. Sorbitol and mannitol are sugar 
alcohols. Sorbitol is readily metabolized 
into fructose and thereafter forms part 
of a general pool with protein, fats, 
vitamins and other substances from 
w hich pool the body may produce glucose 
as needed. When this glucose is released 
into the blood, insulin may be required. 
Sorbitol produces approximately 4 kcal 
(kilocalorie) per gram. Mannitol is vari¬ 
able in its caloric value. Like sorbitol, 
mannitol, after it is initially metabolized 
enters the general pool from which glu¬ 
cose is derived by the body (WD-O- 
Levine. Q & A 25-27. 80. 191; WD-O- 
Ricketts. Q 4c A 37-38; Bondy, Tr. 30060. 
30062; Steinke, Tr. 30563-5; WD-49- 
Shuxnon. p. 10; (HEP 436)). 

11. •’Artificial sweetener" is a sweeten¬ 
ing substance not used in normal metab¬ 
olism as a source of calories (WD-G- 
Levine. Q 4c A 81: (HEF 437)). 

12. The most common use of artificial 
sweeteners In foods is for the purpose of 
reducing or maintaining the body weight 
and In the diets of diabetics (WD-O- 
Moses, Q 4c A 21; (HEP 438)), 


’The Commissioner 1ms deleted the term 
"obefie overweight” whenever it Appeared In 
the Hearing Examiner’s findings became the 
term Is redundant, and he has substituted 
the correct term ’'excess weight.” 


13. Purchasers regard foods labeled as 
being artificially sweetened to be for 
caloric restriction and weight reduction 
(WD-O-Swanson, Q 4c A 22-24; (HEF 
439)). 

Label Information 

14. Purchasers in the United States are 
aware of the relationship between their 
body weight and the foods they eat. Pur¬ 
chasers in the United States are highly 
responsive to the labeling, promotion, 
and advertising of foods (WD-G-Swan- 
son. Q It A 15-17; (HEF 440)). 

15. The FDA survey reports the follow¬ 
ing: 53 percent of the respondents have 
used products labeled ’’artlfically sweet¬ 
ened”: 27 percent, ’/dietetic”; 45 percent, 
’’low calorie”; 36 percent, ’’lower in 
calorics”; 35 percent, “sugar free . 10 
percent, ’’diabetic”; 16 percent, ’’salt re¬ 
stricted”. (Exh. P-1151, d-1. Q 43; (HEF 
441)). 

16. The FDA survey reports the fol¬ 
lowing: Of those who used the products 
labeled as described in the preceding 
finding. 55 percent used the products 
labeled “artificially sweetened” on their 
own initiative; 25 percent did so with 
products labeled “dietetic”; 45 percent, 
“low calorie”; 36 percent, “low'cr in 
calories”; 33 percent, “sugar free”; 4 per¬ 
cent, “diabetic”; 5 percent, “salt re¬ 
stricted” (Exh. P-1151, d-1151. d-2, Q 44; 
(HEP 442)>. 

17. The FDA survey reported the fol¬ 
lowing: 66 percent of the respondents 
understood that a food with the label 
statement “for calorie restricted diets” 
was intended for use in a reducing diet 
and 8 percent for use in a diabetic diet; 
22 percent understood the label state¬ 
ment “dietetic” as intended for people 
on a reducing diet and 28 percent for 
people on a diabetic diet; 36 percent 
understood the label statement “diet” to 
mean that the food was of value In a 
weight reducing diet and 9 percent as 
intended for use by diabetics (Exh. P- 
1151. d-5. Q 50-52; (HEP 444)). 

18. Hie great variety of labels, label¬ 
ing. promotional material, and advertis¬ 
ing for foods offered for special dietary 
uses because of their reduced caloric or 
carbohydrate content In the United 
States tends to confuse and mislead 
(WD-G-Ricketts, Q & A 73-50: WD-G- 
Iverson. Q 4i A 30-38. 42-47. 52-61, 63 
(HEP 445)). 

19. There is no uniformity to the label¬ 
ing information or the descriptive 
phrases used to indicate that a food is of 
value in a calorie or carbohydrate re¬ 
stricted diet (WD-G-Moses, pp. 39-40, 
50-128 (HEF 446>). 

20. The label statement “low caloric” 

appears on the following labels: Exhs. 
P-794. P-800-802, P-807. P-809. P-812, 
P-814. P-829. P-832, P-837-844. P-856, 
P-872. P-916, P-918-920. P-930-934. 

P-936-943. P-945-949, P-955-957. P-960, 
P-962-964, P-972, P-975. P-991, P-993. 
P-1003, P-1009; WD-O-Moses, pp. 50- 
61; “lower In calorics”. Exhs. P-774. 
P-776, P-777, P-906. P-929. P-971. P-990; 
WD-O-Moses. p. 63; “low in carbo¬ 
hydrate”. “no available carbohydrate”, 
“starch free”. P-1038-39. P-803. P-805. 
P-806. P-815. P-850. P-851. P-854, 


P-955, P-965, P-985, P-987, P-1018; 
WD-G-Moses, p. 71; representations 
that sugar was absent, such as. “for 
sugar restricted diets”, “sugar less”, 
“sugar free”, no added sugar”, “prepared 
without sugar”, Exhs. P-773-774, P-776, 
P-778. P-779, P-780-781. P-783-798. 

P-804, P-816, P-818-820. P-824. P-828. 
P-834-837. P-839-842, P-844. P-846-847. 
P-849-855, P-857-868. P-870. P-883-884. 
P-906, P-908. P-917-918, P-920-930. 

P-947. P-949-950, P-954. P-959, P-972- 
974. P-983. P-987-988, P-992, P-1015, 
P-1017-1018: WD-G-Moses, pp. 84-85; 
“low fat', “lower In fat”. Exhs. P-692. 
P-898, P-966. P-968-969. P-971-972, 

P-1002, P-1017; WD-G-Moses. pp. 

92-93; “dietetic”, Exhs. P-771-772. 
P-777-790. P-794-797, P-803, P-805-806. 
P-808, P-811, P-813. P-815. P-817-818. 
P-823, P-825, P-834-835. P-842, P-845. 
P-847. P-849-854. P-857-862. P-870, P- 
888. P-897, P-906. P-916-917. P-919-920. 
P-922, P-924-926, P-954, P-974, P-983. 
P-987: WD-G-Moses, pp. 101-102; 
“diet”. Exhs. P-767-768. P-823, P-827. 
P-846, P-895. P-898. P-909-915, P-929- 
930. P-932, P-935-936, P-939-940, P-949, 
P-959-960, P-982. P-992, P-995-996, P- 
998; WD-G-Moses. p. 102; “artificially 
sweetened”. Exhs. P-775-776. P-807, P- 
809-810. P-812, P-814, P-818-817. P-819- 
822. P-824. P-827-828, P-830. P-833-841, 
P-843-844, P-847, P-855-856. P-866-867. 
P-872, P-932. P-934-936, P-939. P-946- 
950. P-955-957. P-959-964. P-972-974, P- 
988. P-1003. P-1015. P-1017-1021; WD- 
G-Moses. p. 125; “diabetic”, “diabetes”, 
“for diabetics”, Exhs. P-816, P-819-822. 
P-826, P-873-881. P-883-888. P-894. P- 
1017; WD-G-Moses. p. 147: “special 
formula” bread etc., Exhs. P-896. P-901- 
902. P-997. P-999-1001. P-1012; WD-G- 
Moses, p. 114; (HEF 447)). 

21. The great variety and multiplicity 
of label designations for foods offered for 
special dietary use because of their re¬ 
duced caloric or carbohydrate content 
lias an adverse effect upon the purchas¬ 
ers* understanding of those products and 
the potential for misunderstanding and 
error in perception increases as the 
number of such designations Increases 
with respect to the ability of the pur¬ 
chaser to intelligently choose among 
such foods (WD-G-Swanson, Q k A 19 
(HEF 440). 

22. As of 1970. the different method* 
used on the various labels, to express 
the amounts of protein, fat, and avail¬ 
able carbohydrates present in the prod¬ 
uct, were In te rms which were difficult 
to understand (WD-G-Moses. Q fc A 34- 
37; WD-G-Iverson. Q & A 66. Exhs P- 
640, P-641. P-647. P-688, P-767-847. P- 
849-868. P-870-1021. P-1035-1039, P- 
1042-1044. P-1090-1102. P-1104-iin>. 
(Based on HEF 449; the Commissioner 
accepts tlie Hearing Examiner's finding* 
as of 1970 because the subsequent insti¬ 
tution of a requirement for nutrition 
labeling alleviated these difficulties.) 

23. As of 1970. relatively few label* or 
foods offered as reduced in calorics 
or carbohydrates provide Information 
whereby the reduction in calories or 
carbohydrates can be measured or eval¬ 
uated by purchasers. Frequently, when 
both nutritive and nonnutriUve sweeten- 
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ers arc used In a food for special dietary 
use, the presence of the nutritive sweet¬ 
eners and the proportion of the food 
which is comprised of nutritive sub¬ 
stances is not made apparent (WD-O- 
Moses, Q & A 34-37, 56, 219-221; Exhs. 
P~*J40» P-641, P-647, P-688, P-600-698, 
P-7 67-847, P-849-869, P-870-1021, P- 
1035-1039, P-1042-1044. P-1090-1102, 

P-1104—1111: WD-O-Moses, pp. 131- 
134). < Based on HEF 455; the Commis¬ 
sioner accepts the Hearing Examiner’s 
finding as of 1970 because the subse¬ 
quent institution of a requirement for 
nutrition labeling alleviated these diffi¬ 
cult lesJ 

24 Regulations of the Food and Drug 
Administration in effect In 1970 with 
respect to foods offered for the reduction 
or maintenance of body weight do not 
require label information sufficient to 
inform as to the number of calories that 
will be obtained through ingestion of an 
ordinary serving of the food 'WD-53- 
Mayer. pp. 46-48; WD-G-Ivcrscn, p. 18). 
(Eased on HEF 456; the Commissioner 
accepts the Hearing Examiner’s finding 
as of 1970 because the subsequent in¬ 
stitution of a requirement for nutrition 
labeling alleviated these difficulties.) 

25. Regulations of the Food and Drug 
Administration presently in effect gov¬ 
erning foods offered for weight reduction 
or maintenance do not require label in¬ 
formation which fully informs consum¬ 
er* as to the value of the food for spe¬ 
cial dietary use in that the regulations 
do not require the label to compare the 
number of calories contained in a re¬ 
duced calorie food with the number of 
calorics In the same food as ordinarily 
consumed (WD-O-Moscs, pp. 31. 32; 
WD-53-Mayer. p. 48; WD-G-Levine. pp. 
18-19. 25-26; WD G-Ricketts. p. 10: 
(HFF 457)). 

26 It is necessary to make an intelli¬ 
gent evaluation of the value of a food 
offered for special dietary use to increase,, 
reduce or maintain body weight, or for 
the diets of diabetics, to know the amount 
of protein, fat. carbohydrates and cal¬ 
orie:, contained In a serving of the food 
•WD-G-Levine. Q & A 28-32, 65. 68 . 70; 
WD-O-Ricketts, Q & A 21-24, 26, 27. 97; 
WD-G-Ross, Q & A 69; WD-C-Iverson. 
Q* A 65. 66: (HEF 458) ). 

27 Amounts of protein, fat. and avail¬ 
able carbohydrates arc customarily ex¬ 
pressed in grams (WD-G-Ricketts. Q & A 
80 WD-O-Livlne. Q & A 71; (HEF459)). 

28. Caloric content, in order fully to 
Inform consumers, should be expressed 
in terms of an amount which constitutes 
an ordinary serving of the food (WD-G- 
Mose*. pp. 10-20; WD-53-Mayer. pp. 46- 
48; WD-G-Lcvine, Q & A 73, 74; WD- 
O Swanson, Q & A 49; WD-G-Ricketts. 
Q & A 31-33; WD-G-Ross. Q L A 69-71; 
WD-G-Ivcrson, Q & A 65. 66; <HEF 
460)), 

29 Tlie phrase “for calorie restricted 
diets’ is not necessary in order fully to 
inform consumers of the value of a food 
*&ieh purports to be or is represented as 
t*ing for special dietary use by reason 
ol being low or lower in calories (Mayer, 
7* 28. 912-913; Swanson. Tr. 22.905- 
306: WD-49-Hirsch, p. 20. Tr. 30. 302). 


Label Intormation on Fabrication or 
Alteration To Lower Calorie Content 

30. Artificial sweeteners used to sweeten 
foods may be nutritive, nonnutritive or a 
combination of these, A diabetic or a 
person seeking to reduce or maintain his 
body weight must know the nature of 
the sweeteners used in the food to prop¬ 
erly plan a diet. It is necessary that some 
designation such as “artificially sweet¬ 
ened” be used on the food’s label to call 
attention to the presence of such sweet¬ 
eners and is the artificial sweetener is 
nutritive or nonnutritive this fact should 
be displayed. If the name of the artificial 
sweetener ts used on the label It is neces¬ 
sary and appropriate that the fact that 
it is nonnutritive be stated <WD-G- 
Lcvine. Q & A 87; WD-G-Ricketts. Q & 
A 40. 46. 58-60: WD-O-Ross, Q & A 79- 
82: (HEF 463)). 

31. It will further the purpose of fully 
informing the purchaser as to the value 
of a food offered for special dietary use 
in W'hich an art if ctal sweetener has been 
used to require that the label carry a 
statement comparing the caloric content 
of a specified serving of such food with 
an equivalent serving of the same food 
made with an amount of ordinary sugar 
which would produce sweetness equal to 
that produced by the use of the artificial 
sweetener (WD-G-Ricketts. Q & A 47. 28: 
WD-G-Levlne. Q & A 90. 91). (HEF 467; 
the Commissioner does not accept this 
finding insofar as it relates to the label¬ 
ing of low calorie foods.) 

32. One gram of saccharin or of a sac¬ 
charin salt is equivalent in sweetness to 
300 grams of sugar < WD-O-Blornquist, 
Q& A 6-11; (HEF 468)). 

33. Sweetness is an important com¬ 
ponent of payability. Nonnutritive 
sweeteners provide the sensation of 
sweetness without adding calorics < WD- 
53-Mayer, pp. 43-44; Scbrell. TR. 26147; 
WD-G-Levine. pp. 9. 17. Tr. 22337; WD- 
G-Rickctts, p. 7; Ivcrsen. TR. 21844-45; 
(IIEP 469>). 

34. Food constituents, other than arti¬ 
ficial sweetners, which are not utilized 
in normal metabolism as a source of cal¬ 
ories, are also useful as ingredients in 
foods for special dietary uses (WD-G- 
RicketU. Q & A 61; WD-G-Ross, Q & A 
87; (HEF487)). 

35. Such constituents include fibrous 
plant matter, commonly called “crude 
fiber." This material Is not assimilated 
by the body < WD-G-Ricketts, Q It A 62- 
64; WD-G-Levlne. Q & A 113-119; (HEF 
488 0. 

36. Where a food that contains one or 
more of such constituents is offered for 
sperial dietary use for reduction or main¬ 
tenance of body weight or the regulation 
of carbohydrate intake, it is necessary 
for the purpose of fully informing pur¬ 
chasers as to the value of the food, that 
the label state the percent by weight of 
such ingredient and whether they are nu¬ 
tritive or nonnutritive. The label should 
also bear a statement of comparison be¬ 
tween the calorie content of a specified 
serving of such food and an equivalent 
serving of the same food which does not 
contain such constituents, or with a food 
without the fabrication or alteration 


(WD-G-Ricketts. Q & A 65; tVD-G-Le¬ 
vine. Q L A 121-122, 127; WD-G-Ross. 
Q & A 88). (Based on HEF 489; the Com¬ 
missioner has accepted the finding with 
the addition of the final clause in the 
last sentence in order to take account 
of the alternative means of making the 
comparison permitted under the stayed 
regulations and the regulation in the 
tentative order. T n addition, he has not 
accepted the finding that labeling about 
nonnutritive constituents is necessary in 
order to inform persons with intestinal 
disorders; the listing of the constituent 
in the statement of ingredients would 
generally be adequate for this purpose, 
and it would not be necessary solely for 
this purpose to require an additional la¬ 
bel statement about the presence of non- 
nutritive constituents. > 

Reduced Calorie Foods 

37. Many foods offered for special di¬ 
etary use on the basis that they have 
been reduced in calories or carbohy¬ 
drates are not significantly different 
from the unaltered food (WD-G-Levine. 
Q is A 93-98. 136. 222; (HEF 451)). 

38. Some foods, reduced in calories or 
carbohydrates, are not ordinarily eaten 
in large enough amounts to have an ap¬ 
preciable value In the diet although the 
reductions are high on a percentage ba¬ 
sis (WD-G-Levine, Qii A 159-163. 227; 
(HEF 453)). 

39. Condiments and seasonings are not 
of caloric importance in the diet. They 
arc consumed in small amounts. Caloric 
or carbohydrate reduction in such foods 
would have little effect in the diet of per¬ 
sons who desire to restrict their caloric 
or carbohydrate intake. Even If the per¬ 
centage of redu fion is high, it is not 
scientifically reasonable to describe such 
foods as “low calorie” foods (WD-Q- 
Lcvine, Q & A 159-163, WD-G-Ross. 96; 
WD-G-Ricketts. Q L A 72; (HEF 466»). 

40. Artificial sweeteners, both nutritive 
and nonnutritive, can be useful in diets 
designed for the restriction of caloric in¬ 
take and if promoted on this basis the 
caloric reduction resulting from the use 
of the artificial sweetener should be sig¬ 
nificantly large (WD-O-Ricketts, Q k A 
34.35.49.50; (HEF470)). 

41. The caloric significance of a given 
caloric reduction in a food is not affected 
by the manner In which the reduction U 
achieved. Where a food for special di¬ 
etary use is promoted on the basis of a 
reduction in its caloric content by a 
means other than the use of nonnutritive 
sweeteners, the reduction should be sig¬ 
nificantly large (WD-G-Ricketts. Q & A 
49. 50; WD-O-Lcvine. Q & A 128. 129. 
164: WD-G-Ross. Q k A 91; WD-C-Iver- 
&en. Q & A 68; (HEF 471)). 

42. The nutritional significance of a 
given caloric reduction in a food may be 
adverse depending upon the manner in 
which the caloric reduction was 
achieved, for example, where the caloric 
reduction results in elimination of pro¬ 
tein. vitamins or minerals (WD-49- 
Hirsch. pp. 10-11). 

43. A 50-percent reduction requirement 
would require some foods which are good 
sources of protein, such as dairy prod- 
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ucts, to reduce n it only fat and carbo¬ 
hydrate content but protein content as 
wel l (WP -49-Howard. pp 18-20) < Based 
on HEP 474; the Commissioner has lim¬ 
ited the flndlri to "some” foods, since 
he does not believe it would be correct 
with respect tc r 11 foods.) 

44. Significantly more foods can 
achieve a caloric reduction below 50 per¬ 
cent, and a 50-perc^nt requirement is 
not consistent with the poal of a mod¬ 
erate reduction in as n'nny foods as pos¬ 
sible (WD-53-Mover. 50-51: Mayer. 
Tr. 28.808: WD-49 Hirsrh. p. 16: WD- 
3A-Scbrcll. p 23). 'Based on HEF 475; 
the Commissioner has not accepted the 
part of findings with respect to a 25- 
pcrcent reduction fer the rcarons given 
in the Statement of Reasons.) 

45. The slxe of the caloric reduction 
in a food for special dletnry use, whether 
produced by the use of a nonnutritive 
artificial sweetener or by some other 
means, which would Justify promotion 
on the basts of the reduction achieved 
was the subject of rharp disagreement 
among the expert iM^^ses who spoke 
to the matter (HEF 476). 

46. Dr. Ricketts stot r d: "*nd I stated 
several times before tbat the figure of 
50 percent wa r an approximate one, an 
arbitrary one and that I had no strong 
feelings about keeping it there or mak¬ 
ing it 60 percent or 40 percent. And I 
suppose I could not quibble very hard 
about 35 percent' *em r hasis added) 
(Tr. 20826; (HEF 477)) 

47. Dr. Levine stated - "When it comes 
to the selection of 57 percent, sure, 
everything has to be. in a sense arbi¬ 
trary. But let us ray you have a 100- 
calorle portion of rop-MWng. If this is 
going to be rcaJlv useful for reduction 
of weight it should be around 50 calories 
for the same servin'*, because there are 
certain foods that will never be reduced 
in caloric content" 'emphasis added) 
Tr. 22212. And at Tr 22275-76. he stated 
that he would consider an approximate 
reduction of 40 percent In the c aloric 
value of pudding to be significant (HEF 
478). 

48. There wa** no more agreement on 
a single percentage f pure among the ex¬ 
pert witnesses who testified on behalf 
of the opponents whose estimates ranged 
from 10 percent. WD-49-Etscastetn. p. 
16. Tr. 29419: to 23 percent. WD-49- 
Graham. p. 16; WD- 49-H irsch, p. 18; 
WD~3A-Dnrby, p. 6; WD-53-Mayer. p. 
49, Tr. 28796: to from 25 to 30 percent, 
Store, Tr. 29197-98: to 33 percent, WD- 
49-Oteon. p. 21; (HEP 479). 

49. A 50-perceat minimum requirement 
may operate to encourage the use of 
••fillers’* in situations where products 
narrowly fall short of meeting the per¬ 
centage (WD 49 Hlrach, p. 15: (HEF 
480)>. 

50. Hie Hearing Examiner stated: 
"It appears that the selection of a mini¬ 
mum percentage figure of reduction in 
caloric value as "significant" for the pur¬ 
pose of Justifying the promotion of a 
food for special dietary use on the basis 
of such reduction. Is necessarily tinged 
with some arbitrariness. Under the cir¬ 
cumstances and in the light of the evi¬ 


dence. I am persuaded to suggest that 
the figure of 35 percent is reasonable, 
workable and most equitable • * *. w 
(Based on HEF 481; the Commissioner 
lias not accepted the part of the findings 
with respect to the diet of diabetics for 
the reasons given in the Statement of 
Reasons.) 

51. Where a food for special dietary 
use is promoted on the basis that it Is 
"lower in calories," it is reasonable and 
necessary to fully inform a purchaser as 
to the value of the food that the label 
bear a statement of comparison show¬ 
ing the caloric content of a specified 
serving of the food and the caloric con¬ 
tent of an equivalent serving of a simi¬ 
lar food as customarily made and con¬ 
sumed (WD-G -Ricketts. Q & A 67; WD- 
O-Levine, Q & A 155, 156; WD G-Ross. 
Q* A 90; (HEF 482)). 

Low Calorie Foods 

52. In spite of the wide usage of the 

term "low in calorics" In the labeling of 
foods for special dietary use In reducing 
or maintaining body weight, there is no 
common standard to determine when a 
food is "low In calories" < WD-G-Moses, 
Q & A 60, 62. 75-89; WD-O-Iversrn. 
Q & A 67: c.g.. 81-140 calorics per serv¬ 
ing. Exhs. P-1031-1034; 40-130 calorics 
per serving. Exhs. P-801. P-807. P-812. 
P-814. P-856. P-940. P-941, P-943. 

P-945. P-946. P-947, P-949. P-956. 

P-972, P-991. P-1003, P-1009; (HEF 

454)i. 

53. A food for special dietary use 
which Is promoted on the basis that it 
is a "low calorie" food should, In order 
to fully Inform a purchaser as to Its 
value, be required to meet & caloric 
standard dcsignat ng a food as a "low 
calorie * food 'WD-G-Levlnc. Q & A 142- 
145; WD G-RickctU, Q & A 81: (HEF 
483)). 

54. The dispute concerning the stand¬ 
ard for "low calorie" was less sharp than 
that involving the significance of caloric 
reduction. Drs. Ricketts. Levine, and 
Ross stated that a serving of such a food 
should not exceed 15 to 25 calorics and 
that the total contribution to a day’s 
diet should not exceed 50 calories (WD- 
O-Rlckctts. Q & A 81. 82; WD-C- 
Levine, Q & A 139. 110; WD-GRoss, Q 
* A 89; (HEF484>). 

55. Dr. Mayer was of the oprnJon that 
the definition should include foods 
ranging from 25 to 75 calories (WD-53- 
Maycr. 54-55; <IIEF 4850. 

56. The Hearing Examiner stated "As 
in ’significant reduction* fixing a stand¬ 
ard for qualification of a food as *low 
cnlorie* is more or less arbitrary in na¬ 
ture. In view of the evidence it is sug¬ 
gested that a fair figure would be not 
more than 25 kcalories per serving with a 
daily celling of 65 calories." (Based on 
HEF 486; the Commissioner has not ac¬ 
cepted the part of the findings relating 
to the particular figure that should be 
set for the reasons given In the State¬ 
ment of Reasons.) 

57. Caloric density, that is. the ratio 
of calorics to weight, varies among foods 
(P-719). 

58. Government and opponent witnes¬ 
ses indicated that caloric density should 


be considered in determining the special 
dietary value of a food as a low calorie 
food (Darby. Tr. 26.305. 26,309, 26,313; 
WD-G-Ricketts. p. 15; Levine, Tr. 22.- 
353-54. 22.239). 

59. The ratio of calories to gram of 
sugar Is approximately 4:1, that is. four 
calories to a gram (P-719, p. 73). 

60. Sugar, os pure carbohydrate, is a 
calorically dense food (Levine, 22,353 *51. 
23.239). 

61. Those soups. Juices, fruits, and 
vegetables which contain less than 65 
calorics in an ordinary serving contain 
a ratio of calories to grams of from 12 
to 1:20. that is. one-half to onc-twent led 
of a calorie per gram, and most contain 
onc-third to one-sixth of a calorie per 
gram (P-719, pp. 66-69. 47-49. 39-46. 
77-86*. 

62. Soups. Juices, fruits, and vegetables 
containing less than 65 calories in an 
ordinary serving are from one-eighth to 
one-eightieth as calorically dons* as 
sugar, and most are from one-twelfth to 
one-twenty-fourth as calorically dense 
as sugar. 

63. The caloric densities of aou*\ r .. 
Juices, fruits, and vegetables are am^ni? 
the lowest of all foods eaten in the 
United States (P-719). 

64 There is no Justifiable reason for 
restricting the term "low calorie" on the 
basis of average total dally intake of the 
food since the overall nutritional con¬ 
tribution of the food must be considered 
in dietary planning (WD-3A-Darby, p. 
6>. 

Proposed Findings or Fact Relevant to 

i 125.6 <f 105.67 or Tentative Order) 

65. There were approximately 2.3 mil¬ 
lion "diabetics" in the United States in 
1970. The median ages were 60.2 years 
for males and 61.8 years for females 
Two-thirds of all diabetics were over 55 
years of age. Diabetics who were under 
age 25 comprised 5 percent of the totaL 
Undetected cases of this disease may have 
amounted to approximately 2 percent of 
the population in addition. Persons sul- 
fering from diabetes mellitus are known 
as "diabetics" (Exh. P-1082, pp. 3-4; WI>- 
G-Levine. Q L A 171). (Based on HEF 
490; the Commissioner accepts the 
statistical findings as valid as at the 
time of the hearing.) 

OS. There are no regulations presently 
having specific reference to foods for use 
in the diets of diabetics (WD-G-Moses, 
Q & A 72, p. 39 (HEF 491)). 

67. The stayed regulations, which arc 
the subjec{ of the public hearing herein, 
published in December 1966; H.E. Exh 
No. 3. includes 5 125.6 (a), <b). (c). and 
(d) which regulates label statements for 
foods represente d for the special dietary 
use of diabetics < HEF 492). 

68. On June 6. 1969 during the course 
of the public hearing, the Chief of the 
Food Case Branch. Division of Case 
Guidance. Bureau of Regulatory Compli¬ 
ance of tile FDA offered testimony sug¬ 
gesting the elimination of stayed 5125.6 
(WD-O-Moscs. p. 41; (HEF 493)). 

69. Such elimination was suggested be¬ 
cause "at the time stayed f 125.6 was 
drafted. I though it might be advisable 
to require a clear and direct declarati° n 
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when a food was Intended for use In 
dmbetlc diets, since this might be less 
likely to mislead consumers than the 
many indefinite descriptive terms now 
being used on such foods. Since that time, 
however, further experience has caused 
me to reconsider—I am informed that 
usually the diet of diabe-lcs must be re- 
nricted in calorics as well as in readily 
assimilated sugar and carbohydrates. The 
Inlormation needed by diabetics to con¬ 
trol their intake of calories is required 
by stayed $ 125.5. I therefore do not be¬ 
lieve stayed S 125.6 is necessary" tWD- 
G Moses, pp. 40-41; (HEP 494)). 

70. The diets recommended for dia¬ 
betics are not identical to diets recom¬ 
mended for weight reduction or weight 
control tWD-49-£human. p. 2; WD-49- 
Oraham, p 13; WD-49 Marble, p. 2; 
WD 98-Bondy, p. 3; Steinke. Tr. 30551; 
WD-O-Ricketis. Q Is A 87; WD-C^Lc- 
vlnc. Q & A 187; WD-O-Ross. Q 4; A 80- 
82; i HEP 495)). 

71. The carbohydrate intake recom¬ 
mended for diabetics depends on many 
factors, including the ratio of fat to pro¬ 
tein in the food consumed. Caloric re¬ 
duction per sc has greater significance in 
diet*? for weight reduction or weight con¬ 
trol than in the d»*t* of rfl-bettcs. Many 
iwrsons with diabetes are of normal 
weight, or even underweight, and do not 
need low calorie diets. If a diabetic is not 
overweight, his diet Is not the same as 
that of an overweight person (WD-49- 
Krtk'an. p. 22. Tr. 30611; WD-49-Shu- 
man, p. 2; WD-49-Marblc. p. 2; WD- 49- 
Hlrsch. p. 27; Ftcinke Tr. 39554-55). 

• Based on HEP 496; the Commissioner 
has not accepted the part of the findings 
relating to the nature of the dietary 
needs of diabetics for the reasons given 
In the Statement of Reasons.) 

72 Diabetics are sophisticated In their 
choice of foods and the label statement 
‘ for the diets of diabetics" as the means 
of identification of foods Intended for 
such use would be beneficial and assist 
in fully Informing such purchasers as to 
Uk» value of the foods (Bondy. Tr. 30073- 
74: WD-49-Gitter. p. 22; Steinke, Tr, 
3C555-56; (HEP 497)). 

Proposed Conclusions or Law 

A With respect to I 105.66 Label 
tutcmenU relating to usefulness in 
maintaining or reducing caloric intake or 

body weight: 

The Commissioner concludes, based on 
the foregoing statement of reasons, in 
conjunction with the findings of fact 
herein published, that: 

1 It is reasonable and necessary, to 
fully inform purchasers of the value of 
foods for special dietary uses, to require 
that the labels of any food that purports 
to be or is represented as useful in main¬ 
taining or reducing caloric Intake or body 
J^ight bear label statements as required 
*>y * 105.66 as set forth in the tentative 
order. 

2. It Is reasonable fvnd necessary to 
Prevent purchasers of special dietary 
foods for use in maintaining or reducing 
caloric intake or body weight from being 
misled about foods which arc not of spe¬ 
cial dietary usefulness for such purpose 


to restrict the use of label statements, 
and/or to require certain disclosures on 
foods that are not of such special dietary 
usefulness as required by 4 105.66 as set 
forth In the tentative order. 

B. With respect to 5 105.67 Label 
statements relating to food for use In the 
diet of diabetics: 

The Commissioner conclude?, based on 
the foregoing statement of reasons, in 
conjunction with the findings of fact 
herein published, that: 

1. It is reasonable and necessary, to 
fully Inform purchasers of the value of 
foods for special dietary uses, to require 
that the labels of any food that purports 
to be or Is represented for use in the 
diet of diabetics bear the label state¬ 
ments as required by f 105.67 as set forth 
In the tentative order. 

2. It Is reasonable and necessary* to 
prevent purchasers of special dietary 
foods for use In the diet of diabetics from 
being misled about foods thhat are not 
of special dietary usefulness for such 
purpose to restrict the use of label state¬ 
ments as required by i 105.67 as set forth 
in the tentative order. 

Tentative Order 

Therefore, on the basis of the foregoing 
statement of reasons, findings of fact, 
and conclusion* of law drawn therefrom: 
It is ordered, That the stay of the effec¬ 
tive date of H 125.5 and 125.6 (now 
105.67) as promulgated in the Federal 
Register of December 14. 1966 <31 FR 
15730) be ended and redesignated as 
}3 105.66 and 105.67, respectively, and re¬ 
vised to rend as follows: 

§ 105.66 I Mm*I fttaVrmcnt* relating to 
u»« k fttlne*» in rrdurinjc or maintain- 
ing caloric intake or body weight. 

(a) General requirements. Any food 
that purports to be or is represented for 
special dietary use because of usefulness 
in maintaining or reducing caloric intake 
or body weight, including, but not lim¬ 
ited to any food which bears representa¬ 
tions that It is low or reduced in calories, 
shall bear: 

(1) Nutrition labeling in conformity 
with 1101.9 of this chapter, unless ex¬ 
empt under that section; and 

(2) On its label the statement "Weight 
control by diet requires limiting total in¬ 
take of calories." 

<b> Food fabricated or offered to lower 
caloric content. <l) Any food subject to 
paragraph <a> of this section which has 
been fabricated or altered to lower its 
caloric content <e.g.. "low calorie" food 
made by replacing a nutritive Ingredient 
with a nonnutritivc ingredient, a "re¬ 
duced calorie" food made by adding a 
nonnutritive filler) shall bear on Its 
principal display panel a clear and con¬ 
cise statement of how the special dietary 
usefulness has been achieved, and the 
percentage by weight of any nonnutritive 
ingredient used to achieve the special 
dietary usefulness. 

<2) A special dietary food may con¬ 
tain a nonnutritive sweetener or other 
Ingredient only if the ingredient Is safe 
for use in the food under the applicable 
law and regulations of this chapter. Any 


food which achieves its special dietary 
usefulness in reducing or maintaining 
caloric intake or body weight through 
the use of a nonnutritive sweetener shall 
bear on its principal display panel the 
statement required by paragraph (b) (I) 
of this section, but need not state the 
percentage by weight of the nonnutritive 
sweetener. If a nutritive sweetener(s) as 
well as a nonnutrltive sweetener (s) is 
added, the statement shall indicate the 
presence of both types of sweeteners, e g., 
"Sw'eetened with nutritive sweetener<s> 


( -), and nonnutrltive sweet¬ 
ener (s) (-)" (the blanks to 


be filled in with the name of the sweet¬ 
eners used). 

<c> "Lota calorie* foods. Cl) A food 
may purport to be or be represented as 
low calorie only if: 

<i> A serving of the food supplies no 
more than 40 calories, and 

Gi) The food does not provide more 
than 0.4 calorie per gram, as consumed, 
and 

chi) The food bears on its principal 
display panel the term "low calorie." "low 
In calories," or "a low calorie food" in 
type size no smaller than one-half of the 
largest type size used on the label to rep¬ 
resent. suggest, or Imply special dietary 
usefulness or type size 1/16 inch in 
height, whichever is larger. 

(2) Poods that are low calorie within 
the meaning of paragraph (c) (1) of this 
section, as naturally occurring, without 
having anv fabrication or alteration, may 
be labeled as a low caloric food, c.g., 
"celery, a low calorie food." They may 
may not be labeled with the term "low 
calorie" immediately preceding the name 
of the food because It would imply that 
the food has been altered to lower Its cal¬ 
ories with respect to other foods of the 
same type. 

<d) "Reduced calorie " foods , and other 
comparative claims. cl) A food may be 
labeled as "reduced calorie." or with 
other terms representing or suggesting 
special dietary usefulness on the basis of 
a fabrication or alteration that makes 
the food lower in calories than a food it 
can substitute for in the diet only If: 

(i) A comparison of the calorie con¬ 
tent of a specified serving of the food 
with the calorie content of an equivalent 
serving of the same food without the 
fabrication or alteration of special diet¬ 
ary significance reveals a calorie reduc¬ 
tion of at least one-third and of at least 
25 calories per serving; 

ill) The food bears on its label a state¬ 
ment which clearly and concisely de¬ 
scribes the comparison upon which the 
claim of special dietary usefulness is 
made. The statement shall either identify 
a specific food having at least one-third 
more calories and at least 25 more cal¬ 
ories per serving for which the food can 
substitute, or indicate that the claim of 
special dietary usefulness is based on a 
comparison with the same food without 
the fabrication or alteration of special 
dietary significance. The statement shall 
also include a comparison between the 
calorie content of a specified serving of 
the food and an equivalent serving of the 
food it substitutes for, or the same food 
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without the fabrication or alteration of 
special dietary significance. 

(Ill) The food Is not nutritionally in¬ 
ferior. under the criteria set forth in 
5 101.3(e) of this chapter, to the food for 
which it substitutes or the same food 
without the fabrication or alteration of 
special dietary significance, and 

(iv) The food can be reasonably ex¬ 
pected to substitute for a food having at 
least one-third more calories per serv¬ 
ing. and at least 25 more calories per 
serving, that is sold in sufficient Quanti¬ 
ties that it is useful for those on calorie- 
rcs trie ted diets to be aware of the lower- 
calorie substitute for it. 

(2) <1) Any food subject to this para¬ 
graph (d) which is similar in all Us or¬ 
ganoleptic properties to the food it is 
represented as substituting for, or to the 
food without the fabrication or altera¬ 
tion of special dietary significance, shall 
be labeled as “reduced calorie/* “re¬ 
duced in calories.** or “a reduced caloric 
food” in type size no smaller than one- 
half of the largest type size used on the 
label to represent, suggest or imply spec¬ 
ial dietary usefulness, or type size 1/16 
Inch in height whichever is larger. 

<ii) Any food subject to this paragraph 
(d) which does not resemble in all its 
organoleptic properties the specific food 
for which it substitutes, e.g:. canned 
pears packet in unsweetened water, in 
comparison with pears in heavy syrup, 
may be labeled with appropriate terms 
to indicate its dietary usefulness, e.g,. 
“for calorie restricted diets,'* but may not 
be labeled as “reduced calorie,'* “re¬ 
duced in calories" or with any other 
terms in juxtaposition with its name or 
in the labeling that represent* or sug¬ 
gests that the food is essentially the same 
as the other food in all its organoleptic 
properties except for a reduction in cal¬ 
ories. 

(3) It may not be technologically fea¬ 
sible to manufacture a “reduced calorie*’ 
food under the criteria set forth in this 
paragraph for all foods which are sig¬ 
nificant dietary source of calories and 
for which it would be useful to those 
on calorie-restricted diets to have a re¬ 
duced calorie substitute. Accordingly, the 
Commissioner may establish by regula¬ 
tion acceptable alternative criteria for 
a “reduced calorie’* food, in a regulation 
issued pursuant to section 401 of the act 
establishing a standard of identity for 
the food, in a regulation in Part 102 of 
this chapter establishing a common or 
usual name for the food, in an amend¬ 
ment to tills section, or In a regulation 
issued pursuant to sections 201 (n) 
and 403(a) of the act A petition 
requesting such a regulation shall be sub¬ 
mitted to the Hearing Clerk in the form 


established by Part 10 of this chapter. 
Under no circumstances will a food be 
permitted to be labeled as “reduced cal¬ 
orie” unless <D the petition demonstrates 
that it is not feasible to attain a greater 
caloric reduction than that for which 
approval is sought and <ii) the petition 
demonstrates that the use of the food, 
with the caloric reduction attained, will 
result in a significant reduction in cal¬ 
ories in the daily diet. 

<e) Label terms suggesting usefulness 
in regulating caloric intake or body 
weight, <1) Except os provided in para¬ 
graph (e) (2) and (3) of this section, 
a food may be labeled with terms such 
as “diet,** “dietetic/' “for calorie restrict¬ 
ed diets/’ “weight control.” “artificially 
sweetened.” “sweetened with nonnutrt- 
tivc sweetener,” or other such terms rep¬ 
resenting or suggesting usefulness in reg¬ 
ulating caloric intake or body weight 
only if: The food is labeled “low calorie” 
or “reduced calorie” or bears a compara¬ 
tive claim of special dietary usefulness 
in compliance with paragraph <c) or <d) 
of this section. 

<2) Paragraph (e)(1) of this section 
shail not apply to any use of such terms 
which is specifically authorized by a reg¬ 
ulation governing a particular food, or, 
unless otherwise restricted by regulation, 
to any use of the term “diet,” which 
clearly shows that the food is offered 
solely for dietary use's) other than reg¬ 
ulating caloric intake or body weight, 
c.g.. “for low-sodium diets.” 

<3) Paragraph (e)(1) of this section 
shall not apply to any use of such terms 
on a formulated meal replacement, low 
calorie meal, or other food that is rep¬ 
resented to be of special dietary use as 
a whole meal pending the issuance of a 
regulation governing the use of such 
terms on such foods. 

(f) Use of terms such as “sugar free /* 
“ sugarless /’ “no sugar /* etc. Consumers 
may reasonably be expected to regard 
terms such as “sugar free.” “sugarless.” 
“no sugar,” etc., as indicating a product 
which is low in calories or significantly 
reduced in calories. Consequently, ex¬ 
cept as provided in paragraph <f)<2) of 
this section, a food may not be labeled 
with such terms unless: 

(1) It is labeled “low caloric” or “re¬ 
duced caloric” or bears a comparative 
claim of special dietary usefulness la¬ 
beled in compliance with paragraph (c) 
or (d> of this section, or 

(2) The “sugarless” term is immedi¬ 
ately accompanied, each time it is used, 
by the statement “Not a reduced calorie 
food” or “Not a low calorie food,” such 
statement to be in a type size at least 
os large as the type size employed for the 
accompanying “sugarless” term. 


§ 105.67 AtAtt'mcnt* rd.nl in a to 

food for uac in the diet of diabetic*. 

< a) A food that purports to be repre¬ 
sented or special dietary use because of 
usefulness in the diet of diabetics shall 
bear nutrition labeling in compliant * 
with i 101.9 of this chapter, unless ex¬ 
empt under that section, and the state¬ 
ment “Diabetics: This product may be 
useful in your diet on the advice of a 
physician. Tills food is not a reduced 
calorie food.” If the food is useful m 
mnintaing or reducing calorie intake or 
body weight and labeled In conformity 
with 3 105.C6, the last sentence may be 
eliminated. 

<b) A food shall not be represented 
to be useful in the diets of diabetics if 
such representation is false or mislead¬ 
ing. 

(c) The term “diabetic/' “for diabet¬ 
ics,” “diabetes,” or the like, shall not be 
Included as part of the name of any food, 
or otherwise be included on the labeling 
more prominently than the statement re¬ 
quired by paragraph (a) of this section. 

(d) The term “dietetic.” “diet,” or the 
like, shall not be included in the labeling 
of a food solely because of its possible 
usefulness in the diet of diabetics. 

(e) A food shall not purport to be or 
be represented for special dictAry use be¬ 
cause of usefulness in the diet of diabetics 
solely by virtue of its being a food use¬ 
ful In reducing or maintaining caloric in¬ 
take or body weight. 

Interested persons may. on or before 
August 18, 1977, file with the Hearing 
Clerk. Food and Drug Administration. 
Rm. 4-65, 5600 Fishers Lane. Rockville, 
Md. 20857. written exceptions regarding 
this tentative order in relationship to the 
administrative record for this proceed¬ 
ing. Exceptions shall point out with par¬ 
ticularity the alleged errors in the pro¬ 
posed findings of fact and tentative 
order and contain specific references to 
the pages of the transcript of testimony 
and to the exhibits on which the excep¬ 
tions are based. Exceptions and accom¬ 
panying briefs should be filed in quadru¬ 
plicate (except that individuals may sub¬ 
mit single copies), and should be identi¬ 
fied with the Hearing Clerk docket num¬ 
ber found in brackets in the heading of 
this document. Received exceptions and 
accompanying briefs may be seen in the 
above office Monday through Friday, 
from 9 am. to 4 p.m., except on Federal 
legal holidays. 

Dated: July 5.1977. 

Donald Kxnnedy. 

Commissioner of Food and Drugs. 

[TO Doc.77-20307 FUed 7-18-77,8:45 amj 


FEDERAL REGISTER, VOL 42, NO. 138—TUESOAY, JULY 19, 1977 










TUESDAY, JULY 19, 1977 

PART IV 



DEPARTMENT OF 
LABOR 

Pension and Welfare Benefit 
Programs 


RULES AND 
REGULATIONS FOR 
REPORTING AND 
DISCLOSURE 


Summary Plan Description Requirement; 
Final and Interim Regulations 























37178 
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Title 29—Labor 

CHAPTER XXV—PENSION AND WELFARE 
BENEFIT PROGRAMS. DEPARTMENT 
OF LABOR 

PART 2520—RULES AND REGULATIONS 
FOR REPORTING AND DISCLOSURE 

Summary Plan Description Requirements; 
Pinal and Interim Regulations 

AGENCY: Deportment of Labor. 

ACTION: Final rules, plus interim rules 
that are effective pending the issuance of 
final rules. The interim rules are also 
proposals: comments on the final form 
they should take are invited. 

SUMMARY: This document contains 
regulations governing the form, content, 
and distribution of the summary plan 
description which describes rights and 
benefits under an employee benefit 
plan. The Employee Retirement Income 
Security Act of 1974 requires that sum¬ 
mary plan descriptions be furnished to 
participants and beneficiaries covered 
under the plan. 

EFFECTIVE DATE: July 19. 1977. 

ADDRESSES: Interested persons are in¬ 
vited to submit written comments by 
September 1. 1977, concerning 99 2520.- 
104-5, 2520.104-6, 2520.104-28, 2520.104 
a-5. 2520.104b-2<a><3>. and 2520.104b-4. 
which are interim and proposed. Such 
comments should be submitted to the Of¬ 
fice of Regulatory Standards and Ex¬ 
ceptions. Pension and Welfare Benefit 
Programs. Room C-4526, U.S. Depart¬ 
ment of Labor, Washington, D.C. 20216. 
Attention: SPD Regs. All comments 
should be clearly referenced to the sec¬ 
tion to which they apply. 

FOR FURTHER INFORMATION CON¬ 
TACT: 

Robert Doyle. Pension and Welfare 
Benefit Programs. U.8. Department of 
Labor, Washington. D.C. 20216, area 
code: 202-523-6685. 

SUPPLEMENTARY INFORMATION: 
The supplementary information on these 
rules is divided into two parts. Part I, 
•‘Description of the Rules", is a general, 
nontechnical description of the changes 
which have been made in the rules pub¬ 
lished on March 15. 1977. and what the 
rules, as amended, require. Part n, 
"Technical Explanation of the Regula¬ 
tion" contains detailed explanations of 
the more technical rules. 

Past I— Description op the Rules 

General .—Set forth below are all of 
the regulations concerning summary 
plan descriptions, including a number of 
sections which were previously published 
in final form. The previously published 
sections are reproduced for two reasons. 
First, it will greatly add to the con¬ 
venience of people using these regula¬ 
tions to prepare their summary plan de¬ 
scriptions to have all of the rules set 
forth In one place. Second, the changes 
in these regulations from the March 15. 
1977. versions may be better understood 
when they are placed in their context. 

It should be noted that there are sev¬ 
eral exemptions and alternative meth¬ 


ods of compliance of general effect which 
are not reproduced here. These exemp¬ 
tions and alternatives are in 26 CFR 
93 2520.104-20 to 2520.104-25. They cov¬ 
er certain welfare plans having fewer 
than 100 participants, apprenticeship 
plans, welfare and pension plans for se¬ 
lect management or highly compensated 
employees, and day care plans. 

Final sections which have been repro¬ 
duced without change are 99 2520.102-2, 
2520.102-4, 2520.104a-l. 2520.10!b-l, and 
2520.104b-3. Of the following sections, 
portions or whole sections were previ¬ 
ously published as interim rules on 
March 15, 1977. and are made final: 
93 2520.102-3. 2520.104-26. 2520.104-27, 
and 2520.104b-2. These sections are indi¬ 
vidually discussed below. Last, the fol¬ 
lowing sections arc interim rules: 
99 2520.104-5. 2520.104-6, 2520.104-28. 

2520.104a-5. 2520.104b-2(a) (3), and 

2520.104b-4. These sections are also in¬ 
dividually discussed below. It should be 
noted that these interim sections will 
apply to all plans which have not yet dis¬ 
tributed their initial summary* Plan de¬ 
scription. 

Section 2520.102-3 .—Paragraphs <b) 
<3> and (4) have been amended to pro¬ 
vide an alternative to the requirement 
that the summary plan description in¬ 
clude a statement that the administra¬ 
tor w ill provide a complete list of spon¬ 
sors on request. Comments indicated 
that providing such a list would be too 
expensive for plans having large num¬ 
bers of sponsors. The alternative allows 
a statement that the administrator will, 
on request, tell a participant or benefi¬ 
ciary whether a particular employer or 
employee organization is a sponsor of 
the plan. 

Some comments indicated that the 
standard statement regarding insurance 
of pension benefits by the Pension Bene¬ 
fit Guaranty Corporation (PBGC) con¬ 
tained in paragraph (m) was too com¬ 
plicated. After consultation with the 
PBGC, it was decided that the standard 
statement should not be changed. The 
regulation provides that plan adminis¬ 
trators xvho wish to prepare their own 
statements may do so. 

Paragraph (t). concerning the ERISA 
statement of rights, has been amended 
to clarify the requirement that the state¬ 
ment of rights be set forth as a unit at 
one place in the summary plan descrip¬ 
tion. In addition, the language of the 
standard statement has been modified to 
respond to comments concerning its 
tone. Only one change has been made in 
the information which must be included: 
a statement has been added concerning 
a participant's right to review of a claim 
denial. 

Section 2520 104-4 .—This section has 
been amended pursuant to comments to 
make it clear that the alternative meth¬ 
od of compliance provided for plans in¬ 
volved in mergers applies only to mer¬ 
gers which take place after the first sum¬ 
mary plan description is filed and dis¬ 
tributed. It also clarifies which merger 
documents are to be available for inspec¬ 
tion by participants and beneficiaries. 


Sections 2520.104-5 and 2520.104-6 — 
These sections have been revised to make 
them clearer and more easily understood. 
Only two changes have been made to 
the substance of the rules' The date for 
filing and distributing the first summary 
plan description has been extended by 
amendment of sections 2520.104-5 and 
2520.104-6 to preserve the full 120 day 
period after the publication of these reg¬ 
ulations in the Federal Register for both 
pension and welfare plans. The new date 
is November 16. 1977. A new subpara¬ 
graph has been added to clarify the date 
on which the 120 day period will begin 
for those pension plans which are en¬ 
titled to amend under the terms of sec¬ 
tion 401(b) of the Internal Revenue Code 
of 1954 (the Code) and the regulations 
issued by the Internal Revenue Service 
under section 401(b) of the Code. A spe¬ 
cial rule has been added pursuant to 
comments which permits pension plans 
which adopt master, prototype, or prac¬ 
titioner pattern plans to defer the filing 
and disclosure date until after the mas¬ 
ter, prototype, or pattern plan has com¬ 
pleted the Internal Revenue Service 
qualification process. 

Sections 2520.104-26 and 2520.104 - 
27.—These regulations provide a limited 
exemption and an alternative method of 
compliance for union dues financed wel¬ 
fare and pension plans. They are un¬ 
changed in substance from the March 15 
interim rules. Although comments were 
received urging both expansion and con¬ 
traction of the exemption and alternative 
method of compliance provided by those 
rules, it was concluded that the interim 
rules struck an appropriate balance in 
reducing plan burdens while affording 
protection to participants. Certain 
changes in language were made for 
clarity. 

Section 2520.104-28 .—Some comments 
stated that the period of 120 days follow¬ 
ing publication of these regulations dur¬ 
ing which the initial summary plan de¬ 
scription must be prepared and fur¬ 
nished. would be too short and would 
cause hardships in certain limited in¬ 
stances. In response to these comments, 
a new* section 2520.104-28 has been pro¬ 
vided which allows a 60 day externum 
of the time to file and disclose for good 
cause, and which requires that partici¬ 
pants and beneficiaries be told what the 
reason is. The Department of Labor will 
not issue opinions concerning what con¬ 
stitutes good cause. 

Section 2520.104a~3 .—Paragraph <a> 
of this section has been revLsed to make 
it clear that the filing of the summarv 
plan description with the Secretary must 
include any supplements required to be 
distributed to participants and bene¬ 
ficiaries. 

Section 2520.104a-S —Tills is a new 
section which adds a requirement that 
summaries of material modifications 
which are required to be distributed to 
participants and beneficiaries must also 
be filed with the Secretary. 

Section 2S20.104b-2.—A new subpara¬ 
graph (3) has been added to paragraph 
(a) of this section to clarify the date 
on which a plan becomes subject to the 
reporting and disclosure provisions of 
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Part 1 of Title I of ERISA, This date 
marks the starting point of the 120 day 
period lor filing and disclosing the sum¬ 
mary plan description for most new 

plans. 

Subparagraphs (dM2) and (e)<2> 
have not been changed from the In¬ 
terim versions. 

Paragraph (f) has been amended 
to include plans which have distributed 
but not filed a summary plan descrip¬ 
tion Under the March 15. 1977, interim 
regulation this paragraph applied only 
to plans which had previously filed as 
well as distributed a summary plan de- 
: ription. A number of comments stated 
that plans had refrained from filing 
their summary plan descriptions pend¬ 
ing the Issuance of final regulations. 

Section 2S20.104b-4 .—This section, 
which was published in final form on 
March 15. 1977. has been changed in 
several ways. A number of comments ar¬ 
gued that the alternative provided by 
the Interim version of this section could 
not be used by many pension plans. 
These comments urged the Department 
to establish another method of com¬ 
pliance which could be used by most 
pension plans, and which would allow 
pension plans to provide only informa¬ 
tion relevant to the situation of a re¬ 
tired participant, a beneficiary receiving 
benefits, or a participant who separated 
from employment with vested benefits. 

In response to these comments, the 
regulation has been reorganized and new 
alternatives for the Initial summary plan 
description have been added. The reg¬ 
ulation has been reorganized so that it 
now deals separately with the require¬ 
ments to furnish an Initial summary 
plan description, updated summary plan 
description, and summaries of material 
modifications. 

The new alternatives for the initial 
nummary plan description are in sub- 
paragraphs (a)(1) and (a)(2). Under 
these rules, the summary plan descrip¬ 
tion for a retiree or beneficiary must 
identify the plan and those responsible 
for administering it, must contain cer¬ 
tain information concerning the opera¬ 
tion and funding of the plan, and must 
state that the benefits being received will 
be < hanged only as provided in described 
provisions of the plan. The summary 
plan description for a vested separated 
participant must contain the same iden¬ 
tification, operation, and funding infor¬ 
mation as for retirees and beneficiaries, 
but there are different rules concerning 
benefit information. If the plan gave the 
vested separated participant a statement 
of the dollar amount of his or her vested 
benefit or a description of the method of 
computation of the benefit at the time 
of separation, the summary plan de¬ 
scription must say so, and must inform 
the participant that another copy will 
be furnished on request. If such a state¬ 
ment was not given, the plan must either 
give such a statement now or include a 
'ascription of the formula for calculat¬ 
ing the vested benefit. In addition, the 
summary plan description must describe 
the forms in which benefits will be paid, 
and the circumstances. If any. under 


RULES AND REGULATIONS 

which the benefit may be changed. Sub- 
paragraph (a)(3) contains the alterna¬ 
tive which was published on March 15. 

A new paragraph (d) has also*been 
added in response to comments wliich 
stated that some plans did not under¬ 
stand that retirees, beneficiaries, and 
vested separated participant* must get a 
summary plan description which de¬ 
scribes the plan provisions applicable to 
them. In some cases, summary plan 
descriptions were furnished which de¬ 
scribed rules which applied only to pres¬ 
ent employees, or which did not identify 
which parts of the summary plan de¬ 
scription were applicable to these groups 
and which were not. Paragraph (d> al¬ 
lows plans In this situation to either 
supplement the earlier summary plan 
description or use one of the alternatives 
provided in this section. 

Part II— Technical Explanation or the 
Regulations 

Sections 2520.104-5 and 2520.104-6.— 
The amendments to 55 2520.104-5 and 
2520.104-6 (29 CFR 2520.104-5 and 2520.- 
104-6> contained in this regulation pro¬ 
vide a short additional deferral of the 
initial summary plan description report¬ 
ing and disclosure requirements for wel¬ 
fare and pension plans, respectively. 
These sections have been extensively re¬ 
written to make them shorter, clearer, 
and less technical. However, the only 
changes in substance are those described 
below. 

Sections 2520.104-5 and 2520.104-6 as 
published on March 15, 1977, required 
that welfare plans and certain pension 
plans file a copy of the summary plan 
description with the Secretary, and fur¬ 
nish a copy to participants covered under 
the plan and beneficiaries receiving 
benefits under a pension plan, not later 
than July 15. 1977. The amendments to 
these sections contained in tills document 
defer the filing and disclosure date to 
120 days after publication In the Federal 
Register of these final regulations. The 
new date is November 16. 1977. 

Comments on section 2520.104-6 pointed 
out a problem with the rule that a plan 
which becomes subject to Part 1 of Title 
I on or after March 17, 1977, must file 
and disclose the summary plan descrip¬ 
tion within 120 days after the plan be¬ 
comes subject to Part 1. These com¬ 
ments pointed out that some employers 
will adopt master, prototype, or practi¬ 
tioner pattern plans on or after March 17, 
1977, but before the sponsor of the mas¬ 
ter, prototype, or practitioner pattern 
plan has received a determination letter 
from the Internal Revenue Service. 

Material changes wliich might there¬ 
after be required by the Internal Reve¬ 
nue Service in the master, prototype, or 
pattern plan would then require the fil¬ 
ing and disclosure of a summary of ma¬ 
terial modifications as required by 
5 2520.104b-3 and 5 2520.104a-5. To avoid 
this duplication of effort and consequent 
additional expense, and to prevent the 
possibility of misleading participants, a 
new paragraph <d) has been added to 
section 2520.104-6 which permits plans 
adopting master, prototype, or pattern 
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plans on or after March 17.1977, to defer 
compliance with the statutory require¬ 
ments until the remedial amendment pe¬ 
riod allow'ed by Internal Revenue Service 
regulation 5 1.401b-l<d) <1> and <2> has 
expired. The period described in these 
paragraphs ends, generally speaking, six 
months after the sponsor of the master, 
prototype, or practitioner pattern plan 
receives its determination letter from the 
Internal Revenue Service. 

Section 2520.104b-2 .—Comments re¬ 
ceived by the Department indicated that 
uncertainty existed as to when a plan 
becomes subject to Part 1 of Title I so 
as to start the running of the 120 day 
period for filing and disclosure of the 
summary plan description. A new sub¬ 
paragraph (a> (3) has been added to sec¬ 
tion 2520.104b-2 W’hich provides rules for 
determining when a plan becomes sub¬ 
ject to Part 1. 

The basic rule Is that a plan becomes 
subject to Part 1 on the first day an em¬ 
ployee is credited with an hour of serv¬ 
ice under sections 2530.200b-2 or 2530.- 
200b-3 of the minimum standards regu¬ 
lations. To clarify the operation of this 
rule in cases involving prospective or 
retroactive effect, the regulation also 
provides specific rules for these cases. In 
the case of a plan which Is adopted with 
a retroactive effective date, the 120 day 
period begins on the day after it is 
adopted. If a plan is adopted with a 
prospective effective date. Including sit¬ 
uations where the prospective date 1s de¬ 
pendent upon satisfaction of a condition 
or the occurrence of a contingency, the 
120 day period begins the day after the 
plan Is actually put into effect. 

As noted above, the following sections 
arc promulgated as immediately effective 
rules, part or all of w T hich have not pre¬ 
viously been proposed: 2520.104-5, 2520 - 
104-6, 2520.104-28. 2520.104a-5. and 

2520.104b-4. 5 US.C. 5 533<a) (3) (B) of 
the Administrative Procedure Act per¬ 
mits an agency for good cause to issue 
an Interim rule without notice and op¬ 
portunity for comment if ’‘notice and 
public procedure thereon are impracti¬ 
cal. unnecessary, or contrary to the pub¬ 
lic Interest.” Pursuant to the require¬ 
ment of 5 U S.C. 5 533(a)(3)(B) that a 
brief statement of reasons supporting a 
finding of good cause by an agency must 
accompany the issuance of an interim 
rule without public notice and comment 
under this section, the following findings 
are made: 

Issuance of proposals would be im¬ 
practical because plan administrators 
must have assurance that regulatory re¬ 
quirements will not be changed in order 
to properly schedule preparations for 
compliance. Consequently, only a cer¬ 
tain, i.e. final, rule would be effective at 
this time. Moreover, the delay inherent 
In the proposal, comment, and revision 
process would in many cases deny timely 
information to participants and benefi¬ 
ciaries. Such delay w r ould be contrary to 
the public interest in prompt and com¬ 
plete disclosure. 

When these interim sections are made 
final, any changes will be applicable only 
to plans becoming subject to Part 1 after 
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the date the final regulations are pub¬ 
lished and to updated summary plan de¬ 
scriptions furnished after such publica¬ 
tion. Tlierefore, the rules contained In 
these sections will be applicable to all 
plans currently subject to Part l of Title 
I which have not yet disclosed the initial 
summary plan description. 

Accordingly. 29 CFR Part 2520 is 
amended by adding Sfi 2520.104~6(d^ 
2520.104-26. 2520.104-27. 2520.104-2A. 

2520.104a-5. 2520.104b-2<a)<3>. and 

2520.104b-4'd) and by amending 
€3 2520.102-3 <b) <3> and (4). <m> and 
tt); 2520.104-4 : 2520.104-5 ; 2520.104-6: 
2520.104&-3; 2520.104b* 2 <d>(2)< <e><2) 
and (f); and 2520.104b-4 to read as fol¬ 
lows: 


Subpart B—Content* of Plan Dtserlptions and 
Summary Plan Description* 

Sec. 

2620 102-2 8tyl« and format of summary 
plan description. 

2520.102- 3 Contents of summary plan de- 

sartp&ton. 

2520.102- 4 Option for different summary 

plan descriptions. 


Subpsrt D—Provision* Applicable to Both 
Reporting and Disclosure RequiremanU 


2520.104- 4 

2520.104- 5 

2520.104- 6 

2520 104-26 

2520.104- 27 

2620 104-26 


Alternative method of compli¬ 
ance for certain successor 
pc union plan*. 

Deferral of oortain reporting 
and disclosure requirements 
relating to the summary plan 
descrlplUon for welfare plans. 

Deferral of certain reporting 
and disclosure requirements 
relating to the summary plan 
description tor pension plans. 

Limited exemption for oertain 
dues financed welfare plana 
maintained by employee or¬ 
ganisations. 

Alternative method of compli¬ 
ance for certain dues financed 
pension plans maintained by 
employee organisations. 

extension of time for filing and 
disclosure of the initial sum¬ 
mary plan description. 


Subpsrt E—Reporting Requirements 

2520 104a-1 Filing with the Secretary of 
Labor. 

2520,10*1 o-3 Summary plan description 
2620 104a-& Summary of material modifica¬ 
tions. 


Subpsrt F—Disclosure Requirements 

2520.104b-l Disclosure. 

2520 104b-2 Summary plan description 

2520.104 b 3 Summary of materia) modifi¬ 
cations to the plan and 
changoo In the Information 
required to bo Included In 
the summary plan descrip¬ 
tion. 

2620104b-4 Alternative method of compli¬ 
ance for furnishing pension 
plan documents to retired 
participant* and their benefi¬ 
ciaries and separated partici¬ 
pant s with vested benefits. 

Atmioarrr: Sections 101. 102. 104. 105. 100. 

110. 111(b) (1). 111(0). 605. Pub. L. 93—406. 

89 Slat 840-1 847 52. 894 (29 U5 C. 1021-2. 

1024-5. 1029-31. 1135); Secretary of Labor’s 

Order No. 76-13. 


Subpart B—Contents of Plan Descriptions 
and Summary Plan Descriptions 

§ 2520.102—2 Style and formnt of sum¬ 
mary p!«n Hr»rriplion. 

(a) Method of presentation .—The 
summary plan description shall be writ¬ 
ten In a manner calculated to be under¬ 
stood by the average plan participant and 
shall be sufficiently comprehensive to 
apprise (he plan's participants and ben¬ 
eficiaries of their rights and obligations 
under the plan. In fulfilling these re¬ 
quirements. the plan administrator shall 
exercise considered judgment and dis¬ 
cretion by taking into account such fac¬ 
tors as the level of comprehension and 
education of typical participants In the 
plan and the complexity of the terms of 
the plan. Consideration of these factors 
will usually require the limitation or 
elimination of technical Jargon and of 
long, complex sentences, the use of 
clarifying examples and Illustrations, 
the use of clear cross-references and a 
table of contents. 

ib) General format .—The format of 
the summary plan description must not 
the effect of misleading, misinforming, 
or failing to Inform participants and 
beneficiaries. Any description of excep¬ 
tions, limitations, reductions, and other 
restrictions of plan benefits shall not be 
minimized, rendered obscure, or other¬ 
wise made to appear unimportant. Such 
exceptions, limitations, reductions, or 
restrictions of plan benefits shall be de¬ 
scribed or summarized in a manner not 
less prominent than the style, captions, 
printing type, and prominence used to 
describe or summarize plan benefits. The 
advantages and disadvantages of the 
plan shall be presented without either 
exaggerating the benefits or minimizing 
the limitations. The description or sum¬ 
mary of restrictive plan provisions need 
not be disclosed in the summary plan 
description in close conjunction with the 
description or summary' of benefits, pro¬ 
vided that adjacent to the benefit de¬ 
scription the page on which the restric¬ 
tions are described is noted. 

<c> Foreign languages .—In the case 
of either— 

(1) A plan that covers fewer than 100 
participants at the beginning of a plan 
year, and in which 25 percent or more of 
all plan participants are literate only in 
the same non-English language, or 

(2) A plan which covers 100 or more 
participants at the beginning of the 
plan year, and in which the lesser of: 

(1) 500 or more participants, or 

(il) 10% or more of all plan partici¬ 
pants are literate only in the same non- 
English language, so that a summary 
plan description In English would fail 
to Inform these participants adequately 
of their rights and obligations under the 
plan, the plan administrator for such 
plan shall provide these participants 
with an English-language summary plan 
description which prominently displays 
a notice. In the non-English language 
common to these participants, offering 


them assistance. The assistance provided 
need not Involve written materials, but 
shall be given in the non-English lan¬ 
guage common to these participants and 
shall be calculated to provide them with 
a reasonable opportunity to become in¬ 
formed as to their rights and obligati oils 
under the plan. The notice offering as¬ 
sistance contained in the summary plan 
description shall dearly set forth in the 
non-English language common to such 
participants the procedures they must 
follow in order to obtain such assistance. 

Example .—Employer A maintains a 
pension plan which coven 1,000 partici¬ 
pants. At the beginning of a plan year 
five hundred of Employer A*s covered 
employees are literate only in Spant-h. 
101 are literate only in Vietnamese, .md 
the remaining 399 arc literate In Eng- 
Each of the 1.000 employees re¬ 
ceives a summary plan description in 
English, containing an assistance notice 
in both Spanish and Vietnamese stating 
the following: 

Thin booklet contain* a summary in Er»g- 
llsh of your plan righto and benefit* tmder 
Employer A Pension Plan. If you have diffi¬ 
culty understanding any part of this booklet, 
contact Mr. John Doe. the plan adminis¬ 
trator. at his office in Room 123. 450 Main 
St., Anywhere City. State 20001. Office hours 
aro from 8:30 am. to 5 pm., Monday through 
Friday. Vou may also call the plan adminis¬ 
trator's office at: 202-655-2345 far SMManoe. 

g 2520.102-3 Contents of mmnuirr 
plan description. 

Section 102 of the Act specifies infor¬ 
mation that must be included in the 
summary plan description. The summary 
plan description must accurately reflect 
the contents of the plans as of the date 
not earlier than 120 days prior to the 
date such summary plan description is 
disclosed. The following information 
shall be included in the summary plan 
description of both employee welfare 
benefit plans and employee pension bene¬ 
fit plans, except as stated otherwise In 
subsection <J) through (n): 

(a) The name of the plan, and, if 
different, the name by which the plan 
is commonly known by its participant 
and beneficiaries; 

(b) The name and address of— 

(D In the case of a single employer 
plan, the employer whose employees are 
covered by the plan. 

(2) In the case of a plan maintained 
by an employee organization for its mem¬ 
bers. the employee organization that 
maintains the plan. 

(3) In the case of a collectively-bar¬ 
gained plan established or maintained 
by one or more employers and one or 
more employee organizations, the asso¬ 
ciation. committee. Joint board of trust¬ 
ees, parent, or most significantly employ¬ 
er of a group of employers all of which 
contribute to the same plan, or other 
similar representative of the parties who 
established or maintain the plan, as well 
as: 

(1) A statement that a complete h 
of the employers and employee organi- 
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nations sponsoring the ] lan may be ob¬ 
tained by participants and beneficiaries 
upon written request to the plan admin¬ 
istrator, and is available for examination 
b> participants and beneficiaries, as re¬ 
quired by 55 2520.104b-l and 2520.104b- 
30. or. 

til) A statement that participants and 
beneficiaries may receive from the plan 
administrator, upon written request. In¬ 
formation as to whether a particular 
employer or employee organization is a 
sponsor of the plan and. If the employer 
or einplyee organization is a plan spon¬ 
sor, the sponsor’s address. 

<4) In the case of a plan established 
or maintained by two or more employers, 
the association, committee, joint board 
of trustees, parent, or most significant 
employer of a group of employers all of 
which contribute to the same plan, or 
other similar representative of the par¬ 
ties who established or maintain the 
plan, as well as: 

<l> A statement that a complete list of 
the employers sponsoring the plan may 
be obtained by participants and benefi¬ 
ciaries upon wxitten request to the plan 
administrator, and Is available for exam¬ 
ination by participants and beneficiaries, 
a b required by 58 2520.104b-l and 2520.- 
104b~30, or, 

iill A statement that participants and 
beneficiaries may receive from the plan 
administrator, upon written request, In¬ 
formation as to whether a particular em¬ 
ployer is a sponsor of the plan and, if 
the employer is a plan sponsor, the spon¬ 
sor's address. 

ic i The employer identification num¬ 
ber <EIN) assigned by the Internal Rev¬ 
enue Service to the plan sponsor and the 
plan number assigned by the plan spon¬ 
sor. (For further detailed explanation, 
see the instructions to the plan descrip¬ 
tion Form EBS-1 and "Identification 
Numbers Under ERISA" (Publ. 1004). 
published jointly by DOL. IRS. and 
PBGC); 

<d* The type of pension or welfare 
plan, eg., for pension plans—defined 
benefit, money purchase, profit sharing, 
etc., and for welfare plans—hospitaliza¬ 
tion. disability, pre-paid legal service, 
etc.; 

<e> The type of administration of the 
Plan. e.g., contract administration. In¬ 
surer administration, etc,. 

<f) The name, business address, and 
business telephone number of the plan 
administrator as that term is defined by 
section 3(16) of the Act; 

<g> The name of the person designated 

agent for service of legal process, and 
the address at which process may be 
served on such person, and in addition, a 
statement that service of legal process 
may be made upon a plan trustee or the 
Plan administrator; 

*h) The name, title, and address of the 
principal place of business of each trust¬ 
ee of the plan: 

<i> If a plan is maintained pursuant to 
one or more collective bargaining agree¬ 
ments. a statement that the plan is so 
maintained, and that a copy of any cuch 
«Kreement may be obtained by particl- 
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pants and beneficiaries upon written re¬ 
quest to the plan administrator, and is 
available for examination by participants 
and beneficiaries, as required by If 2520.- 
104b-l and 2520.104b-30. For the purpose 
of this paragraph, a plan is maintained 
pursuant to a collective bargaining 
agreement if such agreement controls 
any duties, rights or benefits under the 
plan, even though such agreement has 
been superseded In part for other pur¬ 
poses: 

(j> The plan's requirements respecting 
eligibility for participation and for bene¬ 
fits. The summary plan description shall 
describe the plan's provisions relating to 
eligibility to participate in the plan, such 
as age or years of service requirements, 
and the items listed in subparagraphs 

(1) or (2) as appropriate: 

<1> For employee pension benefit 
plans, it shall also include a statement 
describing the plan’s normal retirement 
age. as that term is defined In section 
3(24) of the Act, and a statement de¬ 
scribing any other conditions which must 
be met before a participant will be eligi¬ 
ble to receive benefits. Such plan benefits 
shall be described or summarized. 

<2) For employee welfare benefit 
plans. It shall also Include a statement of 
the conditions pertaining to eligibility 
to receive benefits, and a description or 
summary of the benefits. In the case of a 
welfare plan providing extensive sched¬ 
ules of benefits <a medical care plan, for 
example), only a general description is 
required if reference 4s made to detailed 
schedules of benefits which are avail¬ 
able without cost to any participant or 
beneficiary who so requests; 

(k) In the case of an employee pen¬ 
sion benefit plan, a statement describ¬ 
ing any joint and survivor benefits pro¬ 
vided under the plan, including any re¬ 
quirement that an election be made as 
a condition to select or reject the joint 
and survivor annuity; 

(l) For both pension and welfare bene¬ 
fit plans, a statement clearly identifying 
circumstances which may result in dis¬ 
qualification. ineligibility, or denial, loss, 
forfeiture or suspension of any benefits 
that a participant or beneficiary might 
otherwise reasonably expect the plan to 
provide on the basis of the description of 
benefits required by (J) and <k) above. 

<m> For an employee pension benefit 
plan the following Information: 

(1) If the benefits of the plan are not 
insured under Title IV of the Act, a state¬ 
ment of Uiis fact, and the reason for the 
lack of insurance; and 

(2) If the benefits of the plan are in¬ 
sured under Title IV of the Act. a state¬ 
ment of this fact, a summary of the pen¬ 
sion benefit guaranty provisions of Title 
IV. and a statement indicating that fur¬ 
ther Information on the provisions of 
Title IV can be obtained from the plan 
administrator or the Pension Benefit 
Ouaranty Corporation. The address of 
the PBGC shall be provided. 

(3) A summary plan description will 
be deemed to have complied with sub- 
paragraph (2) if It includes the follow¬ 
ing statement in the summary plan de¬ 
scription: 
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Benefit* under this plan arc Insured by tho 
Pension Benefit Ouaranty Corporation 
(PBGC) If the plan terminates. Generally, 
the PBGC guarantees most vested normal 
age retirement benefit*, early retirement 
benefits, and certain disability and survivor’* 
pension*. However. PBGC doe* not guarantee 
aU type* of benefit* under covered plan*, 
and the amount of benefit protection Is sub¬ 
ject to certain limitations. 

The PBGC guarantee* vested benefits at 
the level in effect on the date of plan 
termination. However, If a plan has been In 
effect less than five year* before it ter¬ 
minates. or If benefit* have been increased 
within tho five year* before plan termina¬ 
tion. the whole amount of the plan's vested 
benefit* or the benefit increase may not be 
guaranteed. In addition, there Is a ceiling 
on the amount of monthly benefit that PBGC 
guarantees, which is adjusted periodically. 

For more information on the PBGC Insur¬ 
ance protection and it* limitations, ask your 
Plan Administrator or the PBGC. Inquires 
to the PBGC should be addrewd to the Of¬ 
fice of Communication*. PBGC. 2020 K Street 
NW.. Washington. D.C. 20006. The PBGC Of¬ 
fice of Communications may also be reached 
by calling 202-254-4817. 

<m In the case of an employee pension 
benefit plan, a description and explana¬ 
tion of the plan provisions for determin¬ 
ing years of service for eligibility to par¬ 
ticipate, vesting, and breaks in service, 
and years of participation for benefit 
accrual. The description shall state the 
service required to acme full benefits 
and the manner in which accrual of 
benefits is prorated for employees failing 
to complete full service for a year. 

(o) In the case of on employee pension 

benefit plan that will use the "cutback" 
rule of Internal Revenue Service Rev¬ 
enue Ruling 76-378. IRB 1976-40, Oc¬ 
tober 4. 1976. to make retroactive 

changes in the vesting or accrual provi¬ 
sions described in the summary plan de¬ 
scription. a statement that certain pro¬ 
visions of the plan are subject to amend¬ 
ment which directly or indirectly modi¬ 
fies certain plan rights and benefits, the 
nature of such modifications, the identi¬ 
fication by reference of such plan provi¬ 
sions, and the identification by reference 
of the portions of the summary plan de¬ 
scription where such provisions are de¬ 
scribed. Such statement may be either 
printed within the text of the summary 
plan description or It may be printed in 
a separate sheet and disclosed together 
with the summary plan description. 

(p) The sources of contributions to the 
plan—for example, employer, employee 
organization. employees—and the 
method by which the amount of con¬ 
tribution is calculated. Defined benefit 
pension plans may state without further 
explanation that the contribution is ac- 
tuar tally determined. 

(q) The identity of any funding me¬ 
dium used for the accumulation of assets 
through which benefits are provided. 
The summary plan description shall 
identify any Insurance company, trust 
fund, or any other institution, organiza¬ 
tion, or entity which maintains a fund 
on behalf of the plan or through which 
the plan Is funded or benefits are pro¬ 
vided. 
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<r) The elute of the end of the year for 
purposes of maintaining the (dan's fiscal 
records: 

(s) The procedures to be followed In 
presenting claims for benefits under the 
plan and the remedies available under 
the plan for the redress of claims which 
are denied in whole or in part (includ¬ 
ing procedures required under section 
503 of Title I of tlie Act); and 

it) (1) The statement of ERISA rights 
authorized by section 104(0 of the Act, 
containing the items of information ap¬ 
plicable to the plan included in the 
model statement of subparagraph (2) of 
this paragraph. Items which are not ap¬ 
plicable to the plan are not required to 
be included. The statement may contain 
explanatory and descriptive provisions 
In addition to those prescribed in para¬ 
graph (t) (2) of this section. However, 
the style and format of the statement 
must not have the effect of misleading, 
misinforming or falling to inform partic¬ 
ipants and beneficiaries of a plan. All 
such Information shall be written in a 
manner calculated to be understood by 
the average plan participant, taking into 
account factors such as the level of com¬ 
prehension and education of typical par¬ 
ticipants in the plan and the complexity 
of the Items required under this sub- 
paragraph to be included In the state¬ 
ment. Inaccurate, incomprehensible or 
misleading explanatory material will 
fail to meet the requirements of this sec¬ 
tion. The statement of ERISA rights 
(the model statement or a statement 
prepared by the plan), must appear as 
one consolidated statement. If n plan 
finds it desirable to make additional 
mention of certain rights elsewhere in 
the summary plan description, it may 
do so. The summary plan description 
may state that the statement of ERISA 
rights is required by federal law and reg¬ 
ulation. 

(2) A summary plan description will 
be deemed to comply with the require¬ 
ments of paragraph (e)(1) of this sec¬ 
tion if it Includes the following state¬ 
ment: Items of Information which are 
not applicable to a particular plan may 
be deleted: As a participant in (name of 
plan) you arc entitled to certain rights 
and protections under the Employee Re¬ 
tirement Income Security Act of 1074 
(ERISA). ERISA provides that all plan 
participants shall be entitled to: 

Examine, without charge, at the plan ad- 
mintstmtor’a office and at other specified lo¬ 
cations. such aa worksite# and union halls, 
all plan documents, including Insurance con¬ 
tracts. coliecUre bargaining agreements and 
copies of all document* died by the plan with 
the US Department of Labor, such as de¬ 
tailed annua) reports and plan descriptions. 

Obtain coplea of all plan documents and 
other plan information upon written re¬ 
quest to the plan administrator. The admin¬ 
istrator may make a reasonable charge for 
the copies. 

Receive a summary of the plan’s annual 
financial report. The plan administrator Is 
required by law to furnish each participant 
with a copy of thin summary annual report. 

Obtain a statement telling you whether 
you have a right to receive a pension at nor¬ 
mal retirement age (age • • •) and If ao. 
what your benente would be at normal re- 
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tlrement age If you stop working under the 
plan now. If you do not have a right to a 
pension, the atatement will ten you how 
many more years you have to work to get a 
right to a pension. This statement must be 
requested In writing and Is not required to 
be given more than once a year. The plan 
must provide the atatement free of charge. 

In addition to creating right* for plan 
participants, ERISA impose* duties upon 
the people who arc responsible for the 
operation of the employee benefit plan. 
The people who operate your plan, called 
"fiduciaries” of the plan, have a duty to 
do so prudently and In the interest of you 
and other plan participants and benefi¬ 
ciaries. No one, including your employer, 
your union, or any other person, may fire 
you or otherwise discriminate against 
you in any way to prevent you from ob¬ 
taining a (pension, welfare * benefit or 
exercising your rights under ERISA. If 
your claim for a (pension, welfare) bene¬ 
fit is denied in whole or in part you must 
receive a written explanation of the rea¬ 
son for the denial. You have the right to 
have the plan review and reconsider your 
claim. Under ERISA, there are steps you 
can take to enforce the above rights. 
For instance. If you request materials 
from the plan and do not receive them 
within 30 days, you may file suit in a 
fcdcroi court. In such a case, the court 
may require the plan administrator to 
provide the materials and pay you up to 
$100 a day until you receive the mate¬ 
rials, unless the materials were not sent 
because of reasons beyond the control 
of the administrator. If you have a 
claim for benefits which Ls denied or Ig¬ 
nored. In whole or In part, you may file 
suit in a state or federal court. If it 
should happen that plan fiduciaries mis¬ 
use the plan's money, or If you are dis¬ 
criminated against for asserting your 
rights, you may seek assistance from the 
U.S. Department of Labor, or you may 
file suit in a federal court. The court will 
decide who should pay court costs and 
legal fees. If you are successful the court 
may order the person you have sued to 
pay these coats and foes. If you lose, the 
court may order you to pay these costs 
and fees, for example, if it finds your 
claim Is frivolous. If you have any ques¬ 
tions about your plan, you should con¬ 
tact the plan administrator. If you have 
any questions about this statement or 
about your rights under ERI8A. you 
should contact the nearest Area Office 
of the U. S. Labor-Management Services 
Administration. Department of Labor. 

§2320.102—'! Option for «fifFcrt-nt Mim- 
man plan drarriptkma. 

In some cases an employee benefit plan 
may provide different benefits for various 
classes of participant* and beneficiaries. 
For example, a plan amendment altering 
benefits may apply to only those partici¬ 
pants who are employees of an employer 
when the amendment is adopted and to 
employees who later become partici¬ 
pants. but not to participants who no 
longer arc employees when the amend¬ 
ment is adopted. (See 1 2520.l04b-4J 
Similarly, a plan may provide for differ¬ 
ent benefits for participants employed 


at different plants of the employer, or 
for different classes of participants in 
the same plant. In such cases the plan 
administrator may fulfill the require¬ 
ment to furnish a summary plan de¬ 
scription to participants covered under 
the plan and beneficiaries receiving 
benefits under the plan by fumishii;; 
to each member of each class or 
participants and beneficiaries a copy 
of a summary plan description appropi - 
ate to that class. Each summary plan 
description so prepared shall follow the 
style and format prescribed in 12520 - 
102-2. and shall contain all information 
which is required to be contained in the 
summary plan description under 5 2520 - 
102-3. It may omit information which U 
not applicable to the class of participants 
or beneficiaries to which It is furnished. 
It should also clearly identify on the ffr^t 
page of the text the class of participants 
and beneficiaries for which it has been 
prepared and the plan's coverage of other 
classes. If the classes which the em¬ 
ployee benefit plan covers are too numer¬ 
ous to be listed adequately on the find 
page of the text of the summary plan 
description, they may be listed elsewhere 
In the text so long as the first page of 
the text contains a reference to the page 
or pages in the text which contain this 
information. If the plan administrator 
elects to prepare more than one summary 
plan description, each such summary 
plan description shall be filed with the 
Secretary in the manner provided in 
} 2520.104a-3<b>. 

Subpart D—Provisions Applicable to Both 
Reporting and Disclosu.e Requirements 

§2520.10-1—1 Alternative method of 

compliance for certain iurrc«Mjr 

pc 11 -itm plan*. 

(a) General .—Under the authority of 
section 110 of the Act. this section act* 
forth an alternative method of compli¬ 
ance for certain successor pension plans 
in which some participants and benefici¬ 
aries not only have their rights set out 
in the plan, but also retain eligibility (or 
certain benefits under the terms of ft 
former plan which has been merged into 
the successor. This section Is applicable 
only to plan mergers which occur after 
the issuance by the successor plan of 
the initial summary plan description un¬ 
der the Act. Under the alternative 
method, the plan administrator of the 
successor plan is not required to describe 
relevant provisions of merged plans in 
summary plan descriptions of the suc¬ 
cessor plan furnished after the mcruer 
to that class of participants and benefi¬ 
ciaries still affected by the terms of the 
merged plans. Also, the plan administra¬ 
tor of the successor plAn is not required 
to file with the Secretary of Labor a copy 
of the summary plan description of mw 
merged plan. 

<b) Scope dw d application. —This al¬ 
ternative method of compliance is avail¬ 
able only If: 

(1) The plan administrator of the 
successor plan furnishes to the partici¬ 
pants covered under the merged plan 
and beneficiaries receiving pension ben¬ 
efits under the merged plan within w 
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divy.s after the effective date of the 

merger— 

<1> A copy of the most recent num¬ 
mary plan description of the successor 

plan; 

iii> A copy of any summaries of ma¬ 
terial modifications to the successor plan 
not incorporated In the most recent 
luminary plan description; and 
(ill) A separate statement containing 
A brief description of the merger; a de¬ 
scription of the provisions of. and bene¬ 
fits provided by. the merged and succes- 
ior plans which are applicable to the 
participants and beneficiaries of the 
merged plan; and a notice that copies of 
the merged and successor plan docu¬ 
ments, as well as the plan merger docu¬ 
ments (including the portions of any 
corporate merger documents which de¬ 
scribe or control the plan merger), are 
available for inspection and that copies 
may be obtained u^on written request 
for a duplication charge (pursuant to 
12520 1040-30); and 
<2» After the merger, the plan admin¬ 
istrator. in all subsequent summary plan 
descriptions furnished pursuant to 
f 2520.104b-2(a)— 

(!) Clearly and conspicuously Identi¬ 
fies the class of participants and bene¬ 
ficiaries affected by the provisions of the 
merged plftn, and 

C|i> States that the documents de- 
jeribed In para*»raph fbHl) of this sec¬ 
tion are available for inspection and 
that copies may be obtained upon writ¬ 
ten request for a duplication charge 
(pursuant to 92520.104b-30>. 

$2320.101—5 Dcfcr-w! of certain re¬ 
porting and ditrlwupr requirement* 
relating to the Mimmnry plan timeri|>- 
liun foe welfare plan*. 

(a* General Rule. —Under the author¬ 
ity of section 104(a) (3) of the Act. em¬ 
ployee welfare benefit nlans described in 
and meeting the conditions of paragraph 
<b> may defer certain reporting and dis¬ 
closure requirements that apply on and 
ifter July 15. 1977. These requirements 
may be deferred until dates that are no 
earlier than November 16. 1977. os pro¬ 
vided in paragraph (c>. The require¬ 
ments that may be deferred Include fil¬ 
ing a copy of a summary plan descrip¬ 
tion with the Secretary, furnishing a 
copy of a summary plan description to 
participants of a plan, filing material 
modifications to the plan and changes 
in the information required to be in¬ 
cluded in the summary plan description 
with the Secretary, furnishing a sum¬ 
mary description of such modifications 
^ changes to participants of a plan, and 
furnishing a copy of the latest summary 
Plan description to participants and 
bem rtclartos upon written request. 

<b> Application. —(1) In the case of a 
Welfare plan which became subject to 
the provisions of Part 1. Title I of the 
A< l on or before March 2. 1976, the plan 
administrator may defer until the time 
H>ecifled in paragraph (c> compliance 
*lth the requirements set forth in para- 
Sfiiph (a), if the administrator: 

(l ' Furnished an ERISA Notice which 
the requirements of 9 2520.104b-5 
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on or before May 30.1976 to each partic¬ 
ipant covered under the plan as of 
March 2. 1976, 

(ft) Furnished an ERISA Notice which 
met the requirements of 12520.I04b-5 to 
each person who become a participant 
covered under the plan after March 2. 
1976 and before December 2,1976. within 
90 days after that person became a par¬ 
ticipant covered under the plan and 

(til) Furnished a copy of the ERISA 
Notice, without charge, upon request to 
any participant covered under the plan 
or beneficiary to whom no copy of the 
Notice had been previously furnished. 

(2) In the case of a welfare plan 
which became subject to the provisions 
of Part 1. Title I or the Act after March 
2. 1976 but before December 2. 1976. the 
plan administrator may defer until the 
time specified in paragraph <c> compli¬ 
ance with the requirements set forth In 
paragraph (a) if the administrator: 

(|) Furnished an ERISA Notice which 
met the requirements of 5 2520.104b-5 
within 90 days after the date the plan 
became subject to the provisions of Part 
I, Title I. to each person who was a par¬ 
ticipant covered under the plan on the 
date the plan became subject to the pro¬ 
visions of Part 1. Title I: 

<ii> Furnished an ERISA Notice which 
met the requirements of I 2520.104b-5 
to each person who became a participant 
covered under the plan after the date on 
which the plan became subject to the 
provisions of Part 1. Title I and before 
December 2. 1976. within 90 days after 
that person became a participant cov¬ 
ered under the plan: and 

(ill) Furnished a copy of the ERISA 
Notice, without charge, upon request to 
any participant covered under the plan 
or beneficiary to whom no copy of the 
Notice had been previously furnished. 

(3) In the case of a welfare plan 
which became subject to the provisions 
of Part 1, Title I of the Act on or after 
December 2, 1976, but before the date 
of publication of these regulations, the 
administrator may defer compliance 
with the requirements set forth in para¬ 
graph (a) until the time set in para¬ 
graph (c>. 

(c) The administrator of a welfare 
plan described in paragraph <b> who 
elected to defer compliance with the re¬ 
quirements described in paragraph (a) 
shall comply with such requirements by 
November 16, 1977. 

§ 2520.101—6 Deferral of rertfttn re¬ 
porting a ml liarlunurr requirements 
relating to the •timmary plan descrip¬ 
tion far pension plan*. 

(a) General rule .—Under the author¬ 
ity of section 110 of the Act, an alterna¬ 
tive method of compliance which defers 
certain reporting and disclosure require¬ 
ments that apply on and after May 30. 
1976 is provided for employee pension 
benefit plans described in and meeting 
the conditions of paragraph (b). The 
alternative method of compliance per¬ 
mits pension plans to defer these require¬ 
ments until the Umes set forth in para¬ 
graphs (c) or (d). The requirements 
which may be deferred include filing a 
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copy of the summary plan description 
with the Secretary, furnishing a copy of 
the summary plan description to partici¬ 
pants and beneficiaries of a plan, filing 
material modifications and changes in 
the information required to be included 
in the summary plan description with the 
Secretary, furnishing a summary de¬ 
scription of such modifications or 
changes to participants and beneficiaries 
of a plan, and fumLshlng a copy of the 
latest summary plan description upon 
written request. 

(b) Application.— (1) In the case of 
a pension plan which became subject to 
the provisions of Part 1. Title I of the 
Act on or before March 2. 1976, the plan 
administrator may defer until the times 
specified in paragraph (c)(l> compli¬ 
ance with the requirements set forth in 
porasrarh (a), if the administrator: 

(i> Furnished an ERISA Notice which 
met the requirements of l 2520.104b-5 
on or before May 30. 1976 to each partici¬ 
pant covered under the plan and benefi¬ 
ciary receiving benefits as of March 2, 
1976. 

<ll> Furnished an ERISA Notice to 
each person who became a participant 
covered under the plan or a beneficiary 
receiving benefits after March 2. 1976 
but more than 120 days before the date 
prescribed in paragraph (c)(1). within 
90 dav* after that person became a par¬ 
ticipant covered under the plan or ben¬ 
eficiary receiving benefits, and 

(ill) Furnished a copy of the ERISA 
Notice, without charge, upon request to 
any participant covered under the plan 
or beneficiary receiving benefits to whom 
no copy of the Notice had been previ¬ 
ously furnished. 

(2) In the case of a pension plan which 
became subject to the provisions of Part 
1. Title I of the Act after March 2, 1976 
but before December 2. 1976. the plan 
administrator may defer until the times 
specified by paragraph (c)(1) compli¬ 
ance with the requirements set forth in 
paragraph (a) if the administrator: 

(i) Furnished an ERISA notice which 
met the requirements of f 2520.104b-5 
within 90 days after the date the plan 
became subject to the provisions of Part 
1. Title I to each person who was a par¬ 
ticipant covered under the plan or bene¬ 
ficiary receiving benefits on the date the 
plan became subject to the provisions of 
Parti, Title I; 

(ft) Furnished an ERISA Notice which 
met the requirements of 9 2520.104b-5 to 
each person who became a participant 
covered under the plan or a beneficiary 
receiving benefits after the date on which 
the plan became subject to the provi¬ 
sions of Part 1. Title I but more than 120 
days before the date prescribed in para¬ 
graph (c)(1). within 90 days after that 
person became a participant covered un¬ 
der the plan or a beneficiary receiving 
benefits; and 

(iii) Furnished a copy of the ERISA 
Notice, without charge, upon request to 
any participant covered under the plan 
or beneficiary receiving benefits to whom 
no copy of the Notice had been previously 
furnished. 
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(3) In the case of a pension plan which 
became subject to the provisions of Part 

1. Title 1 of the Act on or after December 

2. 1976 but before March 17. 1977. the 
administrator may defer compliance 
with the requirements set forth in para¬ 
graph <a> until the times specified in 
paragraph (c)(1). 

(4) In the case of a pension plan, other 
than a pension plan described In sub- 
paragraph (5). which became subject to 
the provisions of Part I, Title I of the 
Act on or after March 17.1977 and before 
publication of these regulations, the ad¬ 
ministrator may defer compliance with 
the requirements set forth in paragraph 

(a) until the time specified in paragraph 
(c)(2). 

(5) In the case of a master, prototype, 
or practitioner pattern plan which be¬ 
came subject to the provisions of Part I, 
Title 1 of the Act on or after March 17, 
1977. the administrator may defer com¬ 
pliance with the requirements set forth 
in paragraph (a) until the times speci¬ 
fied in paragraph <d>. 

<C) (1 > The administrator of a pension 
plan described in paragraph (b)(1), 
cb)<2), or <b> <3* who elected to defer 
compliance with the requirements de¬ 
scribed in paragraph (a) — 

(1) (A) Which files a request for a de¬ 
termination letter within the period pre¬ 
scribed in section 401(b) of the Internal 
Revenue Code of 1954 and the regula¬ 
tions Issued pursuant thereto, shall com¬ 
ply with the requirements described in 
paragraph (a> by the later of November 
16. 1977 or 90 days after the date on 
which notice of the final determination 
with respect to the request for a deter¬ 
mination letter is Issued by the Internal 
Revenue Service, the request is with¬ 
drawn or the request is otherwise finally 
disposed of. 

(B) For the purpose of computing the 
periods of time described in subpara¬ 
graph (A> above, a notice of determina¬ 
tion. opinion letter or notification letter 
from the Internal Revenue Service will 
be deemed to be issued on the later of 
the date of such document or the date of 
postmark. The date of withdrawal of a 
request for a determination letter, opin¬ 
ion letter or notification letter will be 
deemed to be the later of the date on 
the document withdrawing the request 
or the postmark thereon. The date of 
“other disposition” will be the later of 
the date on the document notifying of 
such other disposition or the postmark 
on such document. 

<U> Which does not file a request for 
a determination letter within the period 
prescribed in section 401(b) of the In¬ 
ternal Revenue Code and the regulations 
Issued pursuant thereto, shall comply 
with the requirements described in para¬ 
graph (a> by the later of November 16, 
1977 or the close of the period prescribed 
in section 401(b) of the Internal Rev¬ 
enue Code of 1954 and the regulations 
Issued pursuant thereto. 

(2) The administrator of a pension 
plan described In paragraph (b) (4) who 
defers compliance with the requirements 
described in paragraph (a) shall com¬ 
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ply with such requirements by Novem¬ 
ber 16. 1977. 

(d) Special rule lor plans adapting 
master , prototype or practitioner pat¬ 
tern plans after AfarcA 17. 1977 .—(1) 
The administrator of a pension plan 
which adopts a master, prototype, or 
practitioner pattern plan on or after 
March 17, 1977 may defer compliance 
with the statutory requirements de¬ 
scribed in paragraph (b)(1) or (b)(2) 
until the later of— 

(1) The end of the applicable remedial 
amendment period described in 26 CFR 
5 1.401b-l(d> <1) or (2> of regulations 
issued by the Internal Revenue Service 
under section 40Kb) of the Internal 
Revenue Code of 1954. or 

(2) November 16.1977. 

§2520.101—26 Limited exemption for 
certain due* financed welfare plan* 
maintained by employee orgum/a- 
tlotlA. 

(ft) Scope .—Under the authority of 
section 104(a)(3) of the Act, a welfare 
benefit plan that meets the requirements 
of paragraph (b) of this section is ex¬ 
empted from the provisions of the Act 
that require (i> filing with the Secretary 
a plan description and annual report, 
and (IK furnishing a summary annual 
report to participants and beneficiaries. 
Such plans may use a simplified method 
of reporting and disclosure to comply 
with the requirements <1> to furnish a 
summary plan description to partici¬ 
pants and beneficiaries, and <li) to file a 
copy of the summary plan description 
with the Secretary, as follows: 

(1) In lieu of filing a plan description 
and a summary plan description with 
the Secretary. 

<K Filing is made under the Labor- 
Management Reporting and Disclosure 
Act (LMRDA) and regulations thereun¬ 
der, of the Report Form LM-1 or LM- 
1A. together with a copy of the em¬ 
ployee organization constitution or by¬ 
laws in which the plan is described, and 

(ii) Filing is made of any document 
furnished to participants and benefici¬ 
aries. In accordance with subparagraph 

(3). 

(2) In lieu of filing an annua) report 
with the Secretary or distributing a 
summary annual report, a filing is made 
of Report Form LM-2 or LM-3, pursuant 
to the LMRDA and regulations thereun¬ 
der. 

<3) (I) The plan meets the require¬ 
ments for furnishing a summary plan 
description of 1 2520.104b-2(f), except 
the requirement of subparagraph <1> of 
that paragraph to have furnished the 
summary plan description before the 
date of publication of these regulations. 
The employee organization constitution 
or by-laws may be used as the summary 
plan description, if they meet the re¬ 
quirements of that paragraph. 

(11) Notwithstanding subparagraph (i). 
if any provisions of such documents indi¬ 
cate that a certain portion of members' 
dues or a certain portion of the employee 
organization's assets will be used only for 
the payment of benefits, although such 


portion of dues or assets may legally be 
used for general employee organization 
purposes, or may be subject to the clAims 
of general creditors of the employee or¬ 
ganization. such documents may never¬ 
theless be used as the summary plan de¬ 
scription provided that: 

(A) The supplement required by 
S 2520 104b-2(f) contains a clear state¬ 
ment that such portion of dues or assets 
may legally be used for general em¬ 
ployee organization purposes or may be 
subject to the claims of general creditors 
of the employee organization, and 

(B) The employee organization con¬ 
stitution or by-laws are amended as soon 
as possible following normal procedures 
(e.g., at the next regularly scheduled 
employee organlza^ ion convention, in the 
case of a constitution or by-laws which 
provide for amendment in regularly 
scheduled conventions) to reflect ac¬ 
curately the status of the plan. 

(b) Application.— This exemption is 
available only to welfare benefit plans 
maintained by an employee organization, 
as that term is defined In section 3«4) 
of the Act, paid for out of the employee 
organization's assets, which are derived 
wholly or partly from membership dues, 
and which cover employee organization 
members and their beneficiaries. 

(c) Limitations .—This exemption does 
not exempt the administrator from any 
other requirement of Part 1 of Title I 
of the Act. 

§ 2520.101—27 Alternative mediml of 
compliance for certain due* fiiwnnd 
(Mil-inn plan* maintained by rm* 
ployce organisations. 

(a) Scope.— Under the authority of 
section 110 of the Act, a pension benefit 
plan that meets the requirement* of 
paragraph (b) of this section is exempted 
from the provisions of the Act that re¬ 
quire (i) filing w ith the Secretary a plan 
description and annual report, and (11) 
furnishing a summary annual report to 
participants and beneficiaries receiving 
benefits. Such plans may use a simplified 
method of reporting and disclosure :o 
comply with the requirements <1> to fur¬ 
nish a summary plan description to par¬ 
ticipants and beneficiaries receiving 
benefits, and (il) to file a copy of (he 
summary plan description with the Sec¬ 
retary. as follows: 

(1) In lieu of filing a plan description 
and a summary plan description with the 
Secretary. 

(1) Filing is made under the Labor- 
Management Reporting and Disclosure 
Act (LMRDA) and regulations thereun¬ 
der. of the Report Form LM-1 or LM-1 A. 
together with a copy of the employee or¬ 
ganization constitution or by-laws in 
which the plan is described, and 

(U) Filing is made of any document 
furnished to participants and benefi¬ 
ciaries. in accordance with subpara¬ 
graph (3). 

(2) In lieu of filing an annual report 
with the Secretary or distributim; n 
summary annual report, a filing Is made 
of Report Form LM-2 or LM-3, pursuant 
to the LMRDA and regulations there¬ 
under. 
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(3> (!) The plan meets the require¬ 
ments for furnishing the summary plan 
description of § 2520.104b-2(f) except 
the requirement of subparagraph (1) of 
that paragraph to have furnished the 
summary plan description before the 
date of publication of these regulations. 
The employee organisation constitution 
or by-laws may be used as the summary 
plan description, if they meet the re¬ 
quirements of that paragraph. 

<U> Notwithstanding subparagraph 
tp, if any provisions of such documents 
indicate that a certain portion ol mem¬ 
bers’ dues or a certain portion of the 
employee organization’s assets will be 
used only for the payment of benefits, al¬ 
though such portion of dues or assets 
may legally be used for general em¬ 
ployee organization purposes, or may be 
subject to the claims of general credi¬ 
tors of the employee organization, such 
documents may nevertheless be used as 
the summary plan description provided 
that: 

<A) The supplement required by 
f 2520 104b-2<f> contains a clear state¬ 
ment that such portion of dues or assets 
may legally be used for general employee 
organization purposes or may be subject 
to the claims of general creditors of the 
employee organization, and 

<B) The employee organization con¬ 
stitution or by-laws are amended as soon 
•* possible following normal procedures 
(eg., at the next regularly scheduled em¬ 
ployee organization convention, in the 
case of a constitution or by-laws which 
provide for amendment in regularly 
scheduled conventions) to reflect accu¬ 
rately the status of the plan. 

ib> Application.—' This exemption is 
available only to pension benefit plans 
maintained by an employee organiza¬ 
tion. os that term is defined in section 
3(4) of the Act. paid for out of the em¬ 
ployee organization’s assets, which are 
derived wholly or partly from member¬ 
ship dues, and which cover employee or¬ 
ganization members and their benefi¬ 
ciaries. 

<c> Limitations.—' This exemption does 
not exempt the administrator from any 
other requirement of Part 1 of Title I 

of the Act, 

| 2520.(01—28 Extension of time for 
tiling and dincliMurc of the initial 
nummary plan «lc*eription. 

‘a) General .— An employee benefit 
plan may. tor good cause os determined 
by the plan administrator, extend the 
date to file and disclose the Initial sum¬ 
mary plan description or supplement for 
a period of 60 days from the date pro¬ 
vided In ! 2520.104a-3 and 12520.104b- 
2. This extension is available to all em¬ 
ployee benefit plans except tor those 
Plans described in paragraph (c). which 
may use the extension procedure pro¬ 
vided under that paragraph. 

<b) Requirements. —to order for an 
employee benefit plan to extend the date 
for filing and disclosure of the Initial 
summary plan description or supple¬ 
ment, the plan administrator of a plan 
must— 
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(1) Determine that there is good cause 
for the extension. The following are ex¬ 
amples of situations for which good 
cause could be found. This list is not ex¬ 
clusive and other situations may also 
constitute good cause for extending the 
date for filing and disclosure: 

(1) A plan whose summary plan de¬ 
scription or supplement is being pre¬ 
pared by a consulting company, insur¬ 
ance carrier or service, or other person 
that engages in the preparation of sum¬ 
mary plan descriptions or supplements, 
where the volume of work of such per¬ 
sons exceeds the capacity to finish prep¬ 
aration of these documents before the 
time to file and disclose them under 
5 2520.104a-3 and $ 2520.104b-2. 

(fl) A plan of a plan sponsor which 
has 20 or more classes of participants 
for which separate summary* plan de¬ 
scriptions or supplements will be filed 
and disclosed. 

(2) Furnish with the initial summary 
plan description or supplement a state¬ 
ment describing the good cause for 
which the date for filing and disclosure 
was extended. 

(O Plans involved in collective bar¬ 
gaining negotiations .—The plan admin¬ 
istrator of a plan which by the terms of 
a collective bargaining agreement may 
be the subject of collective bargaining 
negotiations within a period of 120 days 
prior to. or after, the date for filing and 
disclosure of the summary plan descrip¬ 
tion or supplement under § 2520.l04a-3 
and i 2520.104b-2. may extend the re¬ 
quirement to file and disclose the sum¬ 
mary plan description or supplement for 
a period not to exceed 90 days from the 
date of conclusion of the new collective 
bargaining agreement. A statement ex¬ 
plaining the basis upon which the date 
was extended must be furnished with the 
summary plan description or supple¬ 
ment. 

(d> Limitation .—This extension pro¬ 
cedure is available only for an employee 
benefit plan which Is subject to Part 1 or 
Title I on or before the date of publica¬ 
tion of these regulations. 

Subpart E—Reporting Requirements 

§ 2o20.10l;»-l Filing with the Sorrrlary 
of Ijibor. 

(a) General reporting requirements. — 
Part 1 of Title I of the Act requires that 
the administrator of an employee bene¬ 
fit plan subject to the provisions of Part 
1 file with the Secretary of Labor certain 
reports and additional documents. Each 
report filed shall accurately and compre¬ 
hensively detail the information required. 
Where a form is prescribed, the reports 
shall be filed on that form. The Secretary 
may reject any incomplete filing. Re¬ 
ports and documents shall be filed as 
specified in this part. 

tt» Exemption tor certain welfare 
plans.—See §5 2520.104-20. 2520.104-21. 
2520.104-22. 2520.104-24. and 2520.104-25. 

tc) Alternative method of compliance 
tor pension plans for certain selected em¬ 
ployees.—See § 2520.104-23. 
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§ 2320.10 h»—2. Plan dr^ariplmn report¬ 
ing requirement »« 

(a) Filing obligation *—The adminis¬ 
trator of an employee benefit plan which 
is subject to the provisions of Part 1 of 
Title I of the Act after January* 31. 1976. 
shall file a plan description (Form EBS- 
1) with the Secretary of Labor within 120 
days after the plan becomes subject to 
Part 1. For example, a plan is established 
< and becomes subject to the provisions of 
Part 1) on January 1. 1977. The plan 
administrator files a plan description by 
April 30. 1977. For plans subject to Part 
1 on or before January 31. 1976. 6ee 
§ 2520.104-3. 

(b) Filing address. —The plan descrip¬ 
tion shall be filed with the Secretary of 
Labor by mailing it to EBS-1, U.6. De¬ 
partment of Labor. Washington. D.C. 
20216 or by delivering it during normal 
working hours to Room N-4635. Depart¬ 
ment of Labor. 200 Constitution Avenue 
NW.. Washington. D.C. 

(c> Special rules lor plans subject to 
deferred initial reporting requirements .— 
See 5 5 2520.104-3. 2520.104-5. and 2520.- 
104-6. 

(d) Contents of the plan description .— 
See 5 2520.102-1. 

§ 2320.101n—3 Summary p!.»n 
lion. 

(a) Filing obligation .—The adminis¬ 
trator of a plan subject to the provisions 
of Part 1 of Title I of the Act shall flic 
with the Secretary of Labor a copy of 
the summary plan description, includ¬ 
ing any supplement w ? hich is required to 
be furnished to participants covered un¬ 
der the plan and pension plan benefici¬ 
aries receiving benefits under the plan, as 
well as a copy of the statement of ERISA 
rights. The copy of the summary plan 
description shall be filed on or before the 
last date on which a summary plan de¬ 
scription may be furnished to such plan 
participants and beneficiaries under sec¬ 
tion 104(b) < 1) <B> of the Act and § 2520.- 
104b-2. 

<b) Filing of multiple summary plan 
descriptions. —In the case of a plan for 
which the plan administrator has chosen 
under ♦ 2520.102-4 to prepare more than 
one summary plan description, the plan 
administrator shall file with the Sec¬ 
retary a copy of each such summary plan 
description and a list Identifying each 
such summary plan description. The 
name of the plan sponsor and the em¬ 
ployer identification number <EIN) as¬ 
signed to the plan sponsor by the Inter¬ 
nal Revenue Service shall appear on the 
cover page of each summary plan de¬ 
scription filed and also on the list of such 
summary plan descriptions. 

(c) Terminated plans. —(1) If on or 
before the date by which a plan is re¬ 
quired to file a summary plan description 
or updated summary plan description 
under this section, the plan has termi¬ 
nated within the meaning of subpara¬ 
graph (2), such plan is not required to 
file a summary plan description with 
the Secretary. 

(2) For purposes of this section, a plan 
shall be considered terminated if: 
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(I) In the case of an employee pension 
benefit plan, all distributions to partici¬ 
pants and beneficiaries have been com¬ 
pleted; and 

(II) In the case of an employee welfare 
benefit plan, no claims can be Incurred 
which will result in a liability of the plan 
to pay benefits. A claim is incurred upon 
the occurrence of the event or condition 
from which the claim arises (whether or 
not discovered). 

(d) Filing address. —The summary 
plan description shall be filed with the 
Secretary of Labor by mailing it to SPD. 
Pension and Welfare Benefit Programs. 
U S. Department of Labor, 200 Constitu¬ 
tion Ave., NW.. Washington, D.C. 20216. 
or by delivering it during normal work¬ 
ing hours to Room N-4635, U.S. Depart¬ 
ment of Labor, 200 Constitution Ave. 
NW, Washington. D C. 

<e) Alternative requirements lor plans 
subject to the alternative ERISA Notice 
requirements. —See £ 2520.104b-2. and 
{ 2520.104-3 or 5 2520.104-6. See 5 2510.- 
3-3«d). 

§ 2520.101m—5 Summary of nuUrrinl 
modi libation*. 

The administrator of an employee 
benefit plan subject to the provisions of 
Part 1 of Title I of the Act shall file a 
summary" description of modifications or 
changes described in section 102(a)(1) 
of the Act and required to be disclosed 
to participants and benefl iarics by sec¬ 
tion 104(b) of the Act with the Secre¬ 
tary no later than the date on which the 
summary description is required to be 
disclosed to participants and benefici¬ 
aries by 2520.104b-3. 

Subpart F—Disclosure Requirements 
§ 2520.1 04 b-1 DLrluMirr. 

(a) General disclosure requirements .— 
The administrator of an employee bene¬ 
fit plan covered by Part 1 of Title I of the 
Act must disclose certain material, in¬ 
cluding reports, statements, and docu¬ 
ments, to participants and beneficiaries. 
Disclosure under Part 1 takes three 
forms. First, the plan administrator 
must, by direct operation of law. furnish 
certain material to all participants cov¬ 
ered under the plan and beneficiaries re¬ 
ceiving benefits under the plan mother 
than beneficiaries under a welfare plan* 
at stated times or if certain events occur. 
Second, the plan administrator must fur¬ 
nish certain material to individual par¬ 
ticipants and beneficiaries upon their re¬ 
quest. Third, the plan administrator 
must make certain material available to 
participants and beneficiaries for Inspec¬ 
tion at reasonable times and places. 

Fulfilling the disclosure obliga¬ 
tion. —(1) Where certain material, in¬ 
cluding reports, statements, and docu¬ 
ments, is required under Part 1 of the Act 
and this part to be furnished either by 
direct operation of law or on individual 
request, the plan administrator shall use 
measures reasonably calculated to ensure 
actual receipt of the material by plan 
participants and beneficiaries. Material 
which is required to be furnished to all 
participants covered under the plan and 
beneficiaries receiving benefits under the 


plan (other than beneficiaries under a 
welfare plan) must be sent by a method 
or methods of delivery likely to result in 
full distribution. For example in-hand 
delivery to an employee at his or her 
worksite is acceptable. However, in no 
case is it acceptable merely to place 
copies of the material in a location fre¬ 
quented by participants. It is also ac¬ 
ceptable to furnish such material as a 
special insert in a periodical distributed 
to employees such as a union newspaper 
or a company publication if the distribu¬ 
tion list for the periodical is comprehen¬ 
sive and up-to-date and a prominent 
notice on the front page of the periodical 
advises readers that the Lssue contains an 
insert with important information about 
rights under the plan and the Act which 
should be read and retained for future 
reference. If some participants and bene¬ 
ficiaries are not on the mailing list, a 
periodical must be used in conjunction 
with other methods of distribution such 
that the methods taken together are 
reasonably calculated to ensure actual 
receipt. Material distributed through the 
mall may be sent by first, second, or 
third-class mail. However, distribution 
by second or third-class mall is accept¬ 
able only if return and forwarding post¬ 
age is guaranteed and address correction 
is requested. Any material sent by second 
or tliird-class mail which is returned 
with an address correction shall be sent 
again by first-class mail or personally 
delivered to the participant at his or her 
worksite. 

(2) For purposes of section 104<b)(4) 
of the Act. materials furnished upon 
written request shall bo mailed to an ad¬ 
dress provided by the requesting partici¬ 
pant or beneficiary or personally de¬ 
livered to the participant or beneficiary. 

<3> For purposes of section 104'b>(2) 
of the Act. where certain documents are 
required to be made available for exami¬ 
nation by participants and beneficiaries 
in the principal office of the plan admin¬ 
istrator and in such other places as may 
be necessary to make available all per¬ 
tinent information to all participants 
and beneficiaries, disclosure shall be 
made pursuant to the provisions of this 
paragraph. Such documents must be cur¬ 
rent, readily accessible, and clearly 
identified, and copies must be available 
in sufficient number to accommodate the 
expected volume of inquiries. Plan ad¬ 
ministrators shall make copies of the 
plan description, latest annual report, 
and the bargaining agreement, trust 
agreement, contract, or other instru¬ 
ments under which the plan Is estab¬ 
lished or operated available at all times 
in their principal offices. They are not 
required to maintain these plan docu¬ 
ments at all times at each employer es¬ 
tablishment or union haU or office as de¬ 
scribed in paragraphs (b)(3) (i), (U), 
and (Hi) of tills section, but the docu¬ 
ments must be made available at any 
such location within ten calendar days 
following the day on which a request for 
disclosure at that location is made. Plan 
administrators shall make plan docu¬ 
ments available at the appropriate em¬ 
ployer establishment or union meeting 


hall or office within the required ten day 
period when a request is made directly 
to the plan administrator or through a 
procedure establishing reasonable rules 
governing the making of requests for 
examination of plan documents. If a plnn 
administrator prescribes such a proce¬ 
dure and communicates it to plan par¬ 
ticipants and beneficiaries, a plan ad¬ 
ministrator will not be required to com¬ 
ply with a request made in a manner 
which does not conform to the estab¬ 
lished procedure. In order to comply with 
the requirements of this section, a pro¬ 
cedure for making requests to examine 
plan documents must permit requests to 
be made in a reasonably convenient 
manner both directly to the plan admin¬ 
istrator and at each employer establish¬ 
ment, or union meeting hall or office 
wliere documents must be made avail¬ 
able in accordance with this paragraph. 
If no such reasonable procedure is es¬ 
tablished, a good faith effort by a par¬ 
ticipant or beneficiary to request exami¬ 
nation of plan documents will be deemed 
a request to the plan administrator for 
purposes of this paragraph. 

(i) In the case of a plan not main¬ 
tained according to a collective bargain¬ 
ing agreement, including a plan main¬ 
tained by a single employer with more 
than one establishment, a multiple em¬ 
ployer plan, and a plan maintained by a 
controlled group of corporations (with¬ 
in the meaning of £ 1563<a> of the In¬ 
ternal Revenue Code of 1954 (the Code>. 
determined without regard to i 1563 (a* 
(d> and (e)(3)(C) of the Code*, docu¬ 
ments shall be made available for ex¬ 
amination in the principal office of the 
employer and at each employer estab¬ 
lishment in which at least 50 porti< i- 
pants covered under a plan are custom¬ 
arily working ••Establishment** meam a 
single physical location wliere business 
is conducted or wliere services or indus¬ 
trial operations arc performed- Where 
employees are engaged in activities 
which are physically dispersed, such ss 
agriculture, construction, transportation, 
and communications, the “establish¬ 
ment** shall be the place to which em¬ 
ployees report each day. When employ¬ 
ees do not usually work at, or report to, 
a single establishment—for example, 
traveling salesmen, technicians, and en¬ 
gineers—the establishment shall be the 
location from which the employees cus¬ 
tomarily carry out their activities- for 
example the field office of an engineer¬ 
ing firm servicing at least 50 participant* 
covered under the plan. 

(li) In the case of a plan maintained 
solely by an employee organization, the 
plan administrator shall take measures 
to ensure that documents are available 
for examination at the meeting haU or 
office of each union local in which there 
are at least 50 participants covered un¬ 
der the plan. 8uch measures shall in¬ 
clude distributing copies of the docu¬ 
ments to each union local in which there 
are at least 50 participants covered un¬ 
der the plan. . < 

(ill) In the case of a plan maintained 
according to a collective bargaining 
agreement, including a collectively bar- 
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gained single employer plan with more 
than one establishment, a collectively 
bargained multiple employer plan, and 
a multiemployer plan which meets the 
definition of section 3(37) of the Act, 
i 2510.3-37 of tills chapter, and section 
4i4<b) of the Internal Revenue Code of 
1954 and 26 CFR f 1.414(f) (40 CFR 
430341, documents shall be made avail¬ 
able for examination In the principal 
ofllce of the employee organization and 
at each employer establishment in which 
at least 50 participants covered under 
tiie plan are customarily working. In 
employment situations where employees 
do not usually work at, or report to, a 
single establishment, the plan adminis¬ 
trator shall take measures to ensure that 
plan documents are available for exam¬ 
ination at the meeting hall or office of 
each union local in which there arc at 
least 50 participants covered under the 
plan. 

(C> Participant and beneficiary status 
for purposes of section 101(a) and 104 
ibHf) of the Act and Subpart F of this 
part.—See 55 2510.3-3<d> (1>. 2510.3-3 
(d)(2), and 2520.3-3<d) (3) of this 
chapter. 

§ 2520.10 Ik—2 Summary ptm drarip- 
i km. 

• a) Obligation to furnish. —Under the 
authority of sections 104(b)(1) and 
104(c) of the Act. the plan administra¬ 
tor of an employee benefit plan subject 
to the provisions of Part 1 of Title I 
shall furnish a copy of the summary 
plan description and a statement of 
ERISA rights as provided in 9 2520.102- 
3<t>. to each participant covered under 
the plan <as defined in 5 2510.3-3(d) >. 
and each beneficiary receiving benefits 
under a pension plan on or before the 
later of: 

U) The date which is 90 days after 
the employee becomes a participant, or 
(in tiie case of a beneficiary receiving 
benefits under a pension plan) within 
90 days after he or she first receives ben¬ 
efits. except as provided in § 2520.104b- 
4 • a i . or. 

(2) Within 120 days after the plan 
becomes subject to Part 1 of Title I. 

•3‘ (|) a plan becomes subject to 
Part 1 of Title I on the first day on which 
an employee is credited with an hour of 
service under 5 2S30.200b-2 or § 2530 - 
200b-3. Where a plan Is made prospec¬ 
tively effective to take effect after a cer¬ 
tain date or after a condition Is satisfied, 
the day upon which the plan becomes 
subject to Part 1 of Title I is the day 
after such date or condition is satisfied, 
where a plan is made retroactively effec¬ 
tive dependent on a condition, the day 
on which the plan becomes subject to 
Part l of Title I is the day after the 
Jay on which the condition is satisfied, 
where a plan is made retroactive sub- 
ject to a contingency which may or may 
not occur in the future, the day on which 
J“ e P la fi becomes subject to Part 1. Title 
i « the day after the day on which the 
contingency occurs. 

ill) Example: Company A is negotiat¬ 
ing the purchase of Company B. On Sep¬ 
tember 1, 1978, as part of the negotia- 
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Uons, Company A adopts a pension plan 
covering the employees of Company B. 
contingent on the successful conclusion 
of its negotiations to purchase Company 
B. The plan provides that it shall take 
effect on the first day of the calendar 
year in which the purchase is concluded. 
On February 1, 1979. the negotiations 
conclude with Company A*s purchase of 
Company' B. The plan therefore becomes 
effective on February 1, 1979. retroactive 
to January 1. 1979. The summary plan 
description must be filed and disclosed 
no later than 120 days after February 1. 
1979. 

(b> Periods for furnishing updated 
summary plan descriptions. — I Re¬ 
served!. 

<C> Alternative ERISA Notice require¬ 
ments.—A plan which elected to comply 
with the alternative ERISA Notice pro¬ 
cedure provided in § 2520.104-5 or 
5 2520.104-6 is not required to furnish a 
copy of the summary plan description to 
participants and beneficiaries until the 
time described in the applicable section, 
and will be deemed to have satisfied the 
requirements of section 104(b) (1) (B) of 
the Act until such time. Thereafter, the 
requirements of section 104(b) (1) (B> of 
the Act and this section must be met in 
full. 

(d> Use of form EBS-1 as summary 
plan description. —(1) The plan admin¬ 
istrator of an employee benefit plan 
shall be deemed to have satisfied the re¬ 
quirements of section 104(b)(1)(B) of 
the Act and this section for the initial 
disclosure of the summary plan descrip¬ 
tion if the plan administrator filed a 
summary plan description pursuant to 
proposed { 2520.104a-3(d) of the June 9. 
1975, proposed regulations (40 FR 
24642); I 2520.104-3 as issued on April 
30, 1975 <40 FR 19469: see also 40 FR 
20628. May 12. 1975); proposed {{ 2522- 
40 and 2523.30 as published on December 
4. 1974. (39 FR 42241); and the instruc¬ 
tions on old form EBS-1 (bearing print 
date 4-75>, and if the plan administra¬ 
tor furnished copies of a complete Form 
EBS-1 bearing print date 4-75 to partici¬ 
pants covered under the plan and bene¬ 
ficiaries receiving benefits under the 
plan. 

(2) Under the authority of section 104 
(c) of tiie Act. a plan described in sub- 
paragraph (1) shall furnish to partici¬ 
pants covered under the plan and bene¬ 
ficiaries receiving benefits under the plan 
a statement of ERISA rights which com¬ 
plies with §2520.102-3(1) by November 
16. 1977. 

<e> Disclosure obligation for plans 
which filed and disclosed by May 30. 1976 
tn reliance upon regulations of the De¬ 
partment. —(1) The plan administrator 
of an employee benefit plan shall be 
deemed to have satisfied the require¬ 
ments of section 104(b) <1MB> of the Act 
and this section for the initial disclosure 
of the summary plan description if the 
plan administrator filed a summary plan 
description based upon the final regula¬ 
tions published in the Federal Register 
on August 15, 1975 (40 FR 34526) and on 
specific sections of the proposed regula¬ 
tions published in the Federal Register 
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on June 9, 1975 (40 FR 24642» in reliance 
upon the preamble to the final regula¬ 
tions published in the Federal Register 
on April 23. 1976 (41 FR 16957) and an¬ 
nounced in Departmental press release 
USDL 76-706. published April 21. 1976. 
and if the plan administrator furnished 
to participants covered under the plan 
and pension benefleiories receiving ben- 
benefits under the plan copies of such 
summary plan description. 

(2) Under the authority of section 104 
<c> of the Act, a plan described in sub- 
paragraph (D shall furnish to partici¬ 
pants covered under the plan and bene¬ 
ficiaries receiving benefits under the plan 
a statement of ERISA rights which com¬ 
plies with §2520.102-3(t» by November 
16. 1977. 

ef) Disclosure obligation for all other 
plans which previously disclosed the sum¬ 
mary plan description. —<1) This section 
applies to those employee benefit plans 
which have disclosed to participants cov¬ 
ered under the plan and beneficiaries re¬ 
ceiving benefits under a pension plan, a 
summary plan description on or after 
September 2, 1974. and before March 15. 
1977. and which are not described in par¬ 
agraph (4) or <e> of this section. 

(2) The plan administrator of an em¬ 
ployee benefit plan described in subpar¬ 
agraph (1) shall be deemed to have sat¬ 
isfied the requirements of section 104(b) 
ilMB) of the Act and this section for 
the initial disclosure of the summary 
plan description and the disclosure of the 
first updated summary' plan description 
if the plan administrator: 

(1) Furnishes to participants covered 
under the plan and pension plan bene¬ 
ficiaries receiving benefits under the 
plan, by November 16. 1977, a copy of a 
supplement to the summary plan de¬ 
scription which Includes any items of 
information required by § 2520.102-3 
which were not included in the earlier 
document and which, taken together 
with the earlier document, meets the 
style and format requirements of f 2520 - 
102-2. The requirement of § 2520.102-2 
(b) that benefit restrictions be described 
or cross-referenced adjacent to the de¬ 
scription of benefits will be deemed sat¬ 
isfied if the supplement contains a state¬ 
ment which references participants to 
the descriptions of benefits and benefit 
restrictions In the summary plan de¬ 
scription and describes their relation¬ 
ship: 

Oi> Files with the Secretary, by No¬ 
vember 16. 1977. a copy of the summary 
plan description described in imragraph 
<f) (1 > and a copy of the supplement de¬ 
scribed in paragraph (f)(2)(i); and 

dll) Furnishes to participants and 
beneficiaries a summary plan description 
which meets the requirements of 
§§ 2520.102-2 and 2520.102-3 within five 
years (or ten years) of the date of dis¬ 
closure described in subparagraph (i>. 

(g) Terminated plans .—(1) It, on or 
before the date by which a plan is re¬ 
quired to furnish a summary plan de¬ 
scription or updated summary' plan de¬ 
scription to participants and pension 
plan beneficiaries under this section, the 
plan has terminated w'ithin the meaning 
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of subparagraph <2). the administrator 
of such plan is not required to file with 
the Secretary or to furnish to partici¬ 
pants covered under the plan or to bene¬ 
ficiaries receiving benefits under the plan 
a summary plan description. 

(2) For purposes of this section, a plan 
shall be considered terminated if: 

(1) In the case of an employee pen¬ 
sion benefit plan, all distributions to par¬ 
ticipants and beneficiaries have been 
completed; and 

<11> In the case of an employee wel¬ 
fare benefit plan, no claims can be in¬ 
curred which will result in a liability of 
the plan to pay benefits. A claim is in¬ 
curred upon the occurrence of the event 
or condition from which the claim 
arises (whether or not discovered). 

(h > Alternative requirements for plans 
subject to the alternative ERISA Notice 
requirements. —See 8 2520.104-5 or 
$2520.104-6. See $ 2510.3-3<d). 

(i) Style and format of the summary 
plan description .—See $ 2520.102-2. 

J> Contents of the summary plan de¬ 
scription.—See $ 2520.102-3. 

<k) Option for different summary plan 
descriptions .—See 8 2520.102-4. 8 2520.- 
104-26, and 8 2520.104-27. 

(1) Employee bene At plan — partici¬ 
pant covered under a plan. —See 8 2510.3- 
3(d). 

§ 2520.10 fh—3 Summary of material 
mod ifi rut ion* to tlir plan and change* 
in the* information required to he in¬ 
cluded in the *ummary plan de*irrip< 
don. 

(a) The administrator of an employee 
benefit plan subject to the provisions of 
Part 1 of Title I of the Act shall, in ac¬ 
cordance with 8 2520.104b-l<b>. furnish 
a summary description of any material 
modification to the plan and any change 
in the Information required by section 
102(b) of the Act and 8 2520.102-3 of 
these regulations to be included in the 
summary plan description to each par¬ 
ticipant covered under the plan and each 
beneficiary receiving benefits under the 
plan. The plan administrator shall fur¬ 
nish this summary, written in a manner 
calculated to be understood by the av¬ 
erage plan participant, not later than 
210 days after the close of the plan year 
in which the modification or change was 
adopted. This disclosure date is not af¬ 
fected by retroactive application to a 
prior plan year of an amendment which 
makes a material modification to the 
plan; a modification does not occur be¬ 
fore it is adopted. For example, a calen¬ 
dar year plan adopts a modification in 
April 1978. The modification, by Its 
terms, applies retroactively to the 1977 
plan year. A summary description of the 
material modification is furnished on or 
before July 29,1979. A plan which adopts 
an amendment which makes a material 
modification to the plan which takes ef¬ 
fect on a date in the future must dis¬ 
close a summary of that modification 
within 210 days after the close of the 
plan year in which the modification or 
change is adopted. Under the authority 
of sections 104(a) (3) and 110 of the Act. 
a summary description of a material 
modification or change to not required to 
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be disclosed If it to rescinded or other¬ 
wise docs not take effect. For example, 
a calendar year plan adopts a modifica¬ 
tion in June 1978. The modification, by 
its terms, becomes effective beginning In 
plan year 1979. Before the beginning of 
plan year 1979. the prospective modifica¬ 
tion to withdrawn. No summary of the 
material modification to required to be 
disclosed. 

(b> The summary of material modi¬ 
fications to the plan or changes in in¬ 
formation required to be Included in the 
summary plan description need not be 
furnished separately If the changes or 
modifications are described in a timely 
summary plan description. For example, 
a calendar year plan adopts a material 
modification on June 3, 1976. The modi¬ 
fication to incorporated In a summary 
plan description furntohed on July 15. 
1977. No separate summary of the ma¬ 
terial modification to furnished. The 
plan adopts another material modifi¬ 
cation September 15. 1977. A separate 
summary of the modification to furnished 
oil or before July 29. 1978. 

<c) The copy of the summary plan 
description furnished in accordance with 
85 2520.104h-2(a) (1) (U and 2520.104b-4 
shall be accompanied by all summaries 
of material modifications or changes in 
information required to be included In 
the summary plan description which 
have not been incorporated into that 
summary plan description. 

(d) Alternative requirements for plans 
subject to the alternative ERISA Notice 
requirements. —Sec 8 2520.104a-3, 6 25- 
20.104b-2 and 5 2520.104-5 or 2520.104-6. 

<C) Filing obligation for all other 
plans which previously Alcd and dis¬ 
closed the summary plan description .— 
Sec 5 2520.104a-3. 

§ 2520.104 b—4. Alternative of 

ronipUanrr f«»r furnishing the *uro- 
uiury plan description and #%rroroar»e* 
of material modi ft rat to n» of a pen¬ 
sion r»«- to a retired participant, a 
*r pa rated participant with voted 
benefit*, and a beneficiary receiving 
benefit*. 

Under the authority of section 110 of 
the Act. in the case of an employee pen¬ 
sion benefit plan— 

(a) Summary plan descriptions.’—A 
plan administrator will be deemed to 
satisfy the requirements of section 
104(b)(1) of the Act and f 2520.104b~2 
(a> to furnish a copy of the Initial sum¬ 
mary plan description to a retired partic¬ 
ipant. a beneficiary receiving benefits, 
or a separated participant with vested 
benefits (“vested separated participant 0 ) 
if. uo earlier than the date stated in 
subparagraph (4) of this paragraph. 

(1) In the case of a retired participant 
or a beneficiary receiving benefits, a 
document to furnished which— 

(I) Meets the requirements of 85 2520 - 
102-2 and 2529 102-3 except paragraphs 
(b)(3)* <b>(4). (J>. <k). (D. (n>, <o), 
and <p); 

(iU Contains a statement that the 
benefit payment presently being received 
by the retired participant or beneficiary 
receiving benefits will continue In the 
same amount and for the period pro¬ 


vided in the mode of settlement selected 
at retirement, and will not be changed 
except as described in subparagraph 
(ili>; and 

<1M) Contains a statement describing 
any plan provision under which the 
present benefit payment may be re¬ 
duced. changed, terminated, forfeited, 
or suspended; 

(2) In the cose of a vested separated 
participant, a document to furnished 
which— 

fi) Meets the requirements of 55 2520. 
102-2 and 2520.102-3 except paragraphs 
(b)(3), (b)(4)* (J), <!>, (n>, (o), (p). 
and <r): 

(U) (A) If at or after separation a 
separated vested participant was fur¬ 
nished a statement of the dollar amount 
of the vested benefit or the method of 
computation of the benefit, Includes a 
statement thnt the dollar amount of the 
vested benefit was previously furnished 
and that a copy of the previously fur¬ 
nished statement of the dollar amount 
of such vested benefit or method of 
computation of the benefit may be ob¬ 
tained from the plan upon request; 

(B> If the vested separated partici¬ 
pant was not furnished a statement of 
the dollar amount of the vested benefit 
or the method of computation of the 
benefit, the plan furnishes either a state¬ 
ment of the dollar amount of the vested 
benefit, or a statement of the formula 
used to determine the dollar amoum of 
the vested benefit; 

(Hi) Includes a statement of the form 
in which the benefits will be paid and 
duration of Ihe payment period or a de¬ 
scription of the optional modes of pay¬ 
ment available under the plan; and 

(tv) Includes a statement describing 
any plan provision under which a bene¬ 
fit may be reduced, changed, termi¬ 
nated. forfeited, or suspended; or 

(3) (i) Such retired participant, 
vested separated participant, or benefici¬ 
ary receiving benefits was furnUicd 
with a copy of a document which— 

(A) Satisfies the requirements of sec¬ 
tion 102(a)(1) of the Act and 5 2520.- 
102-2 (relating to the style and format 
of the summary plan description* and 
8 2520.102-3 (relating to the content of 
the summary plan description). 

(B) Describes the rights and obliga¬ 
tions under the plan of such retired par¬ 
ticipant. vested separated participant, or 
beneficiary receiving benefits as of the 
date stated in subparagraph (4); 

(ID In the case of a person who re¬ 
tired. became a beneficiary, or separated 
with vested benefits before November 16, 
1977, a document will be deemed to com¬ 
ply with the requirements of subpara¬ 
graph (i) if the document omitted only 
information described in one or more of 
the provisions of 8 2520.102-3 listed 
below, provided that a supplement con¬ 
taining such information, which meets 
the requirements of f 2520.102-2. to fur¬ 
nished to the retired participant, vested 
separated participant, or beneficiary re¬ 
ceiving benefits by November 16. 1977. 

(A) Employer identification number 
(EIN), as required by 8 2520.102-3 (c)l 

(B> Type of administration, as re¬ 
quired by 8 2520.l02-<e); 
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<C t Name of agent for service of legal 
process, os required by 9 2520.102-3 (g) ; 

»D) Names and addresses of trustees, 
as required by ! 2520.102-3<h); 

i E) Statement regarding plan termi¬ 
nation insurance as required by 9 2520.- 
102“3<m>; 

<F> Date of the end of the fiscal year, 
a required by 5 2520. 102-3<r>; or 

<G) Statement of ERISA rights, as 
required by 5 2520.102-3U). 

<4> For purposes of this paragraph 
the dates are: for a vested separated 
participant, the date of separation; for a 
beneficiary, the date on which payment 
of benefits commences: and for a re¬ 
tired participant, the date of retirement. 

ibi Updated summary plan descrip¬ 
tions—K copy of an updated summary 
plan description need not be furnished 
as prescribed in section 104* b) (1) of the 
Act and § 2520.104b-2<b> to a retired 
participant, vested separated partici¬ 
pant, or a beneficiary receiving benefits 
if- 

tl) (i) On or after the date stated in 
subparagraph (ii). the retired partici¬ 
pant. vested separated participant, or 
beneficiary is furnished with a copy of 
the most recent summary plan descrip¬ 
tion and a copy of any summaries of 
material modifications not incorporated 
in such summary plan description; 

<10 For purposes of subparagraph <i> 
the dates are: for a retired participant, 
the date of retirement; for a vested sep¬ 
arated participant, the date of separa¬ 
tion; and for a beneficiary, the date on 
which payment of benefits commences; 

• 2) No later than the date on which 
an updated summary plai\ description is 
furnished to participants and benefi¬ 
ciaries as prescribed by section 104<b> 
fl> of the Act and { 2520.104b-2<b). a 


RULES AND REGULATIONS 

retired participant, vested separated 
participant, or beneficiary receiving ben¬ 
efits is furnished a notice containing the 
following: 

<0 A statement that the benefit rights 
of such retired participant, vested sep¬ 
arated participant, or beneficiary re¬ 
ceiving benefits are set forth in the ear¬ 
lier summary plan description and any 
subsequently furnished summaries of 
material modifications (see paragraph 
tc> >. and 

(ii) A statement that such retired 
participant, vested separated partici¬ 
pant. or beneficiary receiving benefits 
may obtain a copy of the earlier sum¬ 
mary plan description and summaries 
of material modifications described in 
subparagraph <i). and the updated sum¬ 
mary plan description, without charge, 
upon request, from the plan administra¬ 
tor; and 

(3) The plan administrator furnishes 
a copy of the documents described In 
subparagraph (2><ii) to such retired 
participant, vested separated participant 
or beneficiary, without charge, upon re¬ 
quest. 

fc * Summary of material modifica¬ 
tions or changes. —A summary descrip¬ 
tion of a material modification to the 
plAn or a change in the information re¬ 
quired to be Included in the summary 
plan description need not be furnished 
to a retired participant, a vested sepa¬ 
rated participant or a beneficiary receiv¬ 
ing benefits under the plan, within the 
time prescribed in section 104<b)<l> of 
the Act and 9 2520.104b-3 for furnishing 
summary descriptions of such modifica¬ 
tions and changes, if the material modi¬ 
fication or change in no way affects such 
retired participant's, vested separated 
participant’s, or beneficiary's rights un¬ 
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der tiie plan. For example, a change in 
trustees is information which such a per¬ 
son may need to know in order to make 
inquiries about his or her rights expe¬ 
ditiously, and hence must be furnished. 
On the other hand, a modification in 
benefits under the plan to w'hieta such 
retired participant, vested separated par¬ 
ticipant, or beneficiary had not at any 
time been entitled (and would not in the 
future be entitled) would not affect his 
or her rights and hence need not be fur¬ 
nished. If such retired participant, vested 
separated participant, or beneficiary re¬ 
quests a copy of a summary description 
of a material modification or a change 
which was not furnished, the plan ad¬ 
ministrator shall furnish the copy, with¬ 
out charge. 

<d> Special rule for a plan which has 
previously furnished a summary plan 
description .—A plan described in ! 2520.- 
104b-2 <e> or (f> which did not specify 
and identify those items of information 
In the summary plan description 
pertinent to a class of participants or 
beneficiaries as required by 9 2520.102-2 
must furnish, by November 16. 1977. a 
supplement to the class which— 

(1) Identifies the information not rele¬ 
vant to the class, and 

(2) Provides the information required 
to be furnished to the class under 
9 2520.102-3. or under an alternative pro¬ 
vided by this section. 

Effective date: This regulation shall 
become effective July 19, 1977. 

Signed at Washington, D.C.. this 10th 
of July 1977. 

Ian D. Lanoft. 

Administrator of Pension and 
Welfare Benefit Programs•. 

|FR Doc 20810 Filed 7-18-77:1:07 pm| " 
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30-year Reference Volumes 
Consolidated Indexes and Tables 

Presidential Proclamations and Executive Orders 

Consolidated subject indexes and tabular finding aids to Presidential proclamations, 
Executive orders, and certain other Presidential documents promulgated during a 
30-year period (1936-1965) are now available in two separately bound volumes, 
published under Title 3 of the Code of Federal Regulations, priced as follows: 


Title 3, 1936-1965 Consolidated Indexes..$3. 50 

Title 3, 1936-1965 Consolidated Tables..$5.25 


Compiled by Office of the Federal Register, National Archives and Records Service, General 

Services Administration 


Order from Superintendent of Documents, U.S. Government Printing Office 

Washington, D.C. 20402 
















